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INTRODUCTION 


In planning and producing this American State 
Trials Series John Lawson rendered a service of the 
highest importance to the legal profession. This serv- 
ice contributed both to the advancement of legal 
science and to the daily needs of .the practitioner. 

The applied science of Law involves not only its 
system of principles but their application to concrete 
facts. This application may be studied in two chief 
bodies of recorded data, viz., in the transactional in- 
struments of trade and industry and. in the conduct 
of trials in court. The latter body of records is indis- 
pensable, in any system of law, for showing us how 
the principles work in practice. 

Yet (oddly enough) in our inherited system no 
official provision is made for preserving the knowl- 
edge of it. The traditional court-record, as handed 
down for seven centuries, breaks off with the impan- 
eling of the jury and then resumes with the verdict. 
The gap between these two entries represents the trial 
itself, of which no record is officially preserved. Thus 
the preservation of that knowledge is left to private 
unofficial enterprise. 

In England it was frequent for one or both of the 
parties, or for some outsider, afterwards to print a 
report of the trial in a pamphlet. Prom time to time 
collections of such reports were published; and finally 
came Howell’s great series, the “State Trials”, cov- 
ering three centuries; with its continuation (starting 
a century ago) the “State Trials New Series”. This 
has been ultimately succeeded by Hodge’s unexcelled 
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“Notable British Trials Series”, still flourishing in 
its sixty-odd volumes. 

But in the United States this wealth of scattered 
material was left unshepherded for a century, until 
John Lawson conceived the great plan of gathering 
and editing them in the American State Trials Series. 
The extensive labors involved can be seen by a perusal 
of its annotations; and the careful and critical edi- 
torial skill devoted to the Series is what gives it such 
a high claim to a place in our legal literature. It has 
for the first time made this rich body of materials 
accessible permanently to students of our legal history 
and practice in all parts of our country. 

Such is its service to legal science. 

But to the practitioner also, particularly to the 
advocate, it is equally serviceable. The ambitious 
advocate preparing for an important trial on any of 
the greater issues (homicide, robbery, seduction, 
fraud, embezzlement, and so on) must wish to consult 
the tactics of his predecessors, — their examination of 
witnesses, their marshalling of the evidence, their 
speeches to the jury, and their handling of those 
moral issues, outside the strict rules of law, which lie 
behind most great controversies. Here is where he 
will find that human nature incessantly repeats itself, 
and that professional problems and professional alrill 
have had common experiences and common lessons in 
all times and places. 

And this is the second great service rendered by 
John Lawson’s work. 

His career as an author had been a notable one. 
His wide professional interests had involved coopera- 
tion in many professional activities,— the State and 
the American Bar Associations, the American Insti- 
tute of Criminal Law and Criminology, the Interna- 
tional Law Association, the American Prison Associa- 
tion, the National Conference of Commissioners on 
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Uniform State Laws, and others. But upon this Amer- 
ican State Trials Series he labored during twenty 
years, looking upon it as his magnujn opus. The first 
volume, appearing in 1914, was dedicated to his friend 
William Keeney Bixby of St. Louis, whose beneficent 
interest made possible the collection of materials, and 
these were placed in the Library of the University of 
Missouri Law School. 

Interrupted in its publication by the untimely pass- 
ing of its great editor, the Series now resumes its pub- 
lication with the 17th volume. There remains a large 
and varied field of valuable material, both of the pres- 
ent and of past periods, which ought ultimately to 
be incorporated into the Series. It is to be •earnestly 
hoped that- the profession will respond with substan- 
tial support, so that these informative treasures of 
our practice may be preserved for generations to 
come. 

JOHN H. WIGMOBB. 
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To the last volume in this Series, published eight 
years ago, the distinguished editor gave the name, 
“The Book of Great Speeches.” To this volume the 
name might well be given “The Book of Interesting 
Variety,” for never before has one single volume 
contained so many trials, all differing widely in fact 
situations, but containing so much that is designed to 
stimulate and hold our interest. We pass from mass 
action in labor troubles and a Lindbergh case of fifty 
years ago to a case vaguely reminiscent of “Frankie 
and Johnnie” famed in American folklore. And then 
we find an “American Tragedy” quite similar to the 
plot of Dreiser’s famous novel. We pass on through 
“libel” troubles, to the trial of a woman for poison- 
ing her husband. Then, we study the laws against 
duelling and close with one of the most terribly fiend- 
ish murders ever perpetrated. Except for Volume 
XV, devoted to California cases, and Volume VIII, 
largely composed of materials taken from the trials 
of the conspirators to assassinate President Lincoln, 
Dean Lawson made no effort to classify his trials 
according to subject matter. Undoubtedly that was a 
wise policy to follow. In the first sixteen volumes the 
trials of seventy persons, indicted for murder, were 
presented. The constant reading of murder cases 
would appall all but tiie most avid readers of “hor- 
rors,” but when we find them interspersed with other 
trials of a wholly different nature, we may read them 
with pleasure and profit. So, i>erhaps, the title, “The 
Book of Interesting Variety,” should be given to 
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almost all of this Series — but no volume deserves the 
designation more than does this one. 

Dean Lawson should be writing this Preface if only 
to express himself upon the trial of Harry E. Wootton 
(p. 1) for kidnaping, at Tombstone, Arizona, shortly 
after the close of the World War. This \ras no 
common kidnaping ease, but grew out of the famous 
“Bisbee deportations,” July 12, 1917, when the sher- 
iff and numerous deputies rounded up more than 
eleven hundred copper mine strikers, forced most of 
them into railway cars, and carried them out to the 
desert country of New Mexico, where they were re- 
leased. Having read his Prefaces to other volumes 
containing cases involving sedition in war times, we 
imagine that the forcible “kidnaping” of the strikers, 
many of whom were members of the I. W. W., or 
sympathizers, and quite willing to embarrass their 
Government when copper production was so neces- 
sary, would meet his approval. In fact, the way in 
which his narrative was written and the trial edited 
confirms this belief. 

Certainly, although Wootton and the several hun- 
dred other deputies were not ordinary kidnapers, 
they did “forcibly take, arrest, and convey into the 
State of New Mexico, without right under State or 
Federal laws, one Fred W. Brown, in violation of 
section 185 of the Penal Code of Arizona” as charged 
in the indictment. How could this charge be de- 
fended? The unique idea of “community or collective 
self defense” was used and, with the acquittal of 
Wootton, of course the cases against the others were 
dropped. 

As argued by Mr. William Burges for the defend- 
ant in his opening statement (although argument 
should have no place at that point in the trial), “Ne- 
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cessity knows no law.” He claimed that “a man does 
not have to wait to see whether his adversary is 
shooting at him with blank cartridges.” When an 
assailant has avowed his purpose that when he meets 
the defendant he will kill him ”it is the defendant’s 
duty to get into action and get in quick.” (pp. 27, 
28.) The community has the right of self defense if 
such action is reasonably necessary. And that neces- 
sity is the main question in this trial, and here opin- 
ions will vary greatly. 

We imagine that Dean Lawson would hold that the 
deportations were justifiable. It was a. time of War. 
Copper, of course, was an absolute necessity. More- 
over, the activities of the I. W. W., all over the coun- 
try, smacked of treason. While there is no showing 
that the I. W. W. brought about the Arizona copper 
mine strikes, it was generally so thought. If there 
was no actual danger to the community, there was 
undoubtedly a vast potential danger. While the 
strikers were orderly up to the time of the deporta- 
tions, the refusal of laborers, five out of six of for- 
eign origin, to work at good wages to get the prec- 
ious copper, stood out in sharp relief against the 
sacrifices of American citizens supporting the War 
with patriotic devotion. Just as in the ordinary self 
defense case, the jurors must be told to look at the 
question of apparent necessity through the “eyes of 
the defendant,” as of the time of the homicide, not 
through their own eyes, months later, and under other 
circumstances. Through the eyes of Bisbee citizens, 
this sullen refusal to work had the appearance of 
treason, or at least a dangerous lack of sympathy for 
existing emergencies. 

So the community “acted” and, after the War was 
over and things had quieted down, one of the actors 
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was chosen for trial to vindicate the laws in the stat- 
ute book. It was a difficult case to bring to trial in 
a partisan district and 2,480 men were drawn before 
a jury of twelve was secured to render a verdict. Once 
it was ruled by the trial judge that the history, gen- 
eral teachings, and doctrines of the I. W. W., as 
shown in extracts from general literature, could be 
considered in determining the situation in the copper 
mine district, it was easy to convince the jury that 
the people of Bisbee felt that they were in imminent 
danger, even if their fears were ungrounded. And if 
that is true, there can be no quarrel with the outcome 
of this case. When a jury listens to the trial of a 
person who had “defended” himself against a friend 
under the reasonably mistaken idea that he was an 
assassin or a burglar, the true state of facts are not 
weighed against him. Nor can the true facts later 
be used against a community. 

Nevertheless, it is interesting to consider the “jus- 
tification” of the citizens of Bisbee in this mass 
deportation. The New Republic for December 8, 1917, 
paints a different picture of the facts ; 

“On June 27, 1917, the employees of the Cop- 
per Queen and of the neighboring properties, the 
Calumet and Arizona, and the Shattuck, Arizona, 
went out on a strike. On July 12, 1917, an armed 
mob, under the nominal leadership of the county 
sheriff, overwhelmed eleven hundred and eighty- 
six strikers and their alleged sympathizers, 
herded them aboard a train of cattle and box cars, 
especially provided by the El Paso and South- 
western, a subsidiary of the copper companies, 
and under the muzzles of rifles, revolvers, and 
machine guns deported them into the New Mexi- 
co desert. One man was killed while defending 
his home against illegal invasion. Others bM 
their scalps and bones broken. The ranking offi- 
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cer of the Phelps Dodge corporation in Bishee 
had given out an interview in which he denounced 
the strikes in Bishee and the other copper camps 
of Arizona as of pro-German origin and advo- 
cated deportations as the patriotic remedy.” 

Two months later, since the copper mine troubles 
continued, President Wilson appointed a Commission 
headed by his Secretary of Labor Wilson, to report 
the truth. This Report, prepared by the Commission 
with Felix Frankfurter of counsel, declared that the 
strikers had some real grievances. The Phelps- 
Dodge Corporation had the ‘‘no conference — ^no com- 
promise” attitude. Moreover, the Commission could 
find no justification for the belief that violence was 
contemplated. “An experienced officer of the United 
States Army, sent to Bishee at the request of the 
Governor of Arizona, reported that ‘everything was 
peaceful and that troops were neither needed nor 
warranted under existing conditions.’ ” And there 
was considerable testimony of the same kind from 
others who were “without bias.” The Report recom- 
mended prosecution of those responsible for the 
deportations. 

The Survey for the same week also discussed the 
Report of the President’s Commission and empha- 
sized the facts shown therein — ^that the deportees 
were for three days without shelter, food, or adequate 
water, and were abandoned in the desert by their 
guards and left to shift for themselves until cared 
for by the United States Army. It mentions that at 
the mass-meeting of July 11, preceding the deporta- 
tion, there was active participation by the managers 
and officials of the copper mines and ^ey “purposely 
abstained from consulting with the United States At- 
torney or other legal advisers.” 
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It appears that of the deported men 433 were mar- 
ried, 468 were citizens of the United States, and 472 
were registered under the Draft law. Very few rep- 
resented nationalities which were at the time at war 
with the United States. Other contemporary publica- 
tions indicate that the Bisbee deportations were hasty 
acts of cruelty done out of hatred of the I. W. W., a 
spirit erroneously fomented by the copper mine own- 
ers and officials. Some infer that an easy solution 
of the problem through emergency legislation was 
quite possible^ and that the extra-legal action taken 
made capital-labor relations strained for months to 
come. 

So there are two sides to the picture. Some will 
say, “That is the way to deal with wobblies. Catch 
them and run them out.” But others will contend 
that the use of the doctrine of community self defense 
was utterly unwarranted, and that the whole affair 
was a wanton invasion of private rights by an intol- 
erant capitalistic group temporarily in power. 

“He died like a dog, as was fit.” Thus an old 
time New York chief of police, George W. Walling, 
describes the death of Joseph Douglass (often spelled 
Douglas), who while dying confessed that he and 
William Mosher were guilty of kidnaping little Char- 
ley Boss of Germantown.® Douglass and Mosher had 
been shot down while attempting to burglarize the 
home of Judge Van Brunt of the New York Supreme 
Court Mosher was instantly killed and Douglass 
lived just long enough to gasp his confession but not 
to tell what had become of the child. Both had been 
under suspicion for some time and WiUiam H. Wes- 
tervelt, Mosher’s brother-in-law, had been asked to 

‘ See The Survey, July 21, 1917, p. 353. 

'Recollections of a New York Chief of PoUce, p. 208. 
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assist in finding the two men and in recovering the 
dhild. Chief Walling says;* 

“After considering the matter a few days he 
agreed to help the police. I freely confess that 
Westervelt’s entrance into the Charley Ross case 
was unfortunate. I well knew his relationship 
to Mosher. ‘Set a thief to catch a thief’ may be 
a good method, but I am forced to say it failed 
utterly in this case. I thought, as did many with 
whom I consulted, that Westervelt could be in- 
duced, by a share in the reward, to inform where 
the cWld was. I do not think Westervelt knew 
where Charley Ross was. But that he took some 
part in the abduction I feel positive to this day. 
... It is certain that when Westervelt was aware 
that we were on the track of his brother-in-law 
he put Mosher and Douglas on their guard. . . . 
It was one of the most delicate and difficult of 
cases. I sometimes dreaded that if probed too 
closely one of the ruffians would murder the child, 
so as to efface all traces of the crime of abduc- 
tion.” 

During the negotiations Westervelt admitted that 
he had met with Mosher and Douglass. Now they 
were dead and their lips sealed, so the authorities 
concentrated upon Westervelt and he was taken to 
Philadelphia and convicted of conspiring to abduct 
the child, (p. 176.) 

Poor little Charley Ross! That was the theme of 
many a poem and song for years to come. Nothing 
to this day has ever been learned about the fate of 
the child. As Chief Walling said:* 

“I think he is dead. I can conceive of no pos- 
sible reason why, after the two kidnapers had 

•ma. p. 208 . 

*ma. p. 208 . 
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been killed and Westervelt was in prison, Charley 
Boss should not have been returned had he been 
alive. The promised immunity from punishment 
and the reward offered by the Mayor of Phila- 
delphia are good reasons for supposing that the 
child, if aUve, would have been returned to its 
parents.’* 

It is reported that the bereaved family spent more 
than fifty thousand dollars immediately after the ab- 
duction in a vain effort to find the boy. The police 
of Philadelphia conducted a thorough search from 
house to house, and for many years thereafter count- 
less dues were sifted in vain. The Boss case remains 
the outstanding unsolved problem in the annals of 
American Crime. The trial of Westervelt, containing 
the testimony of members of the family and the pris- 
oner’s “story” (see pp. 209-215), is the chief source 
of information for this tragedy which shocked the 
Nation. As might be expected, the Boss case left its 
imprint in the substantive criminal law, because the 
notoriety of this affair resulted in legislation in many 
states changing the abduction offense to kidnaping 
with very severe penalties. Many of these statutes 
were made even more harsh following the recent 
Lindbergh kidnaping. 

The trial of Mary Harris (p. 233) for the murder 
of Adoniram J. Burroughs created great excitement 
in Washington, D. C., even in 1865, a most eventful 
year. The young girl, who shot down her former 
sweetheart in the Treasury Department, attracted a 
host of sympathetic friends. Even Mrs. Tlnffnln was 
interested in her case. The defense was “paroxysmal 
insanity” brought on, as declared by a defense ex- 
pert, by “severe congestive dysmenorrhoea, arising 
in most part as a consequence of the irritability of 
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the uterus; and such uterine irritation always affects 
the nervous system.” This ‘‘expert,” Dr. Calvin M. 
Fitch of Chicago, came to this ccmclusion, while ad- 
mitting that ‘‘all that I know of the case was what I 
saw. ... I do not think any of my visits extended 
beyond fifteen minutes.” As to his qualifications he 
said, ‘‘As an expert on insanity, I have the same 
acquaintance with it that any educated physician is 
expected to have.” Alas! In 1865 few educated phy- 
sicians were expected to have any real acquaintance 
with tiiiis difficult problem, baffling even to spedalists 
of this day. Dr. Charles H. Nichols, Superintendent 
of the Government Hospital for the insane, also came 
to the rescue of the defendant. He visited her in her 
room in the jail four or five times and ‘‘conversed 
with her with a view to ascertain her mental and 
physical condition.” He also listened to the evidence 
given at the trial. He found that her brain and 
nervous system were ‘‘large and active,” but, also, 
‘‘both her physical constitution and health, and her 
mental and moral constitution are such as to render 
her unusually susceptible to either a physical or 
moral cause of insanity.” 

As might be expected the prosecution contended 
that this girl was not insane and the assistant 
prosecutor later commented upon the defense as ‘‘a 
refuge always sought in cases where other refuge 
there is none.” To him Miss Harris found her lover 
lost to her, married to another and ‘‘she was jealous; 
her love turned to hatred, her passion to revenge,” 
and so she shot him with a Sharpe’s four barrel 
revolver. Here we have a battle between lawyers 
and experts on the insanity issue, the prosecution 
condemning the ‘‘mad doctors” and extolling the 
merits of their ‘‘common-sense doctors,” while the 
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defense heartily contended that Mary Harris’ act was 
no crime since it had its basis in disease. Fortu- 
nately, for the defense, the defendant was young and 
attractive and the jury took only five minutes to re- 
turn a verdict of not guilty. 

Perhaps that was just. Who knows? 

The trial presents in a grotesque way the intense 
partisanship of counsel in a criminal trial and no trial 
ever reported more adequately illustrates the forensic 
“contest” between officers of court. The lawyers 
hold the spotlight and the judge is a mere umpire 
when appealed to by counsel. His instructions are 
very brief and nowhere does he seem to dominate the 
proceedings. Several points of procedure may be 
discussed in connection with tliis trial, but particularly 
interesting is the conduct of counsel representing both 
sides. 

First. Let us consider the opening statements. It 
is the right and duty of the prosecuting attorney to 
open the case by a statement to the jury. The object 
is to show the jury the issue before them, and prepare 
them for the evidence. “The attorney should state 
shortly what facts are necessary, and are relied upon 
as constituting the offense, and what proof he expects 
to offer.”® The opening statement is to clarify the 
issues so as to assist the jury to distinguish between 
the important and the unimportant. It is particularly 
valuable to a jury in a long case in order to deter- 
mine the weight of the testimony given by witnesses. 
Neither the state nor the defense, which follows, has 
any right to give evidence, unsworn and not subject 
to cross-examination, in the opening statements. As 
stated by the Illinois Supreme Court: 

'Mikell’s ed. of Clark’s Criminal Procedure, p. 632. 
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“The attorney for either side is privileged to 
make an opening statement of what he expects to 
prove. The purpose of such a statement is to 
advise the jury concerning the questions of fact 
involved and to prepare their minds for the evi- 
dence to be heard. The extent of the statement 
and how full it shall be made, within reasonable 
limits, is left to the discretion of the attorney, 
but the only purpose is to give the jury an idea 
of the nature of the action and defense. To re- 
late the testimony at length Avill not be tolerated. ’ ' 
(Peo. V. Hamilton, 268 111. 396.) 

In other words, the rules of debating might be fol- 
lowed. Just as the first speaker for the aflSrmative 
shows what he expects to prove after laying down 
the issues of the debate, the prosecutor opens the case 
against the defendant. 

Edward C. Carrington, District Attorney for the 
District of Columbia, dwelt long upon the law. In 
fact, his remarks were in the form of the usual judicial 
charge to the jury at the conclusion of the evidence. 
And then he made a flowery appeal to the passions 
of the jurors: (pp. 239-240.) 

“Her object was accomplished, her revenge was 
satisfied! the body of her victim lies bleeding at 
her feet. You see the flash, you hear the report, 
and in a moment the poor, trembling spirit of 
Adoniram J. Burroughs stands atfrighted and ap- 
palled before the bar of eternal justice. Horrible, 
lorrible, most horrible! Cut off in the very 
>lossom of his sins, no reckoning made, un- 
! louseled, and unannealed, he goes to his long ac- 
count with all his imperfections on his head. . . . 

‘Revenge, sweet at first, bitter ere long, 

Back on itself recoils.’ 

Is this some terrible dream?” 
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Joseph H. Bradley, for the defense, was not dis- 
mayed at this outburst in the government’s opening. 
In an excessively long opening he detailed all the 
minutiae of the defense, chiefly based upon the events 
leading up to this tragedy precipitated by a young 
girl whose spirits once were “cheerful and happy — 
birdlike; her manner full of life and animation. The 
livelong day was a day of happiness to her.” Now, 
by the conduct of the deceased all was changed. This 
“pure, virtuous, chaste, delicate little girl, not more 
than twenty years of age at this time, whose frame 
is wasting away and whose spirits are gone, whose 
heart is broken, in a paroxysm of insanity has slain 
the man who has brought upon her all this suffering.” 

He discusses the ninety-two letters, received from 
deceased, when they had not yet been authenticated 
nor received as evidence; he gave all the details of 
“attacks and seizures” suffered by defendant as the 
disease developed and in some instances his accounts 
were not later substantiated by his own witnesses; 
he took pains to emphasize the chastity of defendant 
and anticipated an interview held by a witness with 
defendant after the shooting, wherein she had stated, 
“As God is my judge, I am pure”; and throughout 
the entire performance he served as judge, witnesses, 
and exhorter for his client! 

Second. Consider the arguments of counsel. After 
the evidence has been introduced and each side has 
rested its case, the counsel address the jury. As 
will be seen in the Wootton case (p. 91) and in the 
Cluverms case (p. 414), in many jurisdictions the 
judge’s instructions or charge to the jury precede the 
arguments, but it is usual to find the arguments de- 
voted to a summing up of the evidence and arguing 
the question of its effect and sufficiency before the 


PREFACE TO VOLUME SEVENTEEN. 


zxi 


judge gives the case to the»jury. Again to consider 
the rules of debating, arguments by counsel are much 
like rebuttals. Counsel must keep within the facts 
of the case, and must be careful not to misstate the 
evidence, or make improper remarks.® There are no 
specific rules for arguments and generally they are 
controlled by the trial court. This may affect to some 
degree the conduct of the prosecutor, because unre- 
strained zeal by him may later lead to a reversal. 
But, if the judge is weak, there seem to be no limits 
to the defense lawyer’s argument. However, cownsel 
are supposed to draw their inferences from the evi- 
dence and stay within the facts of the case. 

The Harris trial indicates many things which coun- 
sel should not do. The argument of defense counsel, 
Daniel W. Voorhees, was a remarkable forensic effort, 
no doubt. It left the court room in tears. It con- 
tained an unjustified and rather nasty attack upon a 
witness for the prosecution, a Christian minister of 
good reputation; he attempted to tarnish the repu- 
tation of the deceased in a way not even remotely 
based upon the evidence in the case; he mixed up 
quotations from standard medico-legal texts with per- 
sonal assumptions of his own ; he declared how certain 
witnesses could have testified if they had been pres- 
ent at the trial ; and wound up in a state of frenzied 
emotion in which sentimental appeal rode high down 
a torrent of words of poetic and religious fervor. 

After letting the defense have its say, the chief 
prosecutor, Mr. Carrington, arose to do likewise. He 
had his stock of Biblical, Shakespearean, and other 
quotations and one made to order for his case — ^the 
familiar. 


*Mikell. op. eU. p. 539. 
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‘‘Heaven has no rage like love to hatred tamed, 
Hell has no fury like a woman scorned,” 

At once he began, in his turn, an attack upon one 
of the defense witnesses, clearly but erroneously in- 
ferring that her millinery establishment was a house 
of ill-fame. But defense counsel interposed an objec- 
tion and the trial judge cautioned him not to pervert 
or misstate the evidence. Carrington’s excuse was 
merely that one of his witnesses had been attacked 
in the defense argument, and an unseemly bickering 
ensued. Later, he again resorted to the matter and 
Mr. Bradley for the defense declared that he abused 
“the character of the gentleman.” The prosecutor 
replied that “I return the insult; your conduct has 
been ungentlemanly.” Then Mr. Bradley retorted 
that he despised Carrington and challenged him, thus : 
“Here is a chip on my head: come and knock it off.” 

As he warmed up the prosecutor pooh-poohed the 
scientific testimony on insanity and laid himself open 
to the following; 

“Now gentlemen of the jury, if this be sci- 
ence, as they understand it, in my judgment, it 
is time that the great portion of us, I include 
myself among the number, should be dressed in 
strait jackets, and locked up in the insane asy- 
lum.” 

Mr. Bradlejf: “I agree.” 

Later, he sneered at the fact that defense counsel 
were in tears and Mr. Bradley spoke out, “If you had 
half as much sensibility as we have you would cry 
also.” This provoked a wild outpouring of sarcasm, 
culminating in a poorly disguised inference that Mr. 
Bradley practiced criminal law by furnishing evidence 
for his clients. In fact, Mr. Carrington so over- 
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stepped the orderly bounds of decent argument that 
we may well believe that he lost his own case. 

What a contrast to the quiet ' and thorough pre- 
sentation of the evidence by England’s great prose- 
cutor, Sir Bichard Muir ! Some of the most success- 
ful prosecutors in this country also followed the prac- 
tice of building up the proof to the point where it 
spoke for itself. In fact, the tactics shown by Mr. 
Carrington ordinarily do more harm than good. 
Where evidence is lacking strong words will not sup- 
ply that need. 

And where was the judge? There’s the key to the 
situation — ^judicial control of the trial. A trial, such 
as the one we deal with here, is impossible under a 
dominant, courageous judge, armed with the power 
and precedent of managing his own court, and not 
merely “Present But Taking No Part.”’ 

The trial of Nathaniel Jemdson (p. 374) for assault 
and false imprisonment at Worcester, Massachusetts, 
in 1783, presents again the problem of abolition of 
slavery. The trial came to a speedy conclusion fol- 
lowing the statement of Chief Justice William Cush- 
ing that: 

“Our Constitution of Government [Bill of 
Eights, 1780], by which the people of this Com- 
monwealth have solemnly bound themselves, sets 
out with declaring that all men are bom free and 
equal — and that every subject is entitled to lib- 
erty, and to have it guarded by the laws, as well 
as life and property — and in short is totally 
repugnant to the idea of being bom slaves.” 

This settled the slavery question for Massachu- 

^ This is the title of an article by Judge Cartwright of the Illinois 
Supreme Court, found in Volume X of the Illinois Law Review, p. 
537, which dealt with the impotence of trial Judges. 
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setts and by 1804 all other Northern States had dis- 
established slavery by statutes which prescribed free- 
dom, upon their attaining specified adult ages, for 
children bom thereafter. It is only just to remark 
that in these States the growing season was too short 
for the plantation system to flourish and only a small 
number of Negroes had been imported for domestic 
and incidental service. Moreover, the soci^ concern 
with any race problem was less acute and the status 
of Negroes might be changed with little disturbance 
to the prevailing order. 

About the time of the Jennison case an attempt was 
made in Maryland and Virginia to provide for eman- 
cipation but it failed; farther South there were few 
proposals of any sort to stamp out this growing 
curse, although private manumission was not uncom- 
mon. How much suffering would have been avoided 
had the doctrine announced by the Chief Justice 
swept the country! 

The evidence presented in the murder trial of 
Thomas J. Gluverius (p. 379) of Virginia, in 1885, 
discloses an ‘'American Tragedy” in the drowning of 
his sweetheart cousin, who soon would have become a 
mother. The defendant, who had recently become 
engaged to another girl, contended that the deceased 
was not murdered but committed suicide, and the evi- 
dence against him was all circumstantial. Neverthe- 
less, he was convicted, after a trial lasting thirty days, 
and was sent to the gallows. From the beginning to 
the very end, he protested his innocence and his con- 
duct immediately preceding his execution was not that 
of a guilty man. Upon his appeal to the Virginia 
Supreme Court, the Court gave careful consideration 
to all assig^nments of error and affirmed the judgment 
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of the trial court in an opinion of 112 pages. (81 Va. 
787.) 

‘‘Now, all the circumstances of time, place, 
motive, means, opportimity and conduct, concur 
in pointing to the prisoner as the perpetrator of 
the crime, and ‘must produce a moral, if not ab- 
solute, certainty of his guilt.’ 

The jury were fully justified in finding their 
verdict; and the trial court did not err in refus- 
ing to set that verdict aside.” 

It should be mentioned, however, that Judge Hin- 
ton wrote a dissenting opinion in which he stated lhat 
the facts are “certainly not absolutely inconsistent 
with the innocence of the accused of the crime of 
murder.” 

There tdways will be doubt remaining when a de- 
fendant in a notorious case suffers the death penalty 
where conviction is based upon circumstantial evi- 
dence. Moreover, in this case there was much con- 
flicting personal identity testimony, and the matter 
turned upon a watch key and mustache worn by de- 
fendant, both differing widely in descriptions by the 
many witnesses. But Cluverius had able counsel and 
the evidence so convinced the jury that they took only 
two hours for a verdict, and it convinced all but one 
of the members of the Supreme Court, who re-exam- 
ined it with great care. 

The jury speeches are more adroit than in the 
Harris case, supra. Naturally, the first argument for 
the State referred to the late Civil War and called 
upon the jurors to be soldiers and guard the “daugh- 
ters of Virginia” by convicting the accused. Nat- 
urally, the first speaker for the defense, Mr. A. B. 
Evans, displayed great respect for the jury: 
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“It is a subject for congratulation for the de- 
fense to know that the prisoner at the bar is not 
to be convicted upon the argument of counsel for 
the prosecution, clothed in the beautiful figures 
of rhetoric, roving among the vales of fancy, 
going back to the days of Judas Iscariot, of Eu- 
gene Aram, of John C. Colt, of Benedict Arnold. 
But you, gentlemen, are under the obligation 
of an oath that you have taken to hear the evi- 
dence under the light of the law that is to govern 
in this prosecution and to find a verdict that is 
founded upon evidence. . . . 

“I had a thousand times rather appear before 
a Virginia jury defending the oppressed around 
whom the rope had been coiled . . . than to be 
the hired aid of the Commonwealth to prosecute 
him and to cry for his blood.” 

As might be expected he concluded with reminding 
them of their “awful responsibility.” H. E. Pollard, 
also speaking for the defense, evidently was a great 
Bible student for his speech blossomed with religious 
fervor. W. W. Crump, closing for the defendant, 
largely confined himself to an unemotional examina- 
tion of the evidence and attempted to discredit the 
identity testimony of state’s witnesses. Prosecutor 
Meredith ended the arguments with an orderly and 
logical plea for a conviction. 

All these speeches should be compared with those 
mentioned in the Harris case, swpra. As the ones 
there show speeches as they should not be made, the 
ones here are a fair example of the legitimate bounds 
of arguments of counsel. Perhaps the fair restraint 
of the prosecutors of Cluverius tipped the scales 
against him. 

A New York woman, embroiled in litigation, heard 
rumors that opposing counsel were circulating reports 
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reflecting upon her good name. So she resorted to a 
newspaper for relief and therein she printed a justi- 
fication of her own actions and heartily condemned 
her supposed traducers, charging them with very un- 
professional conduct. She went too far and as a 
result Martha Bradstreet (p. 507) was prosecuted for 
libel in New York City, 1817. Following an instruc- 
tion by the trial judge that her guilt depended upon 
a finding of malice she was acquitted. 

This Collection has presented a dozen or more libel 
trials, including the famous trial of John Peter 
Zenger (Vol. 16, p. 1), and it is of interest to see the 
distinction between the civil action for libel and the 
criminal prosecution. Libel is the malicious publica- 
tion of any defamatory matter tending to expose any 
person to hatred, contempt, or ridicule. The gist 
of criminal libel is not injury to the plaintiff's repu- 
tation, as in civil libel, but the fact that the libellous 
statements corrupt public morals, incite to violations 
of the criminal law, or provoke a breach of the peace. 
In other words the criminal courts are not so much 
interested in the injury done to the prosecuting wit- 
nesses as they are interested in determining whether 
the statements were calculated to provoke retaliation. 
As a result Mrs. Bradstreet 's motive or intention in 
printing the attack upon her legal opponents was a 
matter of great importance. If she had reason to 
believe the charges she made and printed them in 
defense of her own conduct and character, she would 
not be guilty. The real reason for her outburst 
seemed to lie in the fact that as a married woman she 
was not allowed to vindicate her wrongs in the courts. 

The trial of Hannah Kinney (p. 535) resulted in 
the acquittal of another woman charged with murder, 
this time for poisoning her husband with arsenic. 
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The trial, held in Boston in 1840, was featured by a 
brilliant opening statement by S. D. Parker for the 
prosecution and fine logical addresses by counsel for 
both sides after the evidence. As might be expected, 
some beat was generated but it was distinctly ‘‘pro- 
fessional” and Judge Shaw’s long charge to the 
jury, containing much comment upon the evidence, 
was kindly and temperate. In fact, we find here a 
criminal trial at its best. 

Is it possible to convict a good-looking woman for 
killing her husband f This question, of course, is 
absurd, and as this is being written, a woman in Chi- 
cago has just been sentenced to death for this offense, 
although the newspaper explanation of this unusual 
occurrence was that she not only boasted of her “im- 
munity” but was fatally unattractive, physically. Mrs. 
Kinney, however, was not forced to place her faith 
in her jury appeal as the case against her was cer- 
tainly most unconvincing. There was no evidence that 
she had and used arsenic, and her husband had recently 
been treated by a quack who probably did administer 
arsenic to his patient in some of his fearful dosages. 
The evidence is a splendid commentary upon the dan- 
gers — ^to patients — from the medical practitioners of 
one hundred years ago. 

Dr. D. H. Storer, called in to relieve deceased’s 
suffering shortly before death, prescribed a poultice, 
40 drops of laudanum to be taken, and also an injec- 
tion of 60 drops of laudanum. The next day he pre- 
scribed a pill of calomel and opium. Both Dr. Storer 
and Dr. Bigelow, called in as a consultant, thought 
the patient had the cholera. Dr. Bachelder, originally 
employed to treat deceased for venereal disease, — so 
he said — gave him five or six cathartic pills and later 
a “bowel pill” of his own manufacture, composed of 
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mucilage and cayenne pepper! The defense put on 
the stand Dr. Beuben Harrington, a partner in the 
drug business, who declared that Bachelder men- 
tioned “whether jestingly or not I cannot say, that 
he had killed one man. He said he had given him 
some of liis bowel pills and the man died the next 
day. ... He said he used powerful medicines which 
other doctors did not know how to use.” 

Also for the defense testified one Nathan Pratt : 

“Have seen Dr. Bachelder ’s bowel pUls. Was 
unwell at one time and called on him. He gave 
me six pills which he said were bowel pills. Took 
them home and took three at one time, which 
came near killing me.” 

After reading the “medical” testimony we are quite 
content that Mrs. Kinney, though thrice married and 
widowed, should be given her freedom. The chances 
are infinitely greater that the poisoning, if any, was 
done for a fee by the quack practitioner. 

The trial of Lieutenant James Renshaw (p. 650) for 
unbecoming conduct before a Naval Court of Inquiry 
at New York, 1808, is of itself unimportant. The re- 
sult, a “whitewash,” could only be expected when the 
accused was allowed to direct questions publicly to 
his own officers and men. But out of this affair grew 
the circumstances resulting in the trial of Lieutenant 
James Benshaw (p. 659) for sending a challenge to 
a duel to the lawyer who opposed him in litigation 
growing out of his “unbecoming conduct.” The lat- 
ter retaliated by having him prosecuted under the 
New York statues against duelling. 

This statute is of considerable interest since it at- 
tempted to solve this social problem by prescribing 
two different penalties — one for New Yorkers, dis- 
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franchisement and disqualification for twenty y^ra, 
and another for outsiders, a fine up to five huni^red 
dollars cmd imprisMunent up to seven years. 'Since 
Benshaw was a Naval officer, serving in and arottnd 
New York City, but was a Pennsylvanian, it .was 
quite a problem to know how to apply the statute in 
case he was found guilty. 

But, as might be expected, he was acquitted. We 
have seen before in the triids 6f Booth and. Hooper 
(Vol. 3, pp. 370, 377) that statutes are ineffective in 
the face of public opinion. Duelling did not die out 
because of legislative proscriptions but because of a 
change in public opinion, generally sweeping the 
country in the middle of the past century. 

Several interesting points are made in this trial. 
First, is the unusual spectacle of a lawyer, with liti- 
gation pending, causing to be printed an attack upon 
the party defending against him, and thus creating a 
sentiment for “ample damages.” And, when called 
to account, the lame excuse was made for making no 
apology that “it might prejudice the cause of his 
client.” Another interesting sidelight was the gen- 
eral feeling, appearing between the lines of the testi- 
mony, of dissatisfaction by the people with the “pres- 
ent embargo and gun-boat policy of our administra- 
tion.” In fact, the defense claimed that the whole 
affair was cooked up to reprobate the gun-boat policy 
of national defense. This was in 1808 when the com- 
plex causes of the so-called War of 1812 were slowly 
developing. 

Was a challenge ever sent by the Lieutenant f 
Knowing the Code of Duelling, and realizing that duel- 
ling was practiced in the United States Navy (as 
witnessed by the duel at Bladensburg, 1820, between 
Commodores Barron and Decatur, seconded by Com- 
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modores Elliott and Bainbridge), suppose you re- 
ceiyed a letter from a young, hot-headed Naval officer 
requiring an apology “equal to your wanton, offensive 
aspersion of my reputation,” then a follow-up letter 
appointing a friend with “ample authority to act in 
such manner as may appear to him most conducive 
to my honor and feelings” and, after you ignored 
these missives, you found that you had been published 
as “an infamous, evasive coward, and a malignant 
scoundrel” — ^then, we imagine you would agree that 
you hod been challenged to a duel. But, the jury, 
representing the spirit of the times, thought other- 
wise. 

What can we say for Henry C. Green (p. 705), tried 
for the murder of his young wife, whom he had mar- 
ried only a few days before he caused her death? His 
only defense was a character defense and that was 
not as good as it should have been. He had had 
trouble in his church over drunkenness and it was 
widely rumored that he was guilty of burning his own 
store to collect insurance. He could not even take 
refuge in the insanity defense although there was a 
vague reference to “fits” which he suffered several 
years before. Why should he poison his wife? Was 
it a case of “too much family”? His mother and 
sister had considered the bride an unsuitable person 
to be his wife and they had a long interview with him 
before she became ill. 

The inhuman wretch evidently gave her poison 
time and again, standing by in the guise of nurse to 
his young wife. Finally, she realized that the potions 
he gave her were causing her death and the attending 
physician testified: 

“On Sunday heard deceased say to prisoner; 

‘Henry, have I ever deceived you in any way?' 
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He answered, ‘No.’ She said: ‘Have I ever 
said or done anything you disliked?’ And he 
answered, ‘No.’ She then said, ‘Oh, Henry’ and 
nothing more.” 

Told that she could not live until morning she said 
to her brother, ‘‘Must I die and not see my mother?” 

Of chief interest in this sordid affair was the <diarge 
of Judge Amasa J. Parker, who declared that: 

‘‘This is a case certainly of most extraordinary 
character. In examining the cases of capital 
crimes record^ in the books, there is nothing to 
be found precisely of this character; nor is there 
anything like it in the experience of any con- 
nected with the courts. A young man just enter- 
ing on life — scarcely twenty-two years of age — 
connected with some of the most respectable 
families in the county — stands indicted not only 
for the highest crime known to our laws, but for 
the murder of his wife; and that too, of a wife 
to whom he had been married but a very few 
days.” 

Judge Parker made a minute examination of the 
evidence in the case, but in a calm, fair, and just 
manner, and gave the case to the jury with the fol- 
lowing exhortation: 

‘‘A high and solemn duty devolves upon you. 

I have no doubt you will meet it as becomes your- 
selves, though it be the most painful act of your 
lives. Probably this is the first time that you 
have been called upon to pass upon an issue so 
momentous; and I trust it may be the Iasi Tou 
are to soar above all extraneous influences, po- 
litical and local — to discard everything foreign to 
the case before you. You are above it and be- 
yond it. You have a high and holy duty to 
perform. ^ You are to mete out justice with a 
firm and impartial hand; and under every obli- 
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gation to your country, to your own consciences, 
and to God, to discharge your whole duty, with- 
out fear or favor. You have been told of the 
consequences of a wrong verdict in this case. 
You have nothing to do with conjectures and 
possibilities. You are to say, on your consciences 
and your oaths, whether upon the evidence before 
you, the prisoner is guilty. If you discharge that 
faithfully, whatever may be the true state of the 
case, you can have hereafter no cause for regret. 
You will always be sustained by the reflection 
that you have faithfully discharged your duty 
according to the lights before you at the time; 
and whether you acquit the ^ilty or convict the 
innocent, your consciences will tell you that you 
acted from an honest and firm purpose to dis- 
charge your whole duty.” 

But after the verdict had been received Judge 
Parker, perhaps to impress the spectators or, per- 
haps, to relieve his own congested breast, leaped 
forth to sear the unhappy man with an eloquent fire 
of righteous indignation. These words undoubtedly 
made a profound impression upon the spellbound 
listeners. 

“An intelligent and honest jury have found you 
guilty, and it is not to be denied that there is no 
individual who has heard this trial that does not 
concur frdly in the righteousness of that verdict. 
You stand condemned as guilty of having mur- 
dered your wife. Your case in all its aspects, 
exceeds in enormity any of which I have ever 
heard. It will no doubt stand out on the page of 
history the most criminal, awful case of murder 
that ever came before a court and jury. 

“You murdered her deliberately. You mur- 
dered the woman whom you had sworn but one 
short week, I may say but four days before, to 
cherish through life. The woman whose destiny 
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had been placed in your keeping, in less than one 
week after marriage, you deliberately poisoned. 
You pursued your design, day and night — re- 
peating the deadly potion from time to time until 
she expired — ^and thus added to the crime of mur- 
der, the black crime of perjury; for you violated 
the most solemn vow, taken at the altar. .. 

“Was it ever known that so interesting and 
holy a relation as that of man and wife has been 
followed thus soon by a result so shocking and 
sinful to all the feelings of our nature? Now, 
the law pronounces your sentence. You are to 
be executed ; cut off in the prime of life, or rather 
just as you are entering on life; where you had 
rich and powerful friends to aid you; when you 
might have been respected; but from which you 
are to be cut off and consigned to an early grave. 
And those friends who have stood by you, will 
not share in the disgrace that awaits you. They 
have been disgraced more by your foul deed than 
by the ignominious execution which the law has 
provided for you.” 

Considering this impassioned condemnation after 
the verdict, the reading of the charge, moderate and 
fair, will impress the reader with the realization that 
even-handed justice presided at the trial. 

Newman F. Bakeb, 


Northwestern University Law School. 
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THE TRIAL OF HARRY E. WOOTTON FOR 
KIDNAPING. TOMBSTONE, ARIZONA, 1920. 

THE NARRATIVE. 

Shortly after the United States had declared war against 
Germaiij^ strikes in the copper mining districts of Montana 
and Arizona were ordered by the Industrial Workers of 
the World. On June 6, 1917, demands were made on each 
of the extensive copper mining companies of the Warren 
District of Arizona, which includes the town of Bisbee and 
whose mines were producing one-tenth of the output of 
copper in the world, and whose employees numbered nearly 
five thousand men. The miners were earning high wages 
and the object of the demands which gave the companies 
only a few hours in which to reply, was not only as pro- 
claimed by their leaders to oust the owners from the control 
of their properties but to embarrass and defeat the United 
States in its war against Germany. The companies refused 
the impossible conditions, whereupon the strike was called 
by the I. W. W. organization. Picket lines were established 
at the approaches to every mine shaft in the district. Men 
who refused to join the strike were forced to pass through 
crowds of strikers, the majority of them of foreign extrac- 
tion and strangers who had come into Bisbee in large 
numbers during the past days, to get to and from the mines. 
Men were either forced to quit work or threatened with 
death if the strikers won. Meetings were held every day 
in the city park at which I. W. W. speakers told the strikers 
to stand fast and assured them that the strike was certain 
to succeed. 

At the end of a week, however, the situation began to 
change. The boast of the I. W. W. that they would force 
the mines to close unless their demands were granted had 

1 
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fallen flat. The mines were still operating. The I. W. W. 
had attempted to get the pump men to leave their posts and 
the pump men had refused, a resistance they had not looked 
for. With these remaining at their posts there was no possi- 
bility of the mines being flooded and this disarmed the 
strikers of one of the biggest clubs which they hoped to 
hold over the heads of the district. 

Speakers at the I. W. W. meetings now adopted different 
tactics. Where they had at first been confident they now 
became desperate. Their promises and pleadings became 
more lurid. If the miners would all quit until the present 
strike was won, said the speakers, another strike for $8.00 
a day and six hours work would be called; following this 
a third strike would be called for $10.00 a day and four 
hours work and then the workers could refuse to stand by 
any wage agreement until the mine owners, unable to operate 
their properties with any profit, would be forced to turn 
them over to the workers themselves. And the speakers 
turned their verbal venom on the war and denounced it as 
a ‘‘Wall Street War’’; they denounced the Liberty Loan 
and declared that the red card of the I. W. W. was “tlie 
best Liberty bond you can buy.’^ 

Complaints of violence and threats began to come from 
every ])art of the district. Miners who continued to work 
were attacked by I. W. W. pickets, their lunch buckets were 
thrown away and in many cases they were met by gangs of 
strikers and badly beaten, wives of miners received threats 
that their houses would be dynamited or burned, men going 
to work were told by pickets that their wives and children 
would be outraged and then murdered; the American flag 
was frequently termed “a dirty rag’^ and the American 
government insulted in the vilest of terms. Often boasts 
were made as to the quantity of dynamite and fire-arms 
they had in lading which they would use in burning the 
town and massacring the inhabitants. No attempt was 
made by the I. W. W. and their sympathizers to conceal 
that the strike was a direct blow at the government of the 
United States, the draft law and the war. 
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On July 11 the mayor of Bisbee informed one of the 
strike leaders (Embree) that the strikers were forbidden 
to use the park for meetings without a permit and called 
attention to city ordinances forbidding troublesome congre- 
gations on the streets. Embree replied that he and the 
strikers were tired of “being deprived of our rights,” that 
he would no longer be responsible for the conduct of the 
I. W. W. strikers as he could “no longer control them.” 
“If you can’t control them I can,” replied Sheriff Wheeler, 
who during these days had deputized hundreds of miners 
and citizens and organized provisional companies of these 
deputies. Immediately after Embree ’s declaration he called 
them together, stated the conditions existing and that he 
had asked the govenior of the state and the Federal gov- 
ernment for protection, but 'without result and gave his 
opinion that the I. W. W. and their following were getting 
so desperate that bloodshed and the wholesale destruction 
of property appeared imminent and that drastic action was 
necessary to prevent such a catastrophe. 

Plans for the roundup and deportation of the trouble- 
makers were gone over in detail by Wheeler and his cap- 
tains. Throughout the night the work of di.sseminating 
orders to the hundreds of deputies in the Warren district 
was carried on. The newspapers contained a proclamation 
signed by the sheriff directing all women and children to 
remain off the streets and announcing his intention to bring 
the I. W. W. trouble at Bisbee to an end. At about six 
o’clock in the morning of July 12 he and his deputies 
started rounding up the men. A large number were arrested 
while doing picket duty on the I. W. W. lines. Others were 
taken at the I. W. W. head-quarters and all of them sur- 
rounded by deputies were marched to the baseball park 
where they were individually questioned. Married men, men 
■with property in the district and men who were willing to 
abide by the laws of the community and cease attempting 
to stir up strife were released. About noon the remainder, 
numbering 1175 and including practically every member 
of the I. W. W. in the district, were put on a special train 
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that had been made up for the occasion, taken to Columbus, 
N. M., and placed there in a United States internment camp. 
After being watched and questioned closely for more than 
a week they were given permission by the Federal officers 
to leave. Many of them however remained at Columbus for 
several weeks on account of the free food and quarters pro- 
vided there. Others returned to the Warren District. 
Many of these on announcing their willingness to refrain 
from trying to create trouble were given employment in the 
mines. At least a score of the deported men were after- 
wards deported by the Federal government as dangerous 
anarchists. 

For several weeks after the deportation the Warren Dis- 
trict was closely guarded by deputy sheriffs in order to 
prevent some of the deportees from earrying out their 
threats that they would return to Bisbee and earry out a 
reign of terror. The deportation however had completely 
broken up the I. W. W. menace in the Warren District. 
And within a few days after the deirortation the I. W. W. 
strikes in other Arizona camps were at an cud. 

But the citizens of Bisbee had violated the statute law 
and technically they were guilty of kidnaping. And the 
state of Arizona to vindicate its majesty, haled over 200 
of them into Court to answer for their acts. From them one 
Wootton was selected and in March, 1920, was brought to 
trial. 

His counsel recognizing that the state statute against 
kidnaping had been violated, that while the sheriff and the 
citizens as his deputies had a right to arrest the strikers, 
they had no right to forcibly deport them from the state, 
but should, if legal rules were followed, at once have turned 
them over to the authorities of the law for trial and con- 
viction, if found guilty of any crime. They therefore set 
up the very frequent and popular defense of Self-Defense 
and the rare and little known one of Necessity. The judge 
ruled that self-defense was not a good answer to the charge 
against the defendant, but that if it could be shown that 
at the time of the deportation a real, threatened and actual 
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danger of immediate destruction of life and property existed, 
or that it so appeared to sensible minds and that the 
defendant and his associates honestly acted in this belief, 
the doctrine of necessity applied and his and their acts were 
in law excused. 

To prove the danger to the community the defense read 
in evidence letters and speeches of I. W. W. heads; the 
constitution of the organization and numerous books, 
pamphlets and other literature issued from its press. These 
showed that the objects of the Industrial Workers of the 
World are to destroy capitalism and to abolish the wage 
system; to put the working class in control of all industries 
by taking away by force their factories from the owners — 
the question of right and wrong not concerning them at 
all; to “take possession of the earth and the machinery of 
production, thus putting an end forever to the rule of the 
robber class.” 

The next war they saj' will be that in which the workers 
of all lands shall be united against the rich “who have 
seized the land and lived on the labor of the poor”. They 
advise the worker to employ sabotage which they define as 
the destruction of raw materials in a factory or of 
machinery, the spoiling of a finished product, working slowly, 
doing poor work, missending goods and the telling of trade 
secrets — a direct application of the idea that property has 
no right that its creators are bound to respect — “the ques- 
tion not being, is sabotage immoral, but does it get the 
goods?” 

And everj’^ worker must work for the time “when he will 
live at ease and hear the whistle blow for the bosses to go 
to work.” 

After listening to evidence of this character as well as 
testimony from scores of witnesses as to the condition of 
terror in Bisbee for many days and the brilliant arguments 
of the counsel for the defendant, the jury in less than an 
hour, satisfied that the people of Bisbee on the morning of 
July, 12, 1917, believed they were in danger, returned a 
verdict of not guilty. 
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THE TRIAL.* 

In the Superior Court of Cochise County^ Tombstone, 
Arizona, April, 1920. 

Hon. Samuel L. Pattee,® Judge. 


March 10. 

In January, 1920, over 200 citizens of Bisbee and Cochise 
County were arraigned, charged with the forcible deporta- 
tion from the County and State of a large number of 
miners and workmen, members of the Industrial Workers 
of the World and others, in July, 1917. 

They pleaded not guilty. 

The State selected for the first trial Harry E. Wootton. 
The indictment charged that he did forcibly take, arrest, 
and convey into the State of New Mexico, without right 
under State or Federal laws, one Fred W. Brown, in viola- 
tion of section 185 of the Penal Code of Arizona which is 
as follows: 

“Every person who forcibly steals, takes or arrests any person 
In this State and carries him into another country, State or county, 
or into another part of the same county, or who forcibly arrests 
or takes any person with a design to take him out of this State, 
without having established a claim according to the laws of the 
United States or of this State, ♦ ♦ * is guilty of kidnaping." 

1 Bibliography. The Typewritten Record in the case of State v. 
H. E. Wootton, as prepared by the official reporters with all the 
testimony, proceedings, arguments and rulings in the Case. 

The Bisbee Daily Review, March-April, 1920. 

* The Law of Necessity as applied in State of Arizona v. H. E. 
Wootton, Bisbee I. W. W. Deportation Case. Statement of Case 
and Offer of Proof by Frank E. Curley, of Tucson, Arizona. Argu- 
ment on the Law of Necessity by William H. Burges, £1 Paso, 
Texas. Opinion of Judge Samuel L. Pattee. Instruction to Jury 
by Judge Pattee. Verdict. Statement of Jurors. Published by 
Bureau of Information. 

^Star Job Print, Tuscon, Ariz., 1921." 

2 Pattee, Samuel LeRoy. Born Chicopee Falls, Mass. 1869. Edu- 
cated in the public schools of New Hampshire and studied law there. 
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On February 2, the empaneling of jurors began but was 
not completed until March 10, when the following persons 
were selected and sworn: J. O. Calhoun, Douglass (Fore- 
man); Lee Holland, Apache; Andrew Mortenson, Douglass; 
John A. Jones, Sunnyside; Henry Richards, Hereford; W. 
L. Patterson, Benson; Amos Cretton, Douglass; Frank E. 
Brown, Willcox; Byron K. Riggs, El Dorado; Jesse E. 
Amelong, El Dorado; Clifford R. Wecse, Servoss; Jesse N. 
Curtis, Happy Camp Canyon, 

The trial began today. 

Robert N, French^, County attorney; George Roark and 
A. A. Worsley^ for the State. 

William Burges"*, Frank E. Curley^ and William G. 
Gilmore'^ for the Defendant. 

Removed to Minnesota and admitted to bar, 1891. Removed to 
Arizona 1899. Dist. Atty. Yavepai Co. 1902. Asst. IT. S. Atty. 1914- 
1916. State Code Commissioner. Judge Sup. Court, Pima Co. 1917. 

3 French, Robert Napoleon. Born Norton, Wise Co., Va. 1861. 
Educated Tazewell Coll. Grad. Univ. of Va. 1881. Admitted to Va. 
bar, 1882. Commonwealth Atty. Bland Co. Removed to Arizona, 
1901. County Atty. 1917. 

4Worsli<:y, Albinus A. Bom Racine, Wis. 1868. Educated at 
Valparaiso, Ind. and admitted to bar 1900. Practiced law in 
Chicago and Nebraska and removed to Arizona 1903. State Senator 
Ariz. 

3 Burges, William Henry. Born Seguin, Guadalupe Co., Tex. 
1867. Educated in the public and private schools Seguin and grad. 
Un. Tex. (B. L.) 1889. Practiced law El Paso, Texas, 1889-1917. 
1917-1918 practiced law in Chicago as a member of the Arm of 
Gregory (S. S. Gregory sometime pres. Am. Bar Assn.), Burges 
and McNab, returning to El Paso 1918 to become chief counsel in 
the Bisbee deportation cases and to resume his place in the Arm 
of Turney, Burges, Culwell, Holliday & Pollard. City Atty. El Paso 
1893-1895. Member of the board regents Univer. of Texas. 

0 Curley, Frank E. Born Walton, Ky. 1877. Grad. Cincinnati 
Coll. 1897. Admitted to bar 1897 and practiced in Kentucky. Re- 
moved to Arizona, 1906. 

7 Gilmore, William Grant. Bora St. Mary's, Ohio, 1866. Grad. 
Ohio, Northern Univ. (M. S. LL. B.) 1893. Admitted to bar, Ohio, 
1893; California, 1901; Arizona, 1905. Removed to Arizona 1905. 
City Atty. Tombstone 1908-1912. County Atty. Cochise Co. 1912- 
1914. City Treasurer, Tombstone, 1915-1919. , 
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THE WITNESSES FOR THE PROSECUTION. 


March 10, 

Fred W. Brown: 1 live In 
Warren District. Know Harry 
Wootton. On July 12, 1917, he 
forced me In line at the end of 
a gun. There were about 50 
men with guns surrounding me. 
Then they took me to Warren 
Park and loaded us in box cars 
and sent us to Columbus, N. M. 
It was about noon when we 
were put in the cars and we 
reached Columbus about ten that 
night. The men that marched 
us to the cars all had white 
handkerchiefs on their arms. 
Ten or twelve of the guard 
went with us in the cars — ^all 
armed. From Columbus they 
took us to Hermanes, N. M., 
where we stopped until the 
morning of the 14th. Was hot 
shown any legal mandate at any 
time. I returned to Blsbee on 
Sept. 21. 

When I was brought before 
Mr. Wootton I asked him what 
the trouble was and he said, 
*'You came up to my place a 
week ago and declared it un- 
fair,” and I told him that I 
hadn’t declared it unfair. He 
says, 'Tt doesn’t make any dif- 
ference. You set in line” and 
pointed the gun at me and 
forced me in line. 

Why did I stay in that line 
and permit myself to be 
marched to the park and sent 
out of the state on the train? 

I was afraid that I would be 
either shot or hit if I tried to 
get away. 

Cross-examined: I first came 
to Blsbee July 6, 1916. Mr. 
Wootton was then and still is 
In the business of selling 


plumbing supplies. I testified 
last summer that it was Charles 
Baer who arrested me and put 
me in the line but that was not 
true. I first worked in a cigar 
store, started to work a few 
days after I arrived in Blsbee 
and about the middle of Febru- 
ary I quit the store and went 
to work on a newspaper. The 
Daily Square Deal. 

When I came down to the 
post-office I saw the circle of 
men with guns, and when I 
came out I kept watching them. 
As I walked down the street, 
I still saw the men. Ambrose 
Swock came from where Woot- 
ton stood. When he got within 
ten feet he hollored at me and 
I stopped and he asked me if 
my name was Brown and I said, 
”yes, sir” and he says "come 
with me” and he took me right 
up to Mr. Wootton. When we 
got over there he says, ‘Ts this 
the man?” and Wootton says, 
“yes, that is the man.” I asked 
him what the trouble was and 
he told me and forced me in 
line. So I considered he was 
the one that arrested me. 

A majority of the working 
men I knew that were in the 
line of the deportees and the 
men whom I noticed on the out- 
side with handkerchiefs on their 
arms and guns were business 
men I knew. I elected to stay 
with the people that had been 
my friends and people that I 
knew. 

Freeman Crouch: 1 live in 
Blsbee; on July 12, when I 
first saw Harry Wootton and 
Fred Brown in front of the 
post-office I noticed Wootton 
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brought him to the ring and 
put him in the ring. I was in 
the ring at the time. 

Some one spoke up and said* 
*'Brown, what are you doing in 
here? You have no business in 
here.” And Wootton walked 
out into the ring a little ways 
and says, “I don't see why he 
hasn't, he said my place was 
unfair.” 

We was taken to Columbus 
that night, and was there a 
short while and then they 
brought us to Hermanes and 
run us out on the sidetrack and 
left us there. There were 
about 1200 of us I guess. The 
train stopped several times but 
1 was not going to try to break 
away with those fellows up 
there with guns; they gave us 
orders to stay in the cars. I 
worked in the mines; we went 
on strike on June 27. 

H. L. Grenard: On July 12, 
1917, I saw the defendant along 
the line that they were driving. 
I didn’t know what they were 
doing at the time, the line was 
being marched off down to- 
wards Warren. He was armed. 
Most of them had a white hand- 
kerchief, or a white rag or 
something tied on their arms. 
There was an awful big bunch 
of them altogether. There 
seemed to be half and half or 
a little more armed men than 


there were those that weren't 
armed. 

Thomas Green: On July 12, 
I and^ Oscar Green were near 
the post-office when a man ap- 
proached me with a gun and 
with a handkerchief tied around 
his arm. He says, "you will 
have to go with me.” And 1 
asked him where. He said, "we 
are going to send you sons-of- 
♦ • * out of here today.” I 
said, “I don't know Just exactly 
what you mean.” "Well,” he 
says, "you go with me and you 
will find out.'* He takes me 
down in front of the Copper 
Queen store and he turned me 
over to another crowd that had 
guns and had handkerchiefs 
tied around their arms, and 
they kept us there about ten 
minutes, and they turned us 
over to another crowd, and they 
loaded us on a street car, and 
from the street car they takes 
us down to the Warren park, 
and at the depot there they 
stopped. They loaded us in box 
cars and took us to Columbus. 

I was working on the Lowell 
shift. I quit the day before. I 
was going down to join the 
army when I was arrested. I 
afterwards enlisted and served 
in France. 

Afr. Curley: Were you a 
member of the I. W. W.? 

Objected to by the State, 


Mr, Curley: The question is asked for the sole purpose of al- 
lowing the Jury to determine what credit is to be given to the 
witness. The authorities all state that the character of a witness 
Is r^evant for this purpose. One of the principles of this organize^ 
tion is that right and wrong does not concern them. It is so stated 
by Vincent St. John in his book on the History of the I. W. W. 

Their literature, their papers, show that the Christian religion 
to them is but a joke, that they scorn it. And will any man seri- 
ously contend that we are to sit by and watch the attempt upon 
the part of a witness to swear away the liberty of another man 
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when he holds up his hand to the Divine Being and it doesn’t mean 
anything to him? 

In a paper known as ’’The New Solidarity/* published by the 
I. W. W. In Chicago, the following appears: 

**Mammon*s First Cousin.” The Christian religion, through 
Intrigue and oftentimes wilful misrepresentation by over-zealous, 
fanatical followers, so little resembles the teachings of the lowly 
Nazarene, its reputed founder, that instead of being a boon and 
blessing as originally intended, it has become a curse, stunting the 
Intellect of the great uneducated masses, leaving them hopelessly 
enmeshed in a maze of superstition and hallucination. The modern 
priesthood and ministry are followers of Mammon and ever willing 
to prostitute the truth to further their false teachings. 

Out of the world chaos the only beacon light is Industrial organ- 
ization through which the hungry masses, learning a love of truth, 
are becoming skeptical as to the story of the origin of their being 
as taught by the churches, much to the dismay of the parasitic 
clergy who have waxed fat at the expense of their dupes. Aye, 
fellow workers, our foremost enemy of course is the capitalist, but 
never forget that modern religion is a first cousin of Mammonism.” 

So in an editorial in their paper called the Industrial World we 
find this in an editorial: ”A Roman Catholic Organization known 
as the Militia of Christ has lately sprung into prominence. Its 
avowed object is to fight Socialism. The scheme is ruled by the 
great International whore — the Roman Catholic Church.” 

Is a man who adheres to those doctrines to receive at the hands 
of a Jury the same credit that an ordinary man receives? 

The Court: Has this court held as a matter of law that its 
members are unfit for citizenship? 

Mr. French: It has. But the I. W. W. is not an issue here. It 
is no excuse for what the defendant here is charged with doing. 

The Court: My difficulty is that it has been held by a high 
tribunal that the court judicially knows nothing about this organ- 
ization. Should it be shown by evidence that what counsel has Just 
alleged is the character of the organization then I should certainly 
permit the question to be asked. But not now. 

Mr. Burges: There was a strike, Mr. Green, called in the War- 
ren District in June 1917, was there not? 

Mr. French: We object. If there was any ground for the claim 
Just made by counsel, I would dismiss every one of these cases. 
But Captain Wheeler’s testimony before the Government Commis- 
sion sent here as well as on the trial of Embree for riot, has not 
Justified a scintilla of the facts as recited by counsel in this case. 
That commission took evidence, that was sent by the government to 
Inquire into conditions there. They took evidence not of I. W. W.’s, 
not of these strikers and not of anyone else except business men, 
and the officers of that town. That committee’s report states that 
that deportation was illegal under the laws of the United States 
and of Arizona, that there was no condition there that Justified any 
such course. That commission was headed by a member of Presl- 
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dent 'Wilson's Cabinet, William B. Wilson. That report contradicts 
on its face every single assertion that was made in this case so 
far as conditions at Bisbee were concerned. It shows that more 
than a third of the men deported were married men who left fami- 
lies, that more than a third of them owned their homes, that more 
than a third of them owned Liberty Bonds, that a great many, 
several hundred of them, had registered for draft at the time and 
were prevented by the defendant and others, by that deportation, 
from joining the army, and they had to go to other points in which 
to join the army. 

The Court: The rule in this State has never been the English 
rule which puts the witness on cross-examination about every thing 
that is material even though he has not been asked about it on 
his direct examination. The rule exists here and is strictly adhered 
to, that the witness may only be examined respecting those matters 
upon which counsel-in-chief examined him. The question here is 
purely defensive. I am not ruling as to its subsequent admissibility 
as matter of defense, but I sustain the objection solely on the 
ground that it is not proper cross-examination. 

THE DEFENSE. 

Mr. Curley: We expect to prove that in or about the year 1908, 
a conspiracy was entered into in the United States at that time 
between William D. Haywood, a man by the name of Vincent St. 
John and a great many other, running probably into the thousands, 
but the names of whom are unknown to defendant, by which and 
by reason of which they conspired feloniously together to over- 
throw the government of the United States; that it was to defeat 
the government in the enforcement of its laws and to ultimately 
do away with it, and to ultimately end and do away with the 
private ownership of property, and all by force. That it was not 
the purpose of said conspirators to acquire or deprive the owners 
of property of their said property by or through any legal or 
lawful methods or to change the form and structure of the govern- 
ment by or through any legal or lawful methods, but, upon the 
contrary, it was the purpose of said conspirators to so acquire and 
to deprive the then and now owners of all private property of 
their said property and to overthrow and destroy the then and 
present government and form of government of the United States 
of America, by force. 

We expect to show that in the furtherance of the objects of that 
conspiracy, those then engaged in it, proceeded to apply the axe at 
the very roots of civilization in an effort to rob those who could not 
be reached by an insidious propaganda, of the benefits of a religion, 
rendering them less immune to the virus of anti-patriotism and anti- 
government. That since the creation of said conspiracy, the said 
consiprators and those who have since joined such conspiracy, and 
In furtherance of the objects thereof, have, at all times, continuously, 
down to the present day, consistently and persistently disseminated 
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a propaganda of misrepresentation and falsehood by means of news- 
papers, circulars, pamphlets, speeches, correspondence and the like, 
and calculated to, and which did, in the minds of many, create 
dissatisfaction with and aversion toward all organized government 
as an Institution and the government of the United States in par- 
ticular and toward those who support the said government and 
believe in the private ownership of property and possess property 
in private ownership. 

That some of the methods advocated and employed by said con- 
spirators in the furtherance of the objects of said conspiracy in 
order to force, Intimidate and coerce those into submission who 
could not be reached through other propaganda, consisted of the 
continual and persistent use and employment of unlawful, tortuous 
and forcible means and methods involving threats, assaults, injuries 
and intimidation and murders upon the persons and Injury and 
destruction of the property of others. 

We expect to show that from the time of the creation of said 
conspiracy down to the 12th day of July, 1917, the said conspirators 
had, throughout the United States and more particularly in the 
western states and in the furtherance of the objects of said con- 
spiracy, destroyed private property with a value running into the 
millions of dollars, and had destroyed many lives. 

We expect to show that said conspiracy, from the time of its 
creation, had grown until its membership and those engaged In the 
furtherance of the objects of such conspiracy, exceeded on the 12th 
day of July, 1917, two hundred thousand members. 

That in furtherance of the objects of said conspiracy, the said 
conspirators had, prior to the said 12th day of July, 1917, inaugu- 
rated a series of industrial strikes throughout the United States, 
and especially in the lumber and copper mining districts of the 
United States, well knowing, as they did during said period well 
know and intend, that the necesary effect of their so doing would 
be, as it in fact was, to hinder and delay and in part to prevent 
the execution of the laws of the United States, and to obstruct and 
prevent the prosecution by the United States of its war against the 
Imperial German Government, through interference with the pro- 
duction and manufacture of required articles, namely: munitions, 
ships, fuel, subsistence supplies, clothing, shelter and equipment 
required and necessary for the military and naval forces of the 
United States in carrying on its said war. That one of the purposes 
of said conspirators in inaugurating and carrying on this series 
of strikes that I have mentioned, was to discourage and ob.struct 
the prosecution by the United States of the war then existing 
between the United States and Germany, and to, and which did, 
prevent, hinder and delay the enforcement of the laws of the 
United States enacted to authorize the President to Increase tempor- 
arily the military establishment of the United States by diminishing 
the production of copper, lumber and food supplies, and thereby 
Interfering with the production and manufacture of munitions. 
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ships, supplies and equipment required and necessary for the mili- 
tary and naval forces of the United States, and unless and until 
the United States should suspend or abandon the operation and 
enforcement of its laws providing for registration, selection and 
drafting of persons available for military service, and unless and 
until persons then in custody of the United States for violation of 
said registration, selection and draft laws be released. 

In other words, we expect to show that the demands made upon 
the copper companies of the Warren District in June, 1917, and 
Just prior to the calling of the strike in said district by the Industrial 
Workers of the World, commonly known as “I. W. W.,” on or about 
the 26th day of June, 1917, were not made with the idea or purpose 
of securing increased wages or better working conditions, but that 
they were pure and unadulterated bunk concocted and put forward 
by a lot of disloyal, un-American anarchists, who were members of 
said conspiracy, as a screen behind which to hide their efforts and 
activities in bringing about the defeat of the United States in its 
war against Germany and the ultimate overthrow of the United 
States Government. 

We expect to show that what, in July, 1917, and for many years 
prior thereto, was generally known throughout the State of Arizona 
and the Southwest generally, as the Warren District in this county, 
and during all of such period of time, was a copper mining district 
within which is, and at such times was. situated the City of Bisbee, 
the towns of Warren, Lowell and Don Luis, and the mines, mining 
claims and properties, mills and works of the Calumet & Arizona 
Mining Company, Copper Queen Consolidated Mining Company, 
the Phelps Dodge Corporation, Shattuck-Arizona Copper Company, 
the Denn-Arizona Copper Company , and many smaller companies. 
That the population of said Warren District on said July 12, 1917, 
was in excess of twenty-five thousand people; that the assessed value 
of the property for the purpose of taxation within that district for 
the year 1917 was in excess of one hundred million dollars. That 
substantially, the entire population of said Warren District was on 
said July 12th, 1917, and in fact has always been, either connected 
with or dependent upon the copper industry of said district and 
upon the continued operation and production of the said industry 
for their support and maintenance; that during the year next pre- 
ceding July 12, 1917, more than one hundred and seventy-five million 
pounds of copper or more than one-tenth of all the copper produced 
throughout the world during that period, had been produced from 
the said Warren District, and that a daily average of more than 
forty-five hundred men had been engaged in such production. 

We expect to show that on or about June 26, 1917, one of these 
series of I. W. W, anti-conscription, anti-war and anti-government 
strikes was called by said conspirators in the Warren District and 
was being carried on by them on the 12th day of July, 1917, and at 
the time of the alleged kidnaping complained of in the information 
filed herein. As I stated before, we expect to show that the so-called 
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Bisbee strike was not called for the purpose of securing better work- 
ing conditions or higher wages, but was called for the sole purpose 
of embarrassing and defeating the United States Government in 
the prosecution of its war against Germany, and as one of, its steps 
in the destruction of the private ownership of property, and that 
such purposes were admitted by those responsible for and in charge 
of such strike. We expect to show that the strike in Bisbee was 
but one of a well planned series of strikes called and then being 
carried on by said conspirators throughout the United States in an 
effort to accomplish such purpose. 

We expect to show that in the furtherance of the objects of said 
conspiracy, the said conspirators were, upon the said 12th day of 
July, 1917, and at the time of the alleged kidnaping complained of 
in the information herein, gathering in the said Warren District in 
great numbers and had, just prior to said 12th day of July, 1917, 
gathered in said Warren District in great numbers, claimed by said 
conspirators to be in excess of three thousand, for the purpose of 
destroying the lives and property of persons within said Warren 
District, including defendant and defendant's wife and children. 

We expect to show that in furtherance of the objects of said 
conspiracy, the said conspirators had, just prior to said 12th day 
of July, 1917, assaulted and, from time to time, w’ere continuing 
to assault many persons in said Warren District other than said 
conspirators, and that, prior to said 12th day of July, 1917, had 
stored and hid out, within said Warren District, large quantities 
of dynamite and other high explosives for the purpose of destroying 
the lives and property of persons then within said Warren District 
other than said conspirators and had threatened to so destroy, and 
it was the then avowed purpose of said conspirators to so destroy 
the lives and property of such persons within said Warren District 
other than said conspirators, upon or immediately following said 
12th day of July, 1917. 

We expect to show that on the evening of July 11, 1917, A. S. 
Embree, one of the said conspirators and one of the recognized 
leaders of all of said conspirators and a member of the executive 
committee in charge of the strike then being so carried on by said 
conspirators and a man high in the councils and activities of the 
I. W. W. organization, notified Captain Harry C. Wheeler, then the 
duly elected, qualified and acting sheriff of Cochise County, and 
then charged with the duty of protecting the lives and property of 
the people then within the said Warren District, that he, Embree, 
would no longer be responsible for the acts and conduct of his 
men, referring to the others of said conspirators, or words of like 
import. 

We expect to show that said conspirators, just prior to said 12th 
day of July, 1917, stated that they had large quantities of firearms 
and ammunition hid out within the Warren District for the purpose 
of destroying the lives of persons other than said conspirators in 
said Warren District. 



HARRY E. WOOTTON. 


15 


We expect to show that on the said 12th day of July, 1917, and 
at the time of the alleged kidnaping as in said information com- 
plained of, there was then a reasonable ground on the part of Sheriff 
Wheeler luid those then acting with him, including defendant, to 
apprehend a design on the part of such conspirators to commit many 
felonies, namely, a riot as defined by the laws of Arizona, treason 
as defined by the laws of Arizona, a conspiracy to commit a felony 
as defined by the laws of Arizona, and a conspiracy to curtail and 
advocate the curtailment of production in this country of things 
and products necessary and essential to the prosecution of the war 
then engaged in between the United States and the Imperial German 
Government, as defined by the laws of the United States, and to do 
great bodily harm and to destroy the lives and property of persons 
then within said Warren District other than said conspirators, 
including defendant and his wife and children. That on said 12th 
day of July, 1917, there was imminent danger of such design being 
accomplished. 

We expect to show that the threats and conditions heretofore 
referred to were, just prior to the 12th day of July, 1917, conveyed 
to Sheriff Wheeler and to tliose acting with him on the 12th day of 
July, 1917, including defendant, and at the time of the alleged kid- 
naping as set out in the information herein by persons in whom 
he and they had confidence and believed, and that such informa- 
tion was of a character that any reasonably prudent man or set of 
men was and were justified in believing and acting upon; that 
acting upon such knowledge and belief then had, Sheriff Wheeler 
did, just prior to the said 12th day of July, 1917, wire the then 
Governor T)f the State of Arizona that lie anticipated great prop- 
erty loss and bloodshed and did request the Governor to use his 
influence to have United States troops sent into the Warren District 
to take charge of the situation and prevent bloodshed, the said 
Sheriff then knowing that there were no state troops then available 
or subject to the orders of the Governor; that the Sheriff also 
wired those in charge of and empowered with the direction of 
Federal troops on behalf of the United States Government a similar 
request, but that on the said 12th day of July, 1917, and at the 
time of the alleged kidnapping as complained of in the informa- 
tion herein, no troops had been sent into the said W^arren District 
to protect the lives and property of persons then within said district 
from death and injury then imminent and being threatened by 
said conspirators. 

We expect to show that the accomplishment of the objects and 
purposes of such conspiracy by said conspirators would not only 
have resulted in the loss of life and property in the Warren Dis- 
trict, but would, as Sheriff Wheeler believed and those acting with 
him on the 12th day of July, 1917, including defendant, believed 
at the time of the alleged kidnaping as set out and complained 
of in the information herein, and as reasonably prudent persons 
were justified in believing, have resulted in the ultimate defeat of 
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the United States Government and its Allies in their war then 
being carried on against the Imperial German Government. 

We expect to show that the Jails in this county were Inadequate 
within which to confine the said conspirators or any great number 
thereof, and that therq were no jails within Cochise County where 
said conspirators could have been so confined; that it was at that 
time the avowed purpose and policy of said conspirators to allow 
themselves to be arrested in sufficient numbers to fill the jails 
and thereby render it impossible to further confine other -of said 
conspirators, and thereby rendering the officers helpless in attempted 
arrests and in preventing the committing of crimes, and with such 
information in mind and in view of the threats and avowed poli- 
cies of said conspirators and their character, Sheriff Wheeler and 
those acting with him. Including defendant, on the said 12th day 
of July, 1917, and at the time of the alleged kidnaping as set 
out and complained of in the complaint herein, believed, and as 
prudent persons were justified in believing that any attempt upon 
their part to arrest the said conspirators and confine them at any 
point within Cochise County, would result in greater numbers of 
said conspirators coming to their aid and in releasing them and 
would result in the loss of many lives and the ultimate carrying out 
of the objects and purposes of said conspiracy as heretofore set out. 

We expect to show that from the threats made and conditions 
then existing in the said Warren District and the acts of the said 
conspirators in acquiring the said dynamite and other high explo- 
sives and firearms and ammunition as heretofore detailed, and 
in view of the fact that great numbers of said conspirators were 
then and upon the said 12th day of July, 1917, continuing to gather 
and assemble in the said district in greater numbers for the pur- 
pose of the accomplishment of the objects of said conspiracy, the 
said Sheriff and those acting with him on the said 12th day of 
July, 1917, and at the time of the alleged kidnaping as set out 
and complained of in the information herein, including the defend- 
ant, believed, and as reasonably prudent men were justified in 
believing, that immediate action was necessary in order to save 
the lives and property of the persons within the Warren District 
from destruction at the hands of said conspirators, that it was 
necessary that said conspirators be immediately removed from the 
said Warren District and delivered over to some organized authority 
sufficient in number and sufficiently equipped to not only detain 
the said conspirators and prevent their return into the said Warren 
District for the purpose of carrying out the objects of said con- 
spiracy, but also to prevent other members of said conspiracy 
assembling in great numbers and releasing the said conspirators 
and enabling them to carry out the objects and purposes of said 
conspiracy. We expect to show that Sheriff Wheeler and those 
acting with him as before stated, then believed and were reason- 
ably justified, as prudent men, in believing, that at the time of 
the alleged kidnaping as complained of and set out in the informa- 
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tlon herein, there was no other way in which the lives and property 
of the persons within the said Warren District could be saved 
from destruction at the hands of said conspirators, unless it would 
be by destroying the lives of said conspirators, which, in turn, must 
necessarily have resulted in the destruction of many lives within 
said Warren District, other than of said conspirators. 

We expect to show that Fred W. Brown, the prosecuting witness 
herein, and being the same Fred W. Brown named in the informa- 
tion herein, on the 12th day of July, 1917, and at the time of the 
alleged kidnaping as set out and complained of in the information 
herein, and continuously for a long time prior thereto, was one 
of said conspirators, and during said period was actively engaged 
with the other of said conspirators in the furtherance of and in 
acts carrying out and in endeavoring to accomplish the acts and 
purposes of said conspiracy. 

We expect to show that with all of the matters and things in 
view that I have heretofore set f)ut. and acting on the belief as 
heretofore set out. Sheriff Wheeler did, just prior to the alleged 
kidnaping complained of and set out in the information herein, 
call to his aid a posse comitatus consisting of more than one thou- 
sand of the male citizens of Cochise County, and Including defend- 
ant, and that he did then lay before the members of such posse 
comitatus, Including defendant, all of the information and knowledge 
then had by him with reference to such conspii’acy and which was 
as heretofore detailed, and did then order the members of said 
posse comitatus, including defendant, to aid him in the arrest of 
said conspirators, and that they, including the defendant, in obedi- 
ence to that command, did aid the Sheriff in the arrest of the 
conspirators, including Fred W. Brown. And that following this 
the conspirators were under the direction of the Sheriff removed 
from this District and delivered into the custody of the United 
States troops at Columbus, New Mexico. And that said Brown 
was not carried there against his will but accompanied his co-con- 
spirators freely and voluntarily and of his own free will. 

Mr. Burges: May it please the Court. It is not improper for 
me to say that at least in the judgment of counsel representing 
the defendant no more interesting or important case has ever 
called for the attention of the Court. Many months have been 
consumed in the preparation of this case for trial, no small portion 
of which time has been given to consideration of the law applicable 
to the case. We are of the opinion that the principles which 
should and must govern its determination are as old as our law 
and as enduring as human nature. 

The defense is based upon two propositions, different and yet 
resembling each other as kinsmen — the right of self-defense and 
the law of necessity. 

If it were only an ordinary case of self-defense, the kind of self- 
defense with which all courts and almost all citizens are familiar, 
in which one man defends himself from an attack made upon him 



18 XV IL AMERICAN STATE TRIALS. 

by another by force of arms little that is new could be said to this 
Court. V/e think the fact that many were involved in the trans- 
action out of which this prosecution arises and out of which grow 
the numerous prosecutions that are pending against those who 
acted in what, for want of a better and more descriptive name, 
may be called the Bisbee Deportations of July, 1917, does not 
change the principles which govern the case. The right of one man 
to defend himself or those whom he is charged with the legal or 
moral duty of protecting is undeniable. The right is in 'no way 
abridged because two are jointly or severally attacked and jointly 
and severally defend themselves, nor three, nor four, nor five, nor 
any number, nor can the point be found at which the right of 
self-defense ceases simply because of the number of those whose 
rights are involved and whose rights call for defense. Nor is the 
right of self-defense in any way impaired by reason of the fact that 
those whose rights are invaded or threatened act together in defense 
of their rights. 

It is our contention that the right of self-defense is a perfectly 
valid defense in behalf of a community as well as an individual. 
In other words the right of a community to save itself from an 
overwhelming, irreparable evil with which it is threatened, by the 
action or threatened action of man armed or unarmed, banded 
together against the peace and welfare of that community, in such 
numbers and under such conditions as to imperil the lives of the 
people in that community or the safety of their property, or of any 
great part of them is one form of self-defense, community self- 
defense, and is a right sound in law and in morals. 

We are going to take, what we trust the Court will not think 
unnecessary time, in going back over the path that has led counsel 
for defense to the firm conviction that self-defense exists in any 
number as well as in one, and in a community, as such, as well 
as in any individual of that community. We shall read the authori- 
ties which establish the principle upon which our defense is firmly 
based. 

Akin to the law of self-defense and yet differing from it, is the 
law of necessity, a law founded on reason and recognized by courts, 
a law almost incapable of definition, but, nevertheless an existing 
part of the law of this and every civilized country. One of the 
writers we shall call to the attention of the Court has stated that 
self-defense is the right of protecting one's self from the unlawful 
aggression of another, the right of protecting one's person or 
dependents or property from the unlawful invasion by another. The 
law of necessity is that law that justifies by virtue of necessity the 
invasion of another's right. Both exist and both have been applied 
many times. Both find their origin in the primal instinct of man 
to defend his life and what is his own, whether it be his family 
or his property; a law stronger than any other in the world; a 
law before which every thing else gives way when the occasion 
presents itself, excepting the supreme necessity that comes to a 
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man of sacrificing his own life for family or community or country. 

In addition to this firm basis of fundamental instincts and 
impulses of the human heart upon which the law of self-defense 
is founded, the law of necessity is further buttressed by the maxim 
that the safety of the public is the supreme law, a maxim peculiarly 
applicable to the facts of this case as they will be manifested to 
Your Honor during the progress of the trial. 

Believing that these two principles govern this case and that on 
these two principles must rest the ultimate decision of what is just 
in this case, we are of the opinion that we have the right to show 
all of the facts, circumstances and conditions that existed in the 
Warren District on the 12th day of July, 1917, and immediately 
prior thereto, out of which grew this great transaction. 

It is our contention that the action then taken by this defendant 
and his associates was brought about by conditions which imperiled 
the property of many, the lives of many and even more than all of 
that, imperiled the capacity of the United States, then at war, to 
meet the obligation which it owed itself, its citizens and the world 
at large in the great undertaking upon which it had embarked. 
It is our contention that had the effort of those conspirators referred 
to by Mr. Curley in his opening statement been successful, the 
production of the large amount of copper which the Warren District 
was capable of producing would have been impossible, and that not 
only would the people living within the Warren District have 
thereby been deprived of that to which they were entitled and 
which was necessary to the maintenance of the lives of that district, 
but that the government itself would have been denied a prime 
necessity of the government at that hour. 

I do not have to argue, of course, that when a man is attacked 
by another with a loaded gun and defends himself by taking the 
life of the aggressor, that he has a perfect right to show what was 
the condition at the time, his own condition and that of his assail- 
ant, whether he was physically able to meet his adversary and win 
a victory from him and save his own life without resorting to the 
taking of the life of the other, or whether it was necessary to take 
the life of the other in order to save his own. We should not 
even have to prove in such a case that it was actually necessary but 
only that it reasonably appeared to him to be so. We would be 
permitted, without question, to show previous threats or declara- 
tions of the purpose of the men against whose violence the defend- 
ant was protecting himself, communicated or uncommunicated. 
We would be permitted to show the character of the man making the 
threats, whether he was a man who would be liable to take the life 
of another under these conditions or not, as showing the necessity 
for the defendant to defend himself, or the apparent necessity 
thereof and his reasonable belief from all the facts and circum- 
stances that the aggressor contemplated a murderous attack upon 
him. From this we have reached the conclusion that when a 
community, the law-abiding portion of the community, the peaceable 
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portion of the community, the productive portion of the community, 
has been made the subject of threats of violence; when these 
threats have been communicated to it or to its representatives, the 
chosen officers of that community charged with the duties of 
enforcing its laws and protecting the property and lives of the 
people, or those who while wanting in official capacity, are never- 
theless their chosen leaders, when these conditions exist and these 
threats have been made and these threats have been communicated 
to them, we have the riglit to show that the persons whTo made 
these threats were in sufficient number to carry out the threats 
that had been made, or that they were of the character to Justify 
the belief that they meant to carry oat these threats; that the 
making of these threats and the consummation of the purpose 
Indicated by the threats were parts of a well defined scheme and 
plan then being carried out in different portions of the country 
having a common, determined end. We say that when these facts 
have been established when it is shown that on one side of the 
controversy there are a large number of people living in their 
homes with their families, people engaged in the peaceable pursuits 
of life, in the peaceable production of something absolutely neces- 
sary to the very life of the country itself, and such persons are 
threatened by an organization of men sufficient in numbers to 
destroy the property and to take the lives against which their 
threats are directed; and to make impossible the production of 
that which was necessary to the lives of the threatened people and 
the preservation of their property and the very life and preservation 
of the government itself, we have the right to show that the per- 
sons making these threats have avowed their purpose to make 
impossible the production of that which the government needed; 
to make Impossible or unsafe the continuance of the peaceable 
affairs of life and its employments and industries. We have the 
right to show that such conspirators were threatening the destruc- 
tion of the property of these people, their homes and those things 
from which they drew the sources of support for themselves and 
their families, and the destruction of large numbers of the people 
themselves. We contend that we have the right to show these 
things insofar as they effect the safety and well being of the com- 
munity. Just as surely as we should have the right to show them 
were an Individual only the subject of such threats and actions. 

It is our contention that if an individual in the protection of his 
life, or in saving himself from what is apparently an effort to take 
his life, that if such a person has the right to take the life of 
another, then he has an equal right to do a lesser thing, for 
Instance, temporarily Incapacitating the assailant from carrying 
out his purpose. If a man attack me with a threat of taking my 
life and he has ihe apparent capacity and purpose to execute his 
threat, or it is reasonably apparent to me that such is his purpose, 
I have the right to shoot him as he stands. Can it be denied that 
I have the lesser right of knocking him down and making it impos- 
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sible for him to carry out his purpose? Can it be contended for 
one moment that if I have the right to take his life to keep him 
from taking mine, that I would not have the right to tie him so 
he could not do it? Or if I had the right in defense of myself to 
put him out of the world of living man, that I would not have the 
lesser right to put him out of the community that he lives in so 
that for the time being he could not do me that damage? If my 
life /were in danger, but I could save it by temporarily imprisoning 
or deporting him, would I be Justified in killing him Instead? Cer- 
tainly not. In that event it would be my duty to do him the lesser 
harm rather than the greater. If at the same time that my right 
was invaded, my life Jeopardized, ten of my neighbors were similarly 
situated, would the right of any one be less because the lives of 
all were in danger? If, in the protection of my life I had the right 
to confine or to deport, or to kill my assailant, would my neighbors 
similarly situated have a less right than I, or I a less right than 
they; if it extends to ten, does it not extend to hundreds and 
thousands similarly situated? Can it be contended that, if as a 
matter of fact, A. S. Embree on the 12th day of July was under- 
taking to take the life of H. E. Wootton and was apparently capable 
of doing it and avowed his purpose to do it, and had com- 
mitted an overt act in the exceution of that purpose and Mr. Wootton 
had killed him to protect himself, that he would not have been 
fully Justified under the law? Of course he would have been jus- 
tified. To state the proposition as to that is to prove it. If, how- 
ever, Mr. Wootton could have saved himself by knocking Embree 
down and tying him. would he not have been Justified in tying him? 
It would have been his duty to have used all means, short of taking 
life, and only to have taken life when every other means had 
failed. If Wootton could have saved his life by knocking Embree 
down and tying him and having him temporarily taken without 
the state, would it not have been as clearly his right as it was to 
kill him and would it not have been his duty to do this instead 
of killing him? 

We respectfully submit that there can be no doubt that where 
the greater right exists it includes the lesser right. 

Let me carry my illustration a step further. Let us suppose, 
for the sake of the illustration, that Mr. Wootton and eighteen hun- 
dred other men resident within the Warren District were conducting 
their affairs in a manner that did not meet the approval of Mr. 
Embree and his associates numbering between thirty-five hundred 
and four thousand men. Let us assume for the sake of the illustra- 
tion that they were bound together for the purpose of bringing 
about destruction to the business of Mr. Wootton and those similarly 
situated and the destruction of the lives, if need be, of Mr. Wootton 
and his family and his associates and their families or as many as 
might be necessary, in the Judgment of the conspirators, to the 
accomplishment of their purpose. 

Now, let*s further assume that these conspirators had determined 
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to consummate their purpose on the morning of the 12th of 
July, 1917, and had begun to carry out such purpose. Can there be 
any question in the mind of any court that Mr. Wootton and his 
associates under such conditions would have the right to act 
together, and would have the right, if need be, to take the lives of 
Mr. Embree and of his associates then engaged in the effort to 
carry out the unlawful purpose of their conspiracy? Can there be 
any question, that if Mr. Wootton were on trial for the part he 
took in preventing this invasion of his rights and of the rights of 
his associates, that he would have the right to prove that Mr. 
Embree and his associates had avowed their purpose to do the 
things against which Wootton and his .associates defended them- 
selves? Would we be less entitled to prove their threats and their 
purpose because the determination was reached at regularly held 
meetings of the organization of which Mr. Embree and his associ- 
ates belonged, by which committees were appointed for the purpose 
of carrying out their threats and where means were adopted, most 
reasonably adapted to the accomplishment of their unlawful pur- 
poses? 

If Embree and his associates were members of a larger organiza- 
tion existing in various portions of the country and the struggle 
were then on in other communities; if the struggle in the Warren 
District had been initiated at the request of the members of the 
same organization at Seattle, Washington, Seattle in turn acting 
on the request of the members of the same organization in Butte, 
Montana, would we not be permitted to show this unity of purpose 
between the several branches of the organization as indicative of 
the character of the threats they were making, of the objects to be 
attained and of the purpose that actuated the conspirators in the 
effort against which Wootton and his associates were defending 
themselves? If the branches of this larger organization in different 
parts of the country had appealed to Embree and his associates 
saying: ‘*Are you now willing to join us in a general effort to 
carry out the objects of our organization, the objects of our con- 
spiracy,” would we not have the right to show that fact? To show 
the terms of the conspiracy and the extent of It; to show how large 
was the organization; how widespread the unity of action and the 
purpose; how determined the conspirators were to accomplish that 
end, both as to the destruction of the people and the property in 
the Warren District, and to overthrow the entire system of owner- 
ship of property, as well as to accomplish the destruction of the 
government Itself? 

That is the charge we make, and that we are prepared to prove. 
If three men, Mr. Embree, Mr. Kimball and Mr. Tannehill agreed 
among themselves to go out at a certain time and destroy either 
the defendant in this case or any other man similarly situated 
because he was doing something that interfered with their purpose 
to overthrow this government, to bring about destruction of private 
property and to bring about the abolition of the system of private 
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ownership of property, and to put the government of the affairs 
of the world in their hands, and the efforts of these men, or any 
of them were directed toward Mr. Wootton, or those whom he was 
charged with the duty of protecting, or toyrard his property, would 
It be contended that he could not defend himself because all of 
them joined in the effort against him instead of only one? Would 
not the fact that he was attacked by a large and a powerful organi- 
zation make all the clearer his right of self-defense? Would the 
right of his next door neighbor, similarly situated, subject to the 
same threats, subject to the same result on the part of the con- 
spirators, be any less because two were involved as the object of 
the attack of the aggressor, or ten, or one hundred, or a thousand, 
or the community itself constituting the Warren District on that 
date? Wouldn't common sense and necessities of the case drive those 
attacked to a unity of action to protect themselves from that pur- 
pose and the accomplishment of that purpose by the aggressors? 

Now, if the Court please, as has been made manifest to the 
Court by statement of Mr. Curley as to what we expect to prove, 
that was the purpose of this conspiracy, which for the sake of 
description we shall continue to refer to as I. W. W. W'e are pre- 
pared to show, we have the proof, w'e have the written, documentary 
proof of the character of the organization, of its avowed purposes, 
of the objects which were to be accomplished by what they describe 
as “The revolutionary movement.” We have the documentary proof 
from their own minutes, the minutes of the Bisbee Local of the 
I. W. W. organization; of their unity of action and purpose with 
other branches of the Industrial Workers of the World at Butte, 
at Sand Point. Idaho, at Seattle, Washington, and other places, to 
bring about the strike at Bisbee at that time and for that purpose. 

Let me suggest another illustration. Let us suppose that at the 
head of Tombstone canyon at the lower part of which is the Town 
of Bisbee and the homes of thousands of people, there was a large 
dam that was holding back the waters which were coming down 
that canyon; that the flood season was on and a committee of ten 
or one hundred were standing guard at that time, all realizing 
that it was going to be difficult to impound all the water that 
naturally comes down Tombstone canyon and to pass It out in 
safety through the ordinary conduits and subways out into valleys 
below to the end that no harm be done to the people and the 
property below the dam. 

Now, let us suppose there is another canyon nearby Tombstone 
canyon and from which waters could be emptied into Tombstone 
canyon above the dam. Let’s assume that the Tombstone dam will 
hold the waters impounded above it; that the second canyon can 
carry off the waters naturally flowing in that canyon, but that if 
the water from the second canyon were turned into the Tombstone 
canyon it would inevitably break the dam and drown the people 
in the town below. Could there be any doubt that the representa- 
tives of these people w'ho are there at the time, representatives of 
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the people living in the town below, have the right to act together 
and for the common purpose of making that flood impossible? Let 
us, for the sake of our illustration, say that the people who are 
insisting on turning that water from the second canyon into that 
reservoir are doing it because if they did not do it their own canyon 
will be the scene of a devastating flood. Can there be any doubt 
in spite of this fact, that the men guarding the Tombstone dam 
would have the right to prevent the water being turned into their 
reservoir? Ceitainiy they would have that right. Yet, under the 
law, if the people in the second canyon had the strength to turn 
the water off of them and into the Tombstone canyon and thereby 
save the lives of the people in the second canyon, they would have 
the lawful right to do so. The right of the people guarding the 
Tombstone dam to prevent the water from the second canyon being 
turned in upon them and thereby destroying the lives and property 
of the people under the Tombstone dam, is a perfect illustration 
of the right of community self-defense. The right of the people in 
the second canyon of diverting the water from their own canyon 
into the Tombstone canyon and thereby save the lives of the people 
of the second canyon, even though at the expense of the people 
in the Tombstone canyon, is a perfect illustration of the right 
under the law of necessity. Now, if the people guarding the Tomb- 
stone dam find it necessary in order to prevent the water from 
the second canyon being turned in upon them, to take the lives 
of those who were endeavoring to so turn the water that the 
taking of such lives was necessary to protect the lives of the people 
in the Tombstone canyon below the dam, they would have the clear 
right to take such lives. If, however, instead of taking the lives 
of those endeavoring to turn the water into the Tombstone canyon 
they could prevent such action by taking them, tying them and 
removing them for a period without the State of Arizona, would 
it not be their duty so to do instead of taking their lives? If 
having the right to take the lives of the men guarding the interest 
of those in the second canyon the men of the Tombstone canyon 
were justified in killing, can there be any question but what they 
would be justified in deporting them for the season from the state 
in order to protect the people under the Tombstone dam, whom they 
were charged wdth the duty of defending, and while making the 
situation safe for those whom they were charged with the duty 
of protecting at the same time save their opponents from the 
greater harm they could have lawfully inflicted upon them? We 
submit that where the right of self-defense exists and life may be 
taken under the right of self-defense, the right to do anything less 
than to kill also exists and if less will do, less must be done. 

The Illustration, I think, clearly puts before the Court our views 
as to the right of community self-defense and the right of the com- 
munity under the rule of necessity. Every man under the Tomb- 
stone dam had the right to have that dam remain intact and the 
water carried off in natural channels to the end that there be no 
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loss of life or property below, and in the protection of that right 
they would have the right to kill those who invaded that right. 
This is a clear case of community self-defense. If, on the other 
hand, the people in the second canyon could only save themselves, 
their families and their property by diverting the waters from their 
canyon into the Tombstone canyon, they would have the lawful 
right to do so, even though it was an invasion of the rights of 
the people in the Tombstone canyon, because it was the only means 
of saving themselves from an imminent, overwhelming, irreparable 
injury, and the means taken would not be out of proportion to the 
injury threatened. Had the men guarding the Tombstone dam 
taken the lives of those seeking to divert the water from the second 
canyon into the Tombstone canyon, it would have been Justified 
under the law of self-defense. Had the men in the second canyon 
been compelled to take the lives of those guarding the Tombstone 
canyon in order to divert the water into it even though they did 
thereby destroy the lives and property of those below the Tomb- 
stone dam, they would have been Justified in law under the rule of 
necessity. 

We propose to show that a condition existed under which it was 
the honest conviction, I will say of this defendant for the purpose 
of this illustration, the honest conviction of this defendant, reason- 
ably arrived at from credible evidence that was before him, that 
unless he took the part he did in the Bisbee deportation, he and 
those dependent on him, orchis neighbors and friends would lose 
their lives or suffer irreparable injury to their persons and the loss 
of property. Have we the right to prove it? We say YES. 

Let us say for the purpose of the argument, that Wootton did 
not know whether he or his family would be killed, but he did 
know from the avowed purpose of those deported, those creating the 
condition of peril then existing in the Warren District, that lives 
would be lost and property destroyed and his and those of his 
family might be among them. Let us assume that Wootton reason- 
ably believed from credible evidence then before him of the avowed 
purpose of those in control of and responsible for the condition of 
danger and terror then existing in the Warren District to bring 
about or to accomplish their purpose, that they would bring death 
and ruin to a large number of people in the community indiscrimi- 
nately. Gan there be any question that he would have the right 
to act to protect himself and those dependent on him? We say, 
most certainly there can be no doubt about that. The right of 
community self-defense is one more difficult to Invoke than the 
right of individual self-defense, that is to say: the conditions bring- 
ing that right into play less frequently exist. The right to act 
under the rule of necessity is very much less frequent than the 
right to act in srif-defense. The existence of the right to invoke 
the rule of necessity is far more difficult to prove, but it is a 
question of proof, not of the existence of the right. Both rights 
exist. 
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A community at last is but the aggregate of the people that make 
It. The right of self-defense, the right to invoke the rule of neces- 
sity exist and must always exist. What is this rule of necessity 
as distinguished from the law of self-defense? 

“Necessity knowns no law” — a proverb as old as our law, almost 
as old as our language, but also a principle recognized by the authori- 
ties. As I have heretofore stated, under the law of necessity the 
rights of another may be invaded, and I respectfully submit that 
this is true whether the invasion be by an individual of a com- 
munity. The right to fight fire is an unquestionable right. Often 
there may be a question as to whether you must fight in your own 
yard or in your neighbor’s yard, but no man whose property is in 
jeopardy ever doubts his right to fight fire. If your neighbor en- 
deavors to destroy your house by burning it and such action would 
result or probably result in the death of your wife or child lying 
seriously ill in your home and all other means failing, you killed 
him in your yard, you would be clearly within your rights under 
the rule of self-defense and if, on the other hand, your neighbor 
had created a condition by which the salvation of your property 
and the lives of those dependent on you could only be accomplished 
by the destruction of his property, you would have the right to 
invade his premises for that purpose. That right in the latter 
instance would be a demonstrable right, indisputable under the 
law of necessity. 

The courts have held, not once, but repeatedly, that that is a 
right that exists by virtue of the fact that it is necessary to protect 
the community and it takes legislative action permitting a recovery 
to be had against a municipality to enable a person whose prop- 
erty was so destroyed to recover compensation therefor, the act 
being necessary to prevent the spread of fire, necessary to protect 
the property of the community. This defense has been uniformly 
upheld by the courts when suits have been instituted to recover 
damages for the destruction of buildings in the path of a fire, 
destruction being necessary to save the property that lay behind it. 

Fortunately in the transactions out of which this case has arisen 
the loss of life is not involved. There was one death on each side, 
but that has no connection whatever with this defendant. There is 
nothing to connect him with it. He was in a different part of the 
Warren District. One man was killed on either side and about 
the same time, possibly by each other. These killings have nothing 
to do with this controversy. We say that when we establish the 
facts set forth in the statement which Mr. Curley had made to 
Your Honor, Mr. Wootton stands justified under the law of self- 
defense, or under the law of necessity, as the case may be. If the 
jury believes from all of the evidence that he was protecting him- 
self against the invasion of his rights, then he is justified under 
the law of self-defense. If they believe that he and those with whom 
he acted were acting under the necessity, as they in the reasonable 
belief of necessity were acting, to protect themselves and those 
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dependent upon them from overwhelming, imminent, impending 
peril and that the action they took was not out of proportion to 
the danger threatening, then he and they are justified under the law 
of necessity. We say that the right of self-defense existed in the 
people of the Warren District by virtue of the existence of the 
conditions set forth in Mr. Curley’s statement. Such facts and 
circumstances clearly disclose the invasion of their rights and the 
purpose on the part of the deportees of bringing about irreparable 
injury to the defendant. Wootton, and his associates, and that from 
the nature of the entire transaction and the means necessary to 
be used by them against the conspirators, no overt act was neces- 
sary except those which were actually done. On the other hand 
should there be a question in the mind of the jury as to whether 
or not we had brought ourselves within the protection of the law 
of self-defense, nevertheless the defendant and his associates were 
Justified under the rule of necessity in that the danger was threat- 
ening and was imminent; that the harm to be done was irreparable 
and that they were not ealled upon to sit by until the damage had 
been suffered and it was too late to protect themselves; that the 
means used were not out of proportion to the evil with which they 
were threatened. That they only deported, instead of destroying, 
is a matter for commendation rather than for punishment. 

No argument is necessary to show that to entitle a person to the 
protection of the law of self-defense it is not necessary that the 
person defending his life should have actually been in danger of 
losing his life or suffering serious bodily harm. It is only neces- 
sary it should have reasonably appeared to be so. 

If, under all the facts and circumstances as they reasonably 
appeared to the defendant at the time he invoked and acted upon 
his right of self-defense, he appeared to be in danger, he was justi- 
fied in acting, even though as a matter of fact he was not at the 
time in actual danger. In other words the exercise of the right 
of self-defense does not depend upon the actual existence of danger 
and the actual doing of the overt act evidencing a purpose to injure 
the defendant, but the right rests upon the appearance to a reason- 
able mind so situated that such danger existed and that such overt 
act had occurred. It may be that subsequent developments will 
disclose the fact that the assailant was only drawing upon the 
defendant an unloaded gun and that, therefore, the defendant was 
in no danger of death or other bodily harm, but he reasonably 
appeared to be in danger and therefore was justified in acting. A 
man does not have to wait to see whether his adversary is shooting 
at him with blank cartridges. When an assailant has avowed his 
purpose that when he meets the defendant he will kill him, or 
that on a certain date he is going to kill him and he comes at that 
time with a pistol, even though it is an empty one, In his hand, 
the defendant is not legally bound to wait to see whether that 
pistol is loaded or whether the assailant is going to shoot, if the 
defendant has any real interest in that controversy and a further 
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interest in worldly affairs. It is hifr duty to get into action and 
get in quick. It has become a prdverb in the West that the Lord 
is on the side of the fellow that gets in the hrst shot. 

These rules applicable to self-defense are applicable also to the law 
of necessity. Upon thk appearance of da^er under all of the facts 
and circumstances of the case to a reasonable mind so situated, 
the defendant is entitled to act to prevent the invasion of his rights. 
This under the rule of self-defense. Upon the appearance to a 
reasonable mind under all the facts and circumstances surrounding 
him, of a danger imminent and irreparable, such person is Justified 
in invading another's right, provided the act done in so invading 
the right of another is not out of Just proportion to the peril 
sought to be avoided. It is not necessary to sit supinely by until 
the damage has been suffered. Such is the law under the rule of 
necessity. 

We have the right to show, insofar as this defendant is concerned, 
what were his circumstances at that time; what was the condition 
of his mind ; what was the condition of the community that he lived 
in; what the threats were that were being made by a large body 
of men organized for a definite purpose; what that purpose was 
and what was the character of the organization and of the men 
composing it. If the defendant had the right either under the law 
of self-defense or the law of necessity to protect himself by taking 
the life of his assailant or one Who compassed his destruction, cer- 
tainly he had the right to anything less than kill him. If one 
person had that right, then all similarly situated had it. If any 
had it, then unity of action was Justified even though those who 
acted with the defendant were not themselves actually Involved In 
the danger threatening the defendant. If it were an effort to take 
the life of one man only, and if the defendant in this case were the 
only man in the entire Warren District that was in danger that 
day and his life was being sought by a large body of men, his 
neighbors and friends, all of his neighbors and friends, all law 
abiding, all the well disposed people in that community could and 
should have rallied to his assistance and averted the danger by the 
use of the necessary force. 

At this point I think it may be well to bring to the attention of 
the Court a matter that is not without its weight in determining 
and correctly estimating the action of the defendant and his asso- 
ciates in the deportation. It will appear from the evidence that the 
united action of these people, who for the purpose of description 
we shall continue to call the deporters, on the 12th day of July, 
1917, was under the leadership of the Sheriff of Cochise County, 
Captain Harry C. Wheeler. He led the movement. He called to 
his aid hundreds of duly appointed deputies and even a larger 
number of those who, although they had not been appointed deputies 
at that time, were capable of acting with him and who in fact during 
the deportation did act with him. The Sheriff of the county was 
charged with the duty of protecting the lives and the property 
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of the people in the community and of seeing that peace was pre- 
served and the laws faithfully executed. The evidence will show 
that Captain Wheeler belleyed, as those acting with him believed, 
that a disastrous riot was imminent. He and Ills associates be- 
lieved, and reasonably believed, under all the facts and circum- 
stances then within his and their knowledge, that a large number 
of people had gathered for the purpose of bringing about a condi- 
tion under which the private ownership of property would cease 
and the government of the United States be left without an article 
of prime necessity in the great struggle in which it was then 
involved. The Sheriff knew that a large number of people, strangers 
to the community, had come in for the purpose of carrying out 
the avowed program of the organization of which they were mem- 
bers or with which they were in sympathy, that is of destroying 
or so greatly interfering with the industries of the community as 
to make it impossible for those who owned the mines to operate 
them, at the same time making ft impossible for the government 
to get the copper that it needed for the prosecution of the war. 
In the light of the facts known to him, honestly believing, as he 
had cause reasonably to believe, that such were the purposes of 
the organization and those who composed it and those who sym- 
pathized and acted with it, he formed a plan subsequently carried 
out by him with the assistance of this defendant and those acting 
with the Sheriff on the 12th day of July, 1917, of seizing all such 
persons so threatening the peace and security of the community, 
and the welfare of the government itself, and having them in his 
possession by virtue of that seizure and having no jails or other 
places of imprisonment wherein he might put them, to remove the 
persons so seized beyond the district and to a point at which no 
harm could be done by them to the district. Its inhabitants or their 
property. The evidence will show that it was a part of the estab- 
lished tactics of the I, W. W. organization in their efforts to force 
their will upon the community, or to interfere with the government 
in the prosecution of the war, to have so many of their members 
and sympathizers arrested that the jails could not hold them; that 
they would, therefore, have to be turned loose on that account. 
Assuming now, for the sake of the argument, and the evidence will 
show it to be the fact, that the Sheriff of this county and his 
associates then knew that such a thing had been done in another 
American city, in a riot of exactly the same kind and under similar 
conditions, and there were no troops then in the service of the 
state, all having been taken over by the Federal Government for 
the prosecution of the war; and assuming as a matter of fact that 
an appeal for Federal troops had failed because there were no 
troops to send for that purpose, the army being either engaged in 
watching the southern border or in course of preparation for the 
expedition to France; assuming, as the evidence will show, that all 
appeals for military help had failed; that there was no place to 
imprison so large a body of men as must necessarily be seized; 
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that there was no organization by which so large a body could 
be safely guarded and held; and assuming, as the evidence will 
show, that it was necessary to the peace and safety of the lives 
and the property of the peopile of the Warren District and the 
continued activities of the government, that the large body of men 
creating the conditioil of terror, seized by the Sheriff should be 
held; assuming, as I have stated, these things, — and the evidence 
will substantiate the assumption — ^we assert that there was nothing 
to be done but for the people of the district, acting under the 
leadership of the Sheriff, or other chosen leader, and in this instance 
no better choice could have been made, to seize the men threat- 
ening their peace and deport them instead of killing or being killed 
in the impending riot. It would seem to us that from the state- 
ment of the conditions, of what was done, of the reasons for which 
it was done, there is a full justification for the action of July 12, 
1917. The Sheriff as the leader of the citizens of the county took 
the men so seized to a place where they could be held in safety 
to themselves and to the community until order could be restored 
and the ordinary processes of government and of life be resumed 
in the community. 

Under the statutes of Arizona defining kidnaping, there is no 
distinction between the removal of a man beyond the limits of the 
state and to another place within the state or even within the same 
county; therefore, there is no force in the suggestion that is made 
that they should have been turned over to the soldiers at Naco 
or at Douglas instead of at Columbus. Captain Wheeler, as leader 
of the citizens’ movement and those with whom he acted, were 
Justified in removing the men to Columbus, New Mexico, provided, 
under the law of necessity, as it has heretofore been defined, the 
Warren District was threatened with imminent and Irreparable 
injury to life and property, when they appeared to be in danger of 
destruction, and when in the reasonable judgment of Captain 
Wheeler and his associates, honestly exercised, no other or better 
way presented itself of preserving the lives and property of the 
Warren District and restoring peace and order to that sorely tried 
community, such action under the circumstances stated would not 
only be justified by law, but in my judgment would be worthy 
of approbation. If as a matter cf fact the riot were on, any means 
necessary — ^It does not matter what, provided it were not in excess 
of what was reasonably necessary to stop it — could have been re- 
sorted to. If, as a matter of fact, prior to reaching that desperate 
state the Sheriff and those acting with him wisely determined 
that it should not reach that state, but that they would make it 
impossible for those threatening riot to carry out their purpose; if 
Instead of waiting until the armed conflict came, when it would 
be necessary for the Sheriff and his deputies and those called to 
their assistance to shoot or be shot down, the Sheriff and those 
acting with him knew that such timely action would prevent blood- 
shed, then in that event it became their duty to act in time and 
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prevent the loss of life. Under such circumstances it was the duty 
Of the Sheriff, as such, to prevent the riot, to avert the loss of life 
and the destruction of property and if he acted as Sheriff under 
these circumstances he, and he alone, could be responsible, not the 
men who acted under him. Captain Whdeler's first duty as Sheriff 
was to preserve the peace, to maintain order, to protect the lives 
and property of the people of the district and such was the duty 
of all that acted under him as deputies. If he acted not as Sheriff 
but as the chosen leader of the people, acting under the law of 
necessity to save themselves and their property from threatened 
destruction, it was as much his duty and the duty of all who acted 
with him to take the necessary steps to bring about peace in the 
community and to maintain it, to make life safe and property 
secure. 

The first of all maxims of the law is: ‘‘Regard for the people's 
welfare, is the highest law." At page 1 of Broom's Legal Maxims 
we find it stated; 

‘‘This phrase is based upon the implied assent of every member 
of society, that his own individual welfare shall, in cases of neces- 
sity, yield to that of the community; and that his property, liberty, 
and life shall, under certain circumstances, be placed in Jeopardy 
or even sacrificed for the public good." 

There is, of course, a higher degree of sanctity to life than to 
property. It is all the more important that life be saved than 
that property be saved under similar conditions. As between life 
and property, life must be saved. But in law there is only a 
difference in degree, not a difference in right. A man in his own 
home has a right to save that home and his property from the 
unlawful aggression of another just as he has a right to save his 
life. In the same article of our constitution protection is guaran- 
teed to life, liberty and property. This guaranty has come down 
to us from the same great document from which all such rights 
have sprung. It was so declared in the Great Charter. The rights 
existed before the charter, they were only recognized and declared 
by it. We shall all agree that under ordinary conditions a man 
should not go as far as to save his property as his life, that in 
defense of property only he should stand more from the aggressor 
before appealing to his natural right, than when life is threatened; 
but, as stated before, this is only a question of degree and under 
the law he is justified in defending himself or his property even 
though such defense may result in death to another. In this case 
the rights are so intermingled that we shall not make any effort to 
distinguish one from the other. The right existed in this defend- 
ant, it existed in all of his neighbors and all persons so situated 
and the aggregate of their rights made the right of the community 
to protection under the law of self-defense or under the rule of 
necessity. 

In 1 Wharton's Criminal Law, 167, §126: "Necessity is a defense 
when it is shown that the act charged was done to avoid an evil 
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both serious and irreparable; that there was no other adequate 
means of escape; and that the remedy was not disproportioned to 
the evil." 

I want to call the attention of the Court to the case of Hale vs. 
Lawrence, 21, 714: This is a long case growing out of the great 
New York fire of 1835, in which suits were brought on account of 
the destrutcion of large amounts of property in the fire to save the 
city. 

"The right to take or destroy private property, by an individual 
In self-defense, or for the protection of life, liberty, or property, 
(if it can be esteemed a legal right at all) does not appertain to 
sovereignty, but to individuals considered as individuals; it is a 
natural right, of which government cannot deprive the citizen, and 
founded upon necessity and not expediency. It may be exercised by 
a single Individual for his own personal safety or security, or for 
the preservation of his own property, or by a community of indi- 
viduals in defense of their common safety, or in the protection of 
their common rights. A few instances will sufiice to illustrate this 
right. A man may justify taking the life of his adversary where 
it is necessary to save his own, or destroying his neighbor's prop- 
erty, in some cases, for the preservation of his own. So the people 
of a neighborhood may justify a trespass on another's grounds to 
destroy noxious animals; and in a densely populated town, all may 
unite in destroying a building to stop a conflagration which 
threatens de.structlon to the rest." 

Aniericav Print Works v, Lawrence, 21 N. J. L. 257, is another 
case growing out of the same fire in New York, although tried in 
New Jersey, After the New York courts had refused relief, service 
was had on the defendants in New Jersey in suits brought there. 

The Court says: "The right to destroy property to prevent the 
spread of a conflagration appertains to individuals, not to the State. 
It has no necessary connection with, or dependence upon the sov- 
ereign power. It is a natural right existing independently of civil 
government. 

It is both anterior and superior to the rights derived from the 
social compact. It springs not from any right of property claimed 
or exercised by the agent of destruction in the property destroyed, 
but from the law of necessity. The principle as it is usually found 
stated in the books is, that *if a house in a street be on fire, the 
adjoining houses may be pulled down to save the city.' But this 
is obviously intended as an example of the principle, rather than 
as a precise definition of its limits. The principle applies as well 
to personal as to real estate; to goods as to houses; to life as to 
property — in solitude as in a crowded city; in a state of nature as 
in civil society. It is referred by moralists and by jurists to the 
same great principle, which Justifies the exclusive appropriation of 
a plank in a shipwreck, though the life of another be sacrificed; 
with the throwing overboard of goods in a tempest for the safety 
of the vessel ; with the taking of food to satisfy the instant demands 
of hunger; with trespassing upon the land of another to escape 
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death from an enemy.” See 2 Hare’s Const. Law, 916, 917; 

Rogers v. State, 127 Pac. Rep. 358, and a number of others referred 
to by the Court in the subsequent opinion. 

I next invite the attention of the Court to some criminal cases 
in which the rule of necessity has been established by the courts. 
First in importance is the case of The Commonwealth v. Blodgett, 
12 Metcalf, (53 Mass.) 56. This case is of controlling importance 
because it is most strikingly analogous in facts to the case at bar, 
being a prosecution for kidnapping, in which the defense relied upon 
by those charged with the crime, was that they acted under neces- 
sity. 

Another instructive Federal Court case is that of V. <«. v. Borden, 
1 Sprague. In this case necessity was held to have justified a mutiny 
at sea. 

In the Republic v. McCarty, 2 Dali. 86, it was held: That the 
compulsory attendance of a man on a treasonable expedition in 
order to save his own life justified him under the law of necessity. 

In the case of The Oertrude. 3 Story 68. it was held that foreign 
goods brought into the United States under the necessity created 
by a storm at sea were not so entered as to make the person intro- 
ducing them liable to the criminal laws of the United States against 
the unlawful introducing of such goods without a permit from the 
collector. 

In the William Ray, (1 Payne), No. 17, 694, it was held that "A 
vessel wJiich during the existence of our embargo laws departed 
from one port in the United States on a voyage to another it was 
obliged by irresistible necessity to put into a foreign port and sell 
her cargo, was not guilty of a violation of those laws.” 

We call the Court’s attention to the case of The Commonwealth 
V. Knox, 6 Mass. 76, in which a mail carrier blowing his horn on a 
Sabbath day is held not to have violated the law because of the fact 
it was a matter of necessity. 

The Coukt: That was a grave offense in those days. 

Mr. Burges: Very grave and argued with great seriousness in 
that case. 

And in Murray r. The Commomrcalth, 24 Pac. State 270, the 
keeper of a lock on a canal was held not to be guilty of violating 
the laws regulating work on the Sabbath because it was by way of 
necessity that the work be done. 

Now, if your Honor please, after the discussion of the questions 
which I think must control the evidence to be introduced and the 
instructions to be given to the jury; a discussion of the principles 
which we think control in the trial of this case and the application 
of which are necessary to a right decision thereof, we come back 
to the actual question before the court at this time. That is. as to 
the right to make the opening statement of the case to the jury as 
has been oulined to your Honor by Mr. Curley. Of course, the 
right to make the statement is clear, if the right to introduce the 
evidence subsequently is either conceded or established. If Mr. 
Wootton at the time of the deportation was acting in the reasonable 
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belief, in good faith entertained, that it was necessary to protect 
the life of himself and his family, or the lives of those with whom 
Wootton acted, that Fred Brown should be deported from Bisbee 
on that day, we are entitled to offer the evidence to show the facts, 
circumstances and cohdltlons then existing creating the necessity. 
We are Just as much entitled to offer evidence showing the necessity 
under the rule of self-defense, or the rule of necessity for deporting 
Brown as we would be entitled to introduce the evidence to Justify 
his killing, had he been killed instead of deported. If, as a matter 
of fact and of law under all of the facts and circumstances then 
existing Wootton, or those acting with him, would have been Justi- 
fied in taking the life of Fred Brown to save his or their own or 
the lives of those dependent upon them for protection, then this 
defendant and his associates would be clearly Justified In imprison- 
ing Brown or removing him from the district for the time being. 
If it be admitted that Wootton had the right of self-defense, it must 
be conceded that he had the right to do anything less than taking 
Brown's life. Just as much as he would have had the right to take 
his life. If facts and circumstances can be shown to exist which 
would require the submission to the Jury of the question as to 
whether Wootton would have been Justified under all of the facts 
and circumstances existing on the 12th day of July, 1917, in killing 
Brown, then the same facts and circumstances would Justify the 
submission to the Jury of the question as to whether Wootton was 
not legally Justified in doing less than killing Brown. If Wootton's 
right of self-defense existed and existed to the extent of taking 
Brown's life, the greater Includes the lesser and the right of self- 
defense must have existed to the extent of doing anything less than 
taking Brown's life. The existence of the right of self-defense as 
I have heretofore stated would not depend upon the actual existence 
of danger to Wootton or his associates or those dependent on them, 
but on the apparent existence. The existence of that right being 
dependent on the fact or the apparent fact, the evidence which 
would establish the fact or the apparent fact, must be submitted 
to the Jury. To refuse to permit the Introduction of the evidence 
showing the necessity for action on the part of Wootton or his 
associates, is to pre-Judge the case and to hold that the right of 
self-defense does not exist, or the right to act under the rule of 
necessity does not exist. It would be for the Court to assume the 
functions of the Jury. If the Jury is to exercise its functions, the 
evidence upon which they must act must be submitted to them. 
If the evidence must be submitted the preliminary statement of 
what that evidence will be may be made as a matter of right. 

If on the morning of the 12th day of July, 1917, or immediately 
prior thereto, Fred W. Brown was or had been engaged in an effort 
to take the life of Wootton or those associated with, or dependent 
upon them and had threatened so to do, and was then in such posi- 
tion as to Justify a reasonable man in the belief that he, Brown, 
was going to carry out that threat, there can be no question but 
what Wootton would have the right to prove such facts. It is 
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equally clear that we should not only have the right to prove what 
Brown was doing, but if he was acting with others and that had 
been proven, then we would have the right to prove what they were 
doing — ^what all were doing. If Brown was acting in conjunction 
with thousands of others, who had banded themselves together for 
the purpose of doing things that greatly endangered Wootton*s life 
and the lives of those dependent upon him and his property and 
that such persons so acting in conjunction with Brown and in the 
furtherance of a common end, were then acting so as to make 
reasonably apparent to a reasonable man their purposes and inten- 
tions, we should be entitled to introduce the testimony establishing 
these facts. Wootton would not be confined to the proof that they 
were seeking to take his life, but could offer evidence of their pur- 
pose to take the life of any person dependent upon him and whom 
it was his legal duty to protect, or who was in morals or law 
entitled to his protection. Even if such conspirators did not pro- 
pose to take his life, but were banded together to destroy his prop- 
erty, or property that he had the legal or moral right to protect, 
we should have the right to establish that fact. We should undoubt- 
edly have the right to establish the purpose for which the 
conspirators were bound together; the things they sought to attain; 
the means they were using or endeavoring to use to carry out 
their purpose, and what efforts they had made to accomplish their 
ends. Each and all of these things we say the evidence we shall 
offer will establish. We have the right to establish these facts, 
whether any part of them has been brought out by the State in its 
case or not. We are not confined in our defense by any limits the 
State may fix in the introduction of its case. 

If on the morning of the 12th of July, 1917, Mr. Wootton, being 
a citizen of the City of Blsbee in the lawful pursuit of the ordinary 
affairs of life, was made aware that an organization had been 
formed by a large number of persons to bring about the destruction 
of his business and of his property and the business and property 
of large numbers of his neighbors and fellow citizens and that the 
accomplishment of that purpose would probably result in the 
destruction of the lives of many, or, if as a reasonable man, he was 
Justified in believing and did honestly so believe from the facts and 
circumstances then existing, that such organization had been formed 
for the purposes heretofore stated and that those composing that 
organization were then about to act and that under the facts and 
circumstances it was Impossible to arrest and carry before the 
courts in the manner prescribed by the statutes each and all the 
persons so participating; that there were not sufficient Jails to hold 
them; that there was no way that they could be detained under the 
law until peace could be established and order prevail and the 
ordinary process of the civil law brought into action, but that 
safety could be secured, peace established, order maintained and 
lives of the conspirators themselves saved by seizing them and 
deporting them beyond the Warren District, (whether within or 
without the State of Arizona, is a matter of no legal consequence) 
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then in that event, such a condition of necessity existed as Justified 
Wootton and his associates in acting exactly as they did act in this 
case, and in doing that thing which the State now charges — the 
kidnaping of Fred W. Brown. If Wootton had the lawful right, 
acting in conjunction with his neighbors and fellow citizens, because 
he honestly believed on evidence that justified a reasonable man in 
believing that those men against whom he acted, including the 
complainant Brown, had a fixed and determined purpose to take 
his life or to destroy his property or to do that which would bo 
an irreparable injury to the community in which he lived in vio- 
lence and in blood — then he and those acting with him had the right 
to seize and to hold such conspirators so their purpose of wrong and 
violence could not be done. If they had the lawful right to take them 
and to hold them in the Warren Ball Park, they had the equal right 
to take them and hold them without the State of Arizona, provided, 
in their judgment, honestly exercised, they believed nothing short 
of taking them without the state would result in saving the people 
and property in the Warren District. We assert that the evidence 
will show that it was a part of the policy of the organization with 
which Brown was acting at the time of the deportation to bring 
about the arrest of their members in such large numbers that they 
could not be confined in any available jail at or in the immediate 
neighborhood of the scene of their wrong-doing, and that this fact 
was known to those who were in charge of the deportation and 
under whom and with whom Wootton acted. 

We assert the evidence will show that it was impossible to have 
held them in safety within, or in proximity to, the Warren District. 
We assert that the evidence will show that nothing but the seizure 
and removal of the deportees beyond the Warren District would 
have prevented violence and bloodshed and that such was honestly 
believed to be the fact by Wootton and his associates on evidence 
that justified them as reasonable men in so believing. The exer- 
cise of this right by Wootton and his associates was in no way 
dependent upon the official character of the leader of the move- 
ment. Captain Wheeler, then the Sheriff of Cochise County. Their 
right was an inalienable right existing in them as men and not 
by virtue of any official character. If the facts existed, or ap- 
peared to exist, as we avow our evidence will establish, then Mr. 
Wootton and those acting with him would have been legally and 
morally justified in saving themselves and those dependent upon 
them, and their property by shooting down the men who were 
endeavoring or proposed to destroy their lives and their property, 
provided they could not have saved their lives and their property 
by doing less. If they could have saved their lives and their prop- 
erty by less drastic action, than taking life, it was their legal and 
moral duty to do so. Their rights and their duty may not be 
determined in the light of what we now know, or what may now 
appear to us to be true. The facts and circumstances as they saw 
them and honestly and reasonably believed them to exist on the 
12th day of July, 1917, must control. We have the right, under the 
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authorities that we have cited and under many more that could 
have been cited, to prove all of the facts and circumstances as they 
then existed or appeared to exist. We assert the right to show 
that a large number of men, probably about eighteen hundred, acted 
on those facts and circumstances as they then were, or as they 
reasonably believed them to be. We offer the evidence of the char- 
acter of the organization; facts essential to the right decision of 
the case, as without them the proper value cannot be given to their 
threats. Without the knowledge of the character of the organiza- 
tion and the men composing it, the danger that lay in the threats 
they were making cannot be determined. The hiss of a chicken 
snake frightens no one; the rattle of a rattlesnake means danger 
imminent and overwhelming. Therefore, we must be permitted to 
show the character of the organization and the men making the 
threats. This is quite as Important as to show the threats that 
were made. We must be permitted to show the power for carrying 
these threats out; the number of men banded together to carry 
them out, all the conditions; the situation geographically and other- 
wise in which the people on both sides were placed; the industries 
which the one side was assailing and the other side defending; 
the character of the means, such as dynamite, to be used in making 
the assault on the lives and property of the district and the effect 
of explosions in the shafts of the mines; the danger to the people 
and their homes, to the isolated families, the men of which were 
forced to work to earn a living. All these things enter into the 
case. Without them no picture can be put before the Jury of the 
conditions under which the defendant and his associates acted on 
the 12th day of July, 1917; conditions reasonably calculated to 
influence ordinary minds, conditions reasonably calculated to dictate 
and direct human conduct. All of these things are admissible in 
evidence for the purpose of showing whether or not on the morning 
of the 12th day of July, 1917, either one of the following conditions 
existed in the Warren District: 

First, a condition under which the defendant, H. E. Wootton, 
found himself in reasonable fear of his life or the lives of those 
dependent upon him; or for the security of the property of which 
he was lawfully possessed and which he had a right to defend, an 
effort having then been made, or being then making, by Fred W. 
Brown and his associates, or any of them, to carry out the purpose 
of injury to the life or property of Wootton, thereby Justifying an 
action under the right of self-defense. 

Second, a condition in which, although no overt act at that time 
had been directed towards Wootton or those dependent upon him, 
or those whom he had a legal and moral right to defend such a state 
of affairs existed in the Warren District, brought about by Brown 
and his associates, or such an apparent condition existed brought 
about by Brown and his associates, or apparently brought about 
by Brown and his associates, as a result of which Wootton and 
those acting with him reasonably believed the lives of the people or 
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the security of the property of the district was in such imminent 
danger of a great and irreparable injury, for the prevention of 
which no adequate means were found in the law as to Justify them 
In acting under the rule of necessity, as we confidently assert they 
did act. 

I have not laid stress in this argument upon the fact that the 
United States was then at war; that, our evidence will show that 
the object of the conspirators — or deportees, if you please, was the 
embarrassment of the government in the exercising of its functions 
and the discharge of the obligations it had taken upon Itself in 
entering the war. All of that, we respectfully submit. Is entitled 
to great weight. If it should be said that we were not specially 
charged with the duty of preserving the government of the United 
States and protecting it from harm, we reply, that it is a matter 
of common knowledge that in the time of war the minds of men 
are not in normal condition. Men do things in the carrying out 
of a revolutionary program that they would not think of doing to 
the accomplishment of private ends. Men otherwise law abiding, 
quiet, and peaceable, men who avoid strife and turmoil, when their 
country is in danger, do things and rightly do things that under 
ordinary conditions they would shrink from doing. 

A great senator of the United States (Ben Hill of Georgia) once 
said: 

*'Who saves his country, saves all things, and all things saved 
will bless him. Who lets his country die lets all things die and 
all things dying curse him." 

The Supreme Court of California has well said; 

"Every State, and every community, has a right to adopt the 
means necessary to its own protection, and what those means are, 
the society must Judge. The law of self-protection is as applicable 
to communities as to individuals. Communities are but corpora- 
tions, or artificial beings, capable of united action through proper 
organs. Every member of society forms a part of this artificial 
being, and the State, therefore,, has the greatest interest in pre- 
serving the lives of its people. The security, power, and greatness, 
of a State, depend upon the number and character of its popula- 
tion. The State, and each member of the body politic, have a 
reciprocal Interest in the welfare of each other, and owe certain 
mutual duties and obligations to each." (People v, Butler, 8 Calif. 
442 .) 

Counsel for the defense feel assured that a fair consideration of 
all the evidence in the case, the true measure and comprehension 
of all the facts and circumstances existing at the time of this most 
Important act in the life of this State, as well as of this defendant, 
will show that he acted with wisdom and with courage in full 
recognition of his duty to himself and his country. We respectfully 
Insist that we are entitled to introduce the evidence which will 
establish the fact that such were his motives and such was his 
conduct. 
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March 15. 

Mr. French argued at length, citing numerous decisions of State 
Supreme Courts, that as the act of the defendant for which he was 
Indicted was wholly Illegal, the defense of necessity was entirely 
foreign to the issue. One who arrests another, even with authority, 
must at once deliver the offender to the officers of the law. And a 
person who assists an officer is not excused if the officer's act was 
Illegal. 

Mr. Worsley argued at length that the law of self defense and 
necessity were not applicable here. 

If that arrest were legally made for the purpose only of pro- 
tecting that community, it became illegal the moment he refused 
to give those men their day in court and violated that constitu- 
tional provision. 

The Coubt: Supposing instead of I. W. W.'s, the community 
at Bisbee had waked up some morning and found several thousand 
German soldiers among them disguised as civilians. What legal 
action could they have taken? 

Mr. French: They could have called on the governor of the state. 
They could have called on the state department. There were sol- 
diers at Naco, almost within sight of Bisbee, was a camp of soldiers. 
The courts of this land were open. They were functioning at the 
time, the civil courts, the criminal courts of this county were all 
open to them. There were processes of law that should have been 
used. 

The Court: The sheriff was there, and as they offered to prove, 
he did in this case, he called for troops and could not get them, 
could he not then have impounded the enemy forces that he found 
within his bailiwick? These so-called German soldiers might turn 
out to be innocent citizens. 

Mr. French: The governor, if his attention was called to it and 
he thought that there was anything in it, that it wasn’t the vagaries 
of a diseased or imaginary mind, would have declared martial law. 

The Court: Yes, but suppose he didn’t. The governor says, *T 
am too busy looking after my political welfare to bother about an 
Invasion of Germans, or anything of that kind.” 

Mr. French: He could have gone out and got troops and met the 
Germans — not gotten rid of his own citizens. 

The Court: Bear in mind, Mr. French, that the offer of proof 
is to show that practically the I. W. W.’s were German soldiers, 
maintained for the purpose of assisting Germany. 

Judge Pattee: The evidence on the part of the State tends to 
show that on July 12th, 1917, a large number of persons variously 
estimated from 1100 to 1200 were forcibly seized at and in the 
vicinity of Bisbee, marched or conveyed to a ball park at Warren, 
and there loaded into freight cars and transported into the state 
of New Mexico. The evidence tends to make a clear case of an 
unauthorized and unlawful Invasion of the rights of the persons 
thus transported and a plain violation of the section of the Penal 
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Code of the state of Arizona under which the information in this 
case is framed. 

The information charges the defendant, Wootton, with having 
kidnaped one Fred W. Brown. The evidence tends to show that 
Wootton was one of a Ihrge number who carried out what has been 
referred to as *'The Deportation/* and that Brown was one of a 
large number deported. The evidence introduced on behalf of the 
state may or may not be contradicted, but unless the matters 
testified to by the witnesses for the state are denied, some excuse 
or Justification for the acts of the defendant and those with him is 
necessary to constitute a defense. To what extent or in what 
measure the burden is upon the defendant to excuse or Justify the 
act complained of will not now be considered. But it at least 
devolves upon him to produce evidence which will raise a reasonable 
doubt in the minds of the Jurors tending to prove some Justification 
or excuse. This Justification or excuse, if it amount to such, is 
found in a statement made by counsel for the defendant as to the 
matters proposed to be proved and to support which evidence is 
proposed to be offered. The nature of the statements will be con- 
sidered later in this opinion. 

Ordinarily the sufficiency of evidence to constitute a defense is 
considered after the evidence is offered and received. In this case, 
however, the somewhat unusual course has been pursued of stating 
what is proposed to be proven in advance and submitting to the 
Court the question whether evidence of such matters may be ad- 
mitted. This course, however, was invited by counsel for both 
parties in order to determine in advance of the offer of evidence 
and in advance even of a statement by counsel to the jury whether 
or not the matters stated amount in law to an excuse or justifica- 
tion, and whether or not evidence tending to prove the matters 
stated can be admitted. As a rule, the Court should proceed with 
great caution in passing upon disputed questions of law upon a 
mere opening statement of counsel, and with still more caution 
when the immediate question is the extent to which such opening 
statement may be made and the grounds it may cover. But in this 
case, in view of the fullness of statement and the extent of argu- 
ment, the Court is perhaps as well able to pass upon such matters 
as it would be had the evidence been admitted and the question of 
law then presented. In such circumstances, however, it is obvi- 
ously the duty of the Court to permit the opening statement of 
counsel and to allow the introduction of the evidence sought to be 
admitted, unless it is clear that the facts stated cannot constitute 
a defense or unless the matters respecting which evidence is sought 
to be introduced, with all reasonable inferences to be drawn there- 
from, cannot amount to an excuse or justification of the act which 
Is made the basis of the information. 

The position of the state is that the matters stated cannot in any 
view of the law constitute any defense and do not amount to 
defensive matter, and that all evidence with respect to such matters 
should be excluded. Such a position necessarily concedes for the 
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sake of the argument the truth of the matters stated, and thus is 
presented the question of law brought about by the contention of 
the state that such matters can in no view and under no circum- 
stances be shown in evidence for the reason that if fully proven 
they could not be considered by the Jury and could not constitute 
any defense to the charge made in the information. 

Xt is contended by the defendant that the matters stated, if 
proven, furnish an excuse or justification ' for the act of the de* 
fendant, and those shown to be acting with him, for the reasons: 
First, that the act was done in the necessary self-defense of the 
defendant and of the citizens of the Warren District, and; Second, 
that such acts were necessary by reason of a threatened and over- 
whelming calamity about to be inflicted upon the citizens of the 
Warren District, or, at least, that the circumstances were such as to 
give reasonable ground for belief that this was the situation, and 
that, therefore, what has been termed in argument the law of 
necessity applies. 

The general rules of law governing the questions presented by 
the defendant will be considered, and first the law with respect to 
the right of self-defense. Some of the arguments advanced respect- 
ing the law on that subject are mere truisms that must be con- 
ceded by everyone. As argued by counsel for the defendant, if one 
man may defend himself against the attack of another, two may 
do so, and if two may do so, any number may do so. There is no 
place in the law where mere numbers, either of the assailed or 
assailants, either those claiming the right of self-defense or those 
against whom it is claimed, at all affects the legal question or the 
assertion of the legal right of self-defense. Any number of men 
finding themselves in a position where the right of self-defense 
arises may assert it, and if it extend to an entire community, or to 
all the persons constituting that community, then the community 
in the sense of all the persons who constitute it may likewise assert 
the right. But regardless of the numbers the rules of law regulat- 
ing the right are the same. The right is no greater in the case 
of a community in the sense above mentioned than it would be in 
the case of an individual. The law recognizes no difference in the 
right of an individual to assert this defense and that of two or 
more persons, no matter how numerous. The rules by which such 
matters are to be governed and the law with respect to the right 
to assert such a claim are not in the least affected by the number 
of those asserting it. 

The law of self-defense as applied to individuals is settled in this 
state both by statute and by judicial decision. Homicide, and, of 
course, any injury to a person less than homicide, is justifiable 
when committed in either of the following cases: 

“(1) When resisting any attempt to murder any person, or to 
commit a felony, or to do some great bodily injury upon any per- 
son; or, 

(2) When committed in defense of habitation, property, or 
person, against one who manifestly intends or endeavors, by vlo- 
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lence or surprise, to commit a felony, or against one who manifestly 
Intends and endeavors. In a violent, riotous, or tumultous manner, 
to enter the habitation of another for the purpose of offering vio* 
lence to any person therein; or, 

(8) When committeld in the lawful defense of such person, or 
of a wife or husband, parent, child, master or mistress, or servant, 
of such person, when there is reasonable ground to apprehend a 
design to commit a felony, or to do some great bodily injury, and 
imminent danger of such design being accomplished; but such per- 
son, or the person in whose behalf the defense was made, if he was 
the assailant or engaged in mortal combat, must really and in 
good faith have endeavored to decline any further struggle before 
the homicide was committed; or, 

(4) When necessarily committed in attempting, by lawful ways 
and means, to apprehend any person for any felony committed or 
in lawfully suppressing any riot or in lawfully keeping and pre- 
serving the peace.** 

And Section 181 provides: 

*'A bare fear of the commission of any of the offenses mentioned 
in subdivisions two and three of the preceding section, to prevent 
which, homicide may be lawfully committed, is not sufficient to 
Justify it. But the circumstances must be sufficient to excite the 
fears of a reasonable person, and the party killing must have acted 
under the influence of such fears alone.** 

It is well settled under these provisions of the statute that the 
law of self-defense can only be successfully Invoked in a case coming 
within the express terms of the statute. Mere threats, however 
violent, or long-continued, or mere fear, however honestly enter- 
tained, do not Justify the infliction of death or bodily injury in 
self-defense. One cannot claim the right of self-defense or Justify 
homicide or bodily injury under a claim of self-defense, because of 
mere threats against the life or person, or mere fear, though well- 
grounded and honestly entertained, of prospective or future injury 
or the taking of life, unless the danger appear to be imminent. In 
every case there must have been some act or demonstration upon 
which could be based a reasonable ground for the belief that at the 
time of the killing or infliction of other injury the one asserting 
self-defense was in imminent danger, and that it was necessary for 
him to kill or otherwise injure to save himself from death or great 
bodily harm. The extent or sufficiency of such hostile act or dem- 
onstration may depend on circumstances, and violent threats com- 
municated to the party asserting the claim of self-defense may 
Justify action upon a lesser showing of hostility than in a case 
where no such threats had been made. But the rule is universal 
that there must be some hostile demonstration. The difference is 
only as to the extent of such demonstration which is necessary to 
warrant the party in acting in self-defense, and that depends upon 
the clrcumstanoes in each particular case. Authorities differ re- 
specting the basis upon which the conduct of the one claiming 
sblf-defense is to be Judged; some holding that the situation is to 
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be viewed from the 8tandiK>int of the defendant, as it appeared to 
him at the time, and others that the matters are to be looked at 
from the standpoint of what would appear to a reasonable man 
under the circumstances to be the situation and the imminence of 
the threatened danger. Upon that point our statute settles the rule 
in favor of the latter position. But aside from that, it is settled bj 
Section 181 of the Penal Code that mere fear, without an overt act 
or demonstration, cannot be made the basis of a claim of self- 
defense. The authorities upon these matteiis will be found collated 
in 21 Cyc., 814, 817 and 819. To Justify, therefore, the claim of 
self-defense, the facts must bring the case within the rulb as above 
stated, and Brown, the person charged with having been deported, 
must be shown to have been sufficiently an aggressor to bring the 
situation within such rules. Unless, therefore, there can be shown 
a situation in which not only threats of violence and fear of violence 
existed, but such hostile acts or demonstration as warrant the 
application of the rule of self-defense, that claim cannot be sus- 
tained. And unless Brown, either himself committed such hostile 
acts or made such hostile demonstration, or participated with 
others therein, the element of self-defense is wanting and cannot 
be asserted as a defense to the act complained of. 

The other rule invoked by the defendant is what is termed the 
law of necessity, and it has been said that the law of necessity is 
that law that Justifies by virtue of necessity the invasion of an- 
other's right. Much that has been said in argument has had ref- 
erence to both self-defense and the so-called law of necessity. The 
argument of counsel for both parties respecting both these proposi- 
tions has to a great extent overlapped. But the two are entirely 
distinct. The one is defensive; the other necessarily offensive. 
The distinction has thus been stated by a distinguished writer: 

"The distinction between necessity and self-defense consists 
principally in the fact that while self-defense excuses the repulse 
of a wrong, necessity Justifies the invasion of a right. It is there- 
fore essential to self-defense that it should be a defense against a 
present unlawful attack, while necessity may be maintained though 
destroying conditions that are lawful. Necessity is a defense when 
it is shown that the act charged was done to avoid an evil both 
serious and irreparable; that there was no other adequate means 
of escape; and that the remedy was not disproportionate to the 
evil." Wharton, Criminal Law, Sections 126, 128. Amer. Print 
Works V. Lawrence, 21 N. J. L. 248-257. 

The application of this doctrine has frequently been considered in 
cases similar to that Just cited involving the right to destroy prop- 
erty to prevent the spread of conflagration, and in such cases the 
rule seems to be settled that whenever it is necessary, or reasonably 
appears to be necessary, that property be destroyed to prevent the 
spread of fire the right of destruction arising from necessity exempts 
those committing the destruction from the liabilities that would 
ordinarily obtain in the case of the invasion of one's property 
rights by another. (Hale v, Lawrence, 21 N. J. L. 714; American 
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Print Works v, Lawrence, 23 N. J. L. 590; Keller v. City of 
Corpus Christi, 50 Tex. 614; Conwell v, Emrie, 2 Ind. 265; Field 
V, City of Des Moines, 39 la. 575; Mayor, etc. v. Lord, 17 Wend. 
285; Mayor, etc. v. Lord, 18 Wend. 126.) The same rule has been 
applied where seamen, in order to avoid the perils of the sea on 
account of the unseaworthiness of the vessel, or to relieve them- 
selves of conditions of intolerable hardship, were guilty of conduct 
which otherwise would have constituted mutiny, punishable by 
laws relating to that offense. fU. 8. v. Ashton, Fed. Cas. 14470; 
V. 8. V. Borden, Fed. Cas. 14625.) And the same principle with 
relation to the seizure of private property by military officers. 
(Mitchell V. Harmony, 13 How. 115.) And likewise as to the de- 
struction of property to avoid the spread of disease, (Seavey v. 
Prehle, 64 Me. 120) in which it was said: 

*'To accomplish this object persons may be seized and restrained 
of their liberty or ordered to leave the state; private houses may 
be converted into hospitals and made subject to hospital regula- 
tions; buildings may be broken open and infected articles seized 
and destroyed, and many other things done which under ordinary 
circumstances would be considered a gross outrage upon the rights 
of persons and property. This is allowed upon the same principle 
that houses are allowed to be torn down to stop a conflagration. 
8alu8 p6puli suprema lex — the safety of the people is the supreme 
law — is the governing principle in such cases.** 

**Where the public health and human life are concerned, the law 
requires the highest degree of care. It will not allow of experi- 
ments to see if a less degree of care will not answer. The keeper of 
a furious dog or a mad bull is not allowed to let them go at large 
to see whether they will bite or gore the neighbor's children. Nor 
is the dealer of nitro-glycerine allowed in the presence of his cus- 
tomers to see how hard a kick a can of it will bear without explod- 
ing. Nor is the dealer in gunpowder allowed to see how near his 
magazine may be located to a blacksmith's forge without being 
blown up. * • • The law will not tolerate such experiments. 
It demands the exercise of all possible care. In all cases of doubt 
the safest course should be pursued, remembering that it is in- 
finitely better to do too much than run ti'-^ risk of doing too little.** 
As further illustrating the rule, see Chesapeake d Ohio Ry. Co, 
V. State, 84 S. W. 586. 

The law of necessity as laid down by these authorities is based 
purely upon the natural rights of the individual. It can neither be 
granted nor taken away by statute. It cannot be vested in any 
public officer nor the exercise of the right made a part of his 
official duties. And statutes purporting to grant public officers 
such right are construed to only prescribe regulations under which 
such right may be exercised. In speaking of such a case it was 
said by the Court of Appeals of New York: 

"The legislature does not in these cases authorize the destruction 
of property. It simply regulates that inherent inalienable right 
which exists in every individual to protect his life and his prop- 
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erty from immediate destruction. This is a right which individuals 
do not surrender when they enter into the social state, and which 
cannot be taken from them. The acts of the legislature in such 
cases do not confer any right of destruction which would not exist 
Independent of it, but they aim to introduce some method into the 
exercise of the right.” Wynhamer v. People, 13 N. Y. 441. 

So also the quaint illustration in Wharton's notes that: “A per- 
son whose house is on fire may seize, without incurring the charge 
of felony, the hose of a neighbor as a means of extinguishing the 
fire. A person who is bathing and whose clothes have been stolen 
may snatch up clothing he may find on a clothes-line so as not to 
be obliged to enter into a village naked.” 1 Wharton, Criminal 
Law, 11th Ed. 169. 

And the more serious statement that: ”If the safety of a city 
require that a house should be destroyed by gunpowder, and sup- 
posing there be no time to rescue all the inmates of the house, the 
killing of one of such inmates under the circumstances would bo 
excusable.” 

Idem. 815 furnish instances of the application of the rule of nec- 
essity. 

Without attempting to follow the elaborate arguments of counsel 
and the numerous authorities to which they have referred, it seems 
clear that there exist what is known as the rule of necessity applic- 
able in some cases under circumstances of unavoidable peril, and 
when properly Invoked, furnishing an excuse to one committing 
acts which would otherwise constitute a criminal offense. This 
rule is ordinarily invoked in cases involving the destruction of 
property, but in extreme cases may extend to the deprivation of life 
or liberty. Of course, there is a higher degree of sanctity in liberty 
or life than in any mere property right. The destruction of prop- 
erty is of vastly less moment than the deprivation of liberty or the 
taking of life, but the difference is not in kind but merely in degree, 
and to warrant the deprivation of liberty or life only requires a 
higher degree of peril than would warrant the destruction of prop- 
erty. As was said in Hale v. Latorence, 21 N. J. L. 714: 

“It (referring to the law of necessity) is a natural right, not 
appertaining to sovereignty but to individuals considered as indi- 
viduals. It is a natural right of which government cannot deprive 
the citizen and founded upon necessity and not expediency. It 
may be exercised by a single individual for his own personal 
safety or security, or for the preservation of his own property, 
or by a community of individuals in defense of their common 
safety or in the protection of their common rights. It is essentially 
a private and not a public or official right. It is a right not 
susceptible of any very precise definition, for the mode and manner 
and the extent of its exercise must depend on the nature and 
degree of the necessity that calls it into action, and this cannot 
be determined until the necessity is made to appear.” 

No doubt one seeking to justify what would otherwise be an 
unlawful act on the plea of necessity has the burden of showing 
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that 8uch necessity existed, and he must show that the anticipated 
peril sought to be averted was not disproportionate to the wrong, 
and to Justify the deprivation of liberty he must show that the 
peril which called for such action was of a higher and more 
serious character than one which might Justify the destruction 
of property or the invasion of property rights. “He who relies 
on the warrant of necessity or goes beyond the boundaries which 
ordinarily separate right from wrong takes the risk upon himself 
of proving that the circumstances were such as to Justify his 
conduct.’* (Hares American Constitutional Law, Yol. 2, 912.) And 
only where the threatened peril la immediate and overwhelming, 
or so appears to a reasonable man under all the circumstances, 
and can only be averted by violence of the character involved in 
this case, can the law of necessity be invoked to Justify the use 
of such violence. 

Much reliance is placed by counsel for the state upon Ex parte 
Milligan, 4 Wallace 2, and that case was commented upon by counsel 
for both sides. 

Without attempting to quote from or to analyze the elaborate 
opinion of the court, It may be summed up by saying that the 
ruling was that In a state like Indiana which had not participated 
in the rebellion, whose courts were at all time open for the hearing 
of causes and the determination of the rights of parties, no 
extraordinary tribunal like a military commission could be ^ven 
power to try the citizen for an offense and to sentence him to 
deprivation of liberty or life. And in passing upon these ques- 
tions the energetic language of Mr. Justice Davis dwelt upon in 
argument of this case is that: “No doctrine involving more 
pernicious consequences was ever invented by the wit of man 
than that any of its (the Constitution of the United States) 
provisions can be suspended during any of the great exigencies of 
government. Such a doctrine leads directly to anarchy or des- 
potism. But the theory of necessity on which it is based is false; 
for the government within the constitution has all the power 
granted to it, which are necessary to preserve its existence, as 
has been happily proved by the result of the great effort to throw 
off its Just authority.” 

The necessity spoken of here must necessarily refer to the 
claim of necessity made in that case. And that was what? Not 
the law of necessity spoken of in the cases and text books before 
cited; not the law of necessity invoked on behalf of the defendant 
in this case; but the necessity for the creation and establishment 
of an extraordinary tribunal not provided in the Constitution or 
the laws of the United States, to supersede or act concurrently 
with the duly established courts of the land. And again: 

“Why was he not delivered to the Circuit Court of Indiana 
to be proceeded against according to law? No reason of necessity 
could be urged against it; because the courts had declared penalties 
against the offenses charged, provided for their punishment and 
directed that court to hear and determine them,” was said with 
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reference to the necessity of establishing a military tribunal 
and endowing it with power to hear and determine cases 
involving offenses which could as well have been heard before the 
duly constituted courts. No one can question the correctness of 
the decision in Ex parte Milligan. No one can properly seek to 
lessen the force of the decision nor the language used in announcing 
it. It Is clear, however, that that language only relates to the 
situation then presented, and bears only upon the questions dis- 
cussed by counsel and presented to the court for decision. As 
was said by the Supreme Court of Appeals of West Virginia in 
State V. Brown, 77 S. E. 243: 

**It was against the attempted misapplication of martial law 
to the specific state of Indiana and her citizens on the ground 
of the existence of a state of actual war in other portions of the 
Union but not extending into Indiana, that the thunderous elo- 
quence and invincible logic of Garfield, Black, McDonald and 
Mr. Justice Davis was directed.** 

Many of the decisions cited by counsel for the defendant are 
eases based upon situations growing out of declarations of martial 
law by state executives, or a modified form of martial law in 
particular portions of a state. Many of them Justify such declara- 
tion and the proceedings of military officers in detaining persons 
whose being at large might be inimical to the public welfare. 
One or two sustain the right under certain conditions to establish 
a military tribunal with authority to try and sentence those found 
guilty of public offense. Most of them, however, justify nothing 
more than temporary detention, applying in full the rule laid 
down In ex parte Milligan with respect to the power to create 
a military tribunal and the power of such a tribunal to pass upon 
the guilt or Innocence of one charged with a public offense. (Ex 
parte McDonald, 143 Fac. 947.) But these cases, while perhaps 
enlightening, do not seem to affect any question Involved in this 
case. Martial law had not been declared in the Warren District, 
nor, under the claim set up by the defendant, were he and those 
associated with him acting as military officers. Whatever power 
the Sheriff might have when properly acting as an officer of the 
law, the character of the claim made by the defendant in this 
case is such as to preclude any idea of justification or excuse on 
that ground. If, as contended and as held by the authorities 
before cited, the rule is confined to the narrow limit of protecting 
a person or a community against imminent peril, by an invasion 
of the rights of others demanded by a great and overruling neces- 
sity, such right is a natural one merely and is wholly apart from 
any constitutional or statutory authority vested in military or 
peace officers. 

It is urged with great earnestness by counsel for the state that 
an officer of the law arresting a person accused or suspected of 
crime, with or without warrant, must take the person arrested 
before a magistrate or proper tribunal, and falling to do so his 
conduct becomes wrongful and subjects the officer to both criminal 
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and civil liability. The authorities cited abundantly sustain, that 
position. One arresting an offender without a warrant must take 
him before a proper court or magistrate, and in the event , of his 
failure to do so is liable to a civil action brought by the person 
arrested or to a criminal prosecution. (Brock v. Stimson, 148 
Mass. 520; Phillips v. Fadden, 125 Mass. 198; People v. Ftcki 26 
Pac. 759; State v. Parker, 75 N. Car. 189; Johnson v, Americus^ 
46 Ga. 85.) Nor can there be any doubt as to the correctness of 
the proposition urged by the state that one arresting under process 
valid upon its face must strictly pursue the command of the pro- 
cess, and that a failure to do so or a going beyond the authority 
given by the process renders the act of the arresting officer illeg;al 
ah initio. (People v. Pick, supra.) 

One arresting lawfully without a warrant must promptly take 
the person arrested before a magistrate and cause a proper warrant 
to be issued, also his action, though originally legal, will become 
void from the beginning. (Pastor v, Regan, 30 N. Y. Sup. 657.) 
So also an arrest may not be made upon information communicated 
by telegraph from officers of another state without some more 
reliable information warranting the belief that a crime has been 
committed. (Malconison v. Scott, 23 N. W. 166; Cunningham v. 
Baker, 16 So. 68.) The statutes of this state prescribe the duties 
of officers making arrests substantially in conformity with the 
rules laid down in the authorities above cited. Thus, under Section 
843, Penal Code, relating to arrests upon a warrant properly 
issued, it is provided that if the offense charged be a felony, the 
officer making the arrest must take the defendant before the 
magistrate who issued the warrant, or in the case of his absence 
or inability to act, before the nearest or most accessible magistrate 
in the county. And under Section 844, if the offense be a mis- 
demeanor, the officer must bring the accused before a magistrate 
of the county where the arrest is made. And by Section 850 it is 
provided that an officer who executes the warrant shall take the 
defendant before the nearest or most accessible magistrate in the 
county in which the offense is triable, in cases where the warrant 
is issued by a magistrate of a county other than that in which 
the offense was committed. Section 852 provides that an arrest 
may be made by a peace officer or a private person, and Sections 
854 and 855 provide: “A peace officer may make an arrest in 
obedience to a warrant delivered to him, or may, without a warrant, 
arrest a person: (1) For a public offense committed or attempted 
in his presence. (2) When a person arrested has committed 
a felony, although not in his presence. (3) When a felony has 
been committed in fact, and he has reasonable cause for believing 
the person arrested to have committed it. (4) On a charge made, 
upon a reasonable cause, of the commission of a felony by the 
party arrested. (5) At night, when there is a reasonable cause 
to believe that he has committed a felony.*’ “A private person 
may arrest another: (1) For a public offense committed or 
attempted in his presence. (2) When the person arrested has 
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comifiitted a felony, although not in his presence. (3) When a 
felony has been in fact committed, and he has reasonable cause 
for believing the person arrested to have committed it." 

Section 867 of the Penal Code provides: "When an arrest is 
made without a warrant by a peace officer or private person, the 
.person arrested must, without unnecessary delay, be taken before 
the nearest or most accessible magistrate in the county in which 
the arrest is made, and a complaint stating the charge against 
the person must be laid down before such magistrate." 

No doubt can be entertained, therefore, that the plain duty of 
an officer or a private person making an arrest is to promptly, 
or, in the language of the statute, without unnecessary delay, 
take the person arrested before a magistrate that further pro- 
ceedings may be had against him in accordance with law. Nor 
can there be any doubt that for a failure to perform that duty 
the arresting officer or person is liable both civilly and criminally. 
Nor can there be any doubt that the forcible taking of the person 
arrested outside the limits of the state is a gross and inexcusable 
violation of the duty of the officer or person making the arrest, 
and he cannot be heard to justify such act by claiming that he 
acted as an officer or by command of an officer In making the 
arrest. The evidence so far introduced only identifies the defend- 
ant, Wootton, and a few other persons of the large number who 
associated in the taking of Brown and others to New Mexico. But 
in the facts offered to be proved by the defendant it is asserted 
that Wheeler, then Sheriff of Cochise County, was in command 
of the body of men who carried out the deportation. No claim 
is made that there was any taking of Brown or any of the persons 
deported before a magistrate. On the contrary, the evidence already 
given on behalf of the state and that proposed to be given on 
behalf of the defendant conclusively shows that so far from being 
taken -before any court, a complaint filed and a warrant pro 
cured, or any other proceedings talien, the parties seized were 
promptly carried out of the state to a point where no proceedings 
could be had against them, and there left. The result is that 
Wheeler could not legally Justify his conduct on the theory that 
he was a peace officer acting in the performance of his duty. Nor 
can the defendant justify on the ground that he was a deputy of 
Wheeler or a member of a posse comitatus summoned by Wheeler 
to assist him in the performance of an official duty. In the argu- 
ment of counsel for the defendant the responsibility of a member 
of the posse comitatus was barely touched upon, and the Question 
was really not presented. But counsel for the state in his argu- 
ment cited persuasive authority to the effect that a member of a 
posse cannot Justify his action unless the officer summoning the 
posse was in turn justified. The rule stated by such authorities 
is that an officer has no right to command another to perform 
an unlawful act. and one summoned by an officer to assist him 
acts at his peril, and regardless of his Individual good faith his 
conduct cannot be justified if the action of the officer summoning 
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him was in turn illegal. (Mitchell v. State, 12 Ark. 60.) NMther 
Wheeler nor any of those associated with him in the so-called 
deportation can Justify by virtue of official action. But this is 
the extent and limit of the rules stated in the authorities cited 
by counsel for the state on that subject. It does not in the least 
affect the application of the rule of necessity if that rule be applic- 
able. The right to act because of necessity is, as shown by the 
authorities before cited, a natural right vested only in persons as 
individuals and cannot be vested in any public officer, though 
its exercise may be subjected to statutory regulations. Neither 
Wheeler nor his deputies nor those acting at his command could 
as officers or aides to an officer act under the law of necessity. 
If they so acted they must necessarily have acted as individuals 
and as members of the community, and in so doing they could not 
avail themselves of any rights that the law gives to an officer 
nor be subject to liabilities for the violation of the duties of 
officers. Their acts were entirely beyond and outside, and must 
BO have been of any official duty, and their right to claim to be 
excused on the ground of necessity depends upon the existence 
of a situation which would warrant individuals in acting under 
that rule. 

It remains to apply these general rules of law to the facts 
sought to be proven by the defendant. The statement of the 
matters upon which evidence is intended to be offered has been 
reduced to writing and submitted to the Court. A copy is appended 
to this opinion. It is obvious that the matter set forth in the 
last paragraph of the statement is a legitimate subject of proof. 
The statute upon which the information in this case is based 
provides that: 

••Every person who forcibly steals, takes or arrests a person in 
this state and carries him into another country, state or county 
• • * is guilty of kidnaping.’’ 

To constitute the offense charged the carrying must of necessity 
be forcible, and if the person claimed to have been kidnaped 
went voluntarily or without the use of force the crime charged 
was not committed. Granting, as contended by the defendant, in 
argument upon another point, that the crime was as complete 
when the person claimed to have been kidnaped was taken to the 
Warren ball park as when he was taken into New Mexico, the 
state is necessarily held to proof of the particular offense charged, 
and that is that the party was carried from this state into the 
State of New Mexico. If, therefore, the transportation of Brown 
into New Mexico was not of the forcible character required by 
statute in order to constitute the crime, but was voluntary on 
his part, the proof of the crime fails, even though the accused 
might have been charged with kidnaping and transporting Brown 
from Bisbee to the ball park. 

As to the claimed right of self-defense, the matters stated in 
the offer of proof fall short of bringing this case within the 
ordinary rule. According to that statement, there were threats 




HARRY E. WOOTTON. 


51 


of violence, there was preparation for the commission of violence, 
there were assaults committed, though it is not asserted upon 
any of the persons involved in this case; but there was nothing 
else. Defense presupposes an attack a^d self-defense can only be 
resorted to when there is some hostile act or demonstration directed 
against the person asserting the claim. Threats are not sufficient, 
and preparation for an attack is not an attack. They may warrant 
preparation for a defense, but not the invasion of the right of 
another or the injury of another on the ground of self-defense. 
Applying then the ordinary rules governing the right of self- 
defense as laid down by our statutes and the authorities before 
cited, the facts proposed to be shown by the defendant fall short 
of laying a sufficient foundation for the assertion of such a right. 

As to the rule of necessity: It has been shown by the authorities 
before cited that there is such a rule and in a case Justifying its 
application the party acting by reason of necessity is excused from 
the consequences of what would otherwise be a criminal act. The 
cases are and must be rare and conditions exceptional in which 
such a rule may be invoked. No case exactly like the present has 
been found in which it was invoked. Nevertheless, the rule 
remains, though, as stated by the authorities, it is difficult to 
define its extent or the cases in which it may be applied. Each 
must necessarily stand upon its own facts, and as no two cases are 
exactly alike, necessarily as each arises the application must be 
made according to the nature of the situation presented. The 
unusual character of the defense and the infrequency with which 
it is claimed naturally requires caution to see that a case is 
presented Justifying the accused in invoking the rule. Naturally 
the first impression the mind entertains is that such a defense is 
rather a desperate attempt to escape the consequences of criminal 
conduct than a bona fide excuse for such conduct. But if the 
defense be asserted and evidence presented which comes within 
the rule as laid down by the authorities, it must be passed upon 
as any other defense, and it may be said in passing that in this 
case, though it may have aroused gi'eat public interest, no different 
rule obtains than in a case of less importance. It stands exactly 
in the same position and should be considered in the same manner 
as a case where one obscure citizen is charged with kidnapping 
another equally obscure, and in which no public Interest has been 
manifested and no animosities engendered. Ordinarily the ques- 
tion here involved is one of fact to be determined by the Jury. 
As was said in Hale v. Lawrence, 21 N. J. L. 714: 

"This Justification, therefore, under a plea of necessity is always 
a question of fact to be tried by a Jury and settled by their verdict^ 
unless the sovereign authority shall have constitutionally provided 
some other mode." 

This, of course, must be taken to mean that where there is 
evidence tending to establish such Justification, its weight and 
sufficiency are for the Jury, and the Court may pass upon it as 
a matter of law only where evidence is wholly wanting and may 
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exclude proof of a given state of facts only when that state of 
facts could not in any event warrant the interposition of this 
plea. A case much discussed as involving both the right to assert 
this defense and the manner in which it should be determined is 
Commonwealth v, Blodgett, 12 Metcalf, 56. This case grew out of 
a controversy that arose in Rhode Island, sometimes referred to 
as Dorr's Rebellion, in which one Thomas W. Dorr was the head 
of an insurrection “to overthrow by force of arms the government 
and the constitution of that state, and to impose and substitute 
another government and constitution in its stead." The prose- 
cution was against certain persons who had acted as members of 
the military forces of the regular government of the State of 
Rhode Island under command of a military officer of that state. 
The charge was that of kidnaping based upon the statute of 
Massachusetts, differing in language from ours but of the same 
general nature. It appeared that the followers of Dorr, including 
the persons alleged to have been kidnaped, had been dispersed 
and scattered into the adjacent states of Connecticut and Massa- 
chusetts. Four of such persons with whose kidnaping the accused 
were charged had taken refuge in Massachusetts and at the time 
of the alleged kidnaping were at a house within the state of 
Massachusetts wholly unarmed and at the time conducting them- 
selves in a peaceful manner. The accused came to the house where 
the persons referred to were stopping, seized them in the middle 
of the night, carried them to the state of Rhode Island and turned 
them over to the military authorities. Among other defenses 
asserted was the plea of necessity in that it was; necessary to 
the safety of the citizens of Rhode Island and their property, and 
the state of Rhode Island Itself, that these insurrectionists should 
be seized and their potential activities prevented. In support of 
this defense evidence was given respecting the conditions existing 
at the time of the seizure of the persons referred to, and of the 
history of the rebellion in Rhode Island, which gave rise to their 
capture. The trial court instructed the jury that “if there existed 
a necessity for the defense or protection of the lives and property 
of the citizens of Rhode Island, or for the defense of the state 
of Rhode Island, that the defendants should do the act complained 
of in the indictment, or if there was probable cause at the time 
to suppose the existence of such necessity, and the jury found 
such necessity or probable cause of necessity, then they were to 
acquit the defendants." And again the trial court also gave an 
instruction that “such capture by the troops of Rhode Island under 
the orders of Rhode Island was unlawful unless necessary in 
defense of the lives and property of the citizens of Rhode Island, 
or in defense of the state at the time; of which necessity or prob- 
able cause of necessity, or that there was probable cause at the 
time to suppose the existence of such a necessity, the jury and 
not the State of Rhode Island was the proper judge." The case 
was one of great public interest, and the matter out of which it 
grew is a historical incident of importance. All the questions 
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raised In the case were discussed at great length in an opinion 
delivered by Chief Justice Shaw. Counsel vie with each other in 
their tributes to the learning and ability of that great Jurist, and 
undoubtedly his utterances are entitled to the greatest weight as 
authority. The propriety of the instructions above quoted was 
considered by the court and their correctness upheld, and the 
court summed up its conclusion with respect to them by saying 
that, “on the whole, the court are of opinion that the instructions 
were correct and carefully considered,” and the exceptions were 
accordingly overruled. The similiarity in many respects of the 
situation presented in that case with that involved in this and 
the great weight to be given to the statements of the court which 
rendered the opinion, and especially to the eminent jurist in whose 
language it was couched, caused the Court to invite consideration 
of it by counsel for both parties. The state lias attempted to draw 
a distinction between that case and this in that in this case the 
parties claimed to have been kidnaped were taken out of the 
state to a place where for any infractions of law that may have 
been committed they could not be proceeded against, and in that 
case the parties were taken to Rhode Island where suitable pro- 
ceedings might be had against them for their participation in an 
insurrection against the lawful authority of the state. The sounds 
ness of this attempted distinction is not perceived. The crime 
of kidnaping as defined by our statutes requires neither malicious 
purpose nor criminal intent beyond the intent to commit the act 
which is made unlawful. The purpose of the act is not material, 
and no unlawful purpose need be alleged or proven. If the act 

itself is unlawful it constitutes the crime regardless of the purpose 

or intent of the perpetrator. The crime is as completely estab- 
lished by proof of an unlawful carrying of another person from 
one state to another for the purpose of prosecution as for any 
other purpose however unlawful. (24 Cyc. 798; State v, Backarow, 
38 La. Ann., 316; People v. Pick, 26 Pac. 760; John v. State, 44 
Pac. 51.) If one is taken forcibly and without proper legal pro- 
ceedings from one state to another for the purpose of being prose- 
cuted in the latter state for a crime committed there, those taking 
him are guilty of kidnaping. The one kidnaped may be prose- 
cuted after his removal to the state in which the crime is claimed 
to have been committed, and he may not complain of the manner 

in which he was brought into that state, because he does not in 

his own person represent the sovereignty of either state, and 
only the state can complain. (Ex parte Moyer, 85 Pac. 897.) But 
the state from which he was taken may prosecute those doing the 
taking, and it is no defense to a charge of kidnapping that the 
purpose was to bring the person kidnaped before a proper court 
for prosecution. This is abundantly shown by Mahon v. Justice, 
127 U. S. 700, and the numerous cases cited in the opinion. Had the 
persons claimed to have been kidnaped in this case fled to New 
Mexico and had the accused gone to that state and forcibly 
brought them back into this state, the crime of kidnaping (unless 
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some excuse or Justification other than the purpose of prosecuting 
had been shown) would have been as complete as would a forcible 
taking in the op];K)Bite direction. Indeed, such is the provision of 
the very statute under which this prosecution is brought. Section 
185, Penal Code of Arizona, provides that: 

**Every person who forcibly steals, takes or arrests any person 
in this state, and carries him into another country, state or county, 
or into another part of the same county, or who forcibly takes or 
arrests any person, with a design to take him out of this state 
* * * and every person who, being out of this state, abducts, or 
takes by force or fraud any person contrary to the laws of the 
place where such act is committed, and brings, sends, or conveys 
such person within the limits of this state, and is afterwards 
found within the limits thereof, is guilty of kidnaping.*’ 

The crime involved in this case may therefore consist either in 
forcibly taking a person out of the state Into another state, or 
from another state into this, and no distinction is made between 
the two acts that constitute the particular offense. If it were 
lawful to forcibly seize a person suspected or accused of crime and 
bring him from another state into the state where the crime is 
alleged to have been committed, and such purpose would relieve 
those committing the seizure from criminal responsibility, the 
distinction urged by the state would be well taken. But where the 
offense is precisely the same and the object of the seizure in no 
way relieves the act from criminality. It can make no difference 
and can in no way militate against the force of the authority 
cited. Commonwealth v. Blodgett is therefore a direct authority 
in support of the view that the question of necessity is one for 
the Jury. 

It was urged with great earnestnes by one of the counsel for the 
state that, conceding for the sake of the argument, the right to 
arrest the persons claimed to have been kidnaped and to place 
them under restraint or in confinement, as a matter of law there 
could be no necessity for removing them outside the state. It is 
difficult to differentiate between different part of the transaction. 
Indeed, under the circumstances shown by the evidence Introduced 
on behalf of the state and that proposed to be introduced by the 
defendant, the whole transaction may be regarded as one act. 
As was said in one of the cases cited by the state, “in this case 
the arrest of the woman and her conveyance into Placer County 
and there placing her in the house of China Molly, constitute one 
continuous act, and for the purpose of determining the intention 
of the defendant when he made the arrest or at any other time 
when he had the woman in custody, it is proper to look at the 
entire transaction as one act, from its beginning to its consumma- 
tion.” (People V. Pick, supra.) The offer of proof made by the 
defendant asserts that the circumstances gave rise to the necessity 
to not only remove the parties deported to the ball park, but to 
remove them such a distance as would avoid the threatened danger. 
The somewhat fanciful suggestion of counsel for the state that 
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the persons captured might have been required to construct for 
themselves a place of confinement within the limits of this county 
is not entitled to serious consideration. No authority exists in 
law to require any such action on the part of a person arrested. 
Undoubtedly the rule of necessity is one that can arise only on 
rare occasions and should be confined within the strictest limits. 
Even though a necessity existed warranting such measures as 
were taken in this case» if at any time the accused went beyond 
the limits of necessity, or of what reasonably appeared to be 
necessary, the necessity then ceased to exist, and thereafter crim- 
inal responsibility would attach to any further acts committed, 
but this upon the matters stated in the offer of proof is a ques- 
tion for the Jury. 

The state in taking the position it does necessarily assumes for 
the sake of the argument the truth of the statements made in the 
offer of proof, and necessarily concedes for the same purpose that 
the proof will measure up to the offer. Summarizing that offer 
of proof, so far as is necessary for consideration of the matter 
submitted, it is that about the year 1908 a conspiracy was entered 
into by a large number of persons having as its ultimate object 
the overthrowing of the government of the United States; and 
that to carry out the purposes of the conspiracy various means 
were resorted to and various acts performed which need not be 
stated in particular. But among them was the destruction of 
property of large value and the taking of the lives of various 
people. That upon the entry of the United States into the war 
with Germany the conspirators adopted various means to obstruct 
the prosecution of the war by the United States through inter- 
ference with the production of materials necessary for that pur- 
pose, by opposing the enforcement of the laws relating to the 
drafting of persons suitable for military service, and to assist 
the enemies of the United States by hindering or obstructing this 
country in the prosecution of the war. That such conspiracy had 
grown until the number of conspirators exceeded 200,000; that 
among the means adopted was the calling of strikes in various 
industries engaged in the production of material necessary for 
the conduct of the war, and that about June 26th, 1917, such a 
strike was called in the Warren District, which district embraced 
some of the largest copper mines in the United States and pro- 
duced a large proportion of the world’s copper supply; that such 
strike was not called for the purpose of securing better working con- 
tions or higher wages, but for the sole purpose of embarrassing and 
defeating the United States government in the prosecution of the 
war with Germany and as a step in the destruction of private owner- 
ship of property, which purposes were admitted by those respon- 
sible for and in charge of the strike. That for the carrying out 
of these purposes a large number of persons styled conspirators, 
which number exceeded 3,000, had Just prior to the 12th day of 
July, 1917, gathered together in said Warren District for the pur- 
pose of destroying the lives and property of persons within said 
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district, including the defendants named in these various cases, 
and their families. That just prior to the 12th day of July, 1917, 
those so gathering in the said Warren District had from time 
to time assaulted various persons and were continuing to assault 
many persons, and had Just prior to the last-named date stored and 
hid out within said district large quantities of dynamite and other 
high explosives for the purpose of destroying the lives and prop- 
erty of persons then within the Warren District, and had threat- 
ened such destruction, and that it was the avowed purpose of. such 
persons to destroy the lives and property of persons within^ the 
Warren District other than the conspirators themselves upon or 
immediately following the 12th day of July, 1917. That on the 
evening of July 11th, 1917, one of the leaders of the conspirators 
and a member of the committee in charge of the strike notified 
the then Sheriff of Cochise County that he would no longer be 
responsible for the acts and conduct of the persons contemplating 
the acts before-mentioned, and that such persons had just prior 
to the 12th day of July, 1917, stated that they had large quantities 
of fire-arms and ammunition hidden within the Warren District 
for the purpose of destroying the lives of persons in said district 
other than themselves. That these conditions and threats were 
just prior to the 12th day of July, 1917, conveyed to the then 
Sheriff and to those acting with him on that day, including the 
defendant, and that acting upon such conditions and such infor- 
mation the Sheriff attempted to procure assistance from the Gov- 
ernor of the state of Arizona and from the federal government, 
and to secure the sending of troops into the Warren District for 
the purpose of protecting lives and property from death and injury 
then Imminent and being threatened, and believed by the Sheriff 
and the various defendants as reasonably prudent men to be 
imminent, but that no troops were sent and no aid extended by 
the state or federal government. That the numbers of those 
styled conspirators and the contemplated unlawful acts before- 
mentioned were constantly increasing, and large numbers of men 
were coming into the district. And thereupon, believing as reason- 
ably prudent persons that immediate action was necessary in 
order to save the lives and property of the persons within the 
Warren District from destruction at the hands of the persons 
before-mentioned, it was necessary that the so-called conspirators 
be immediately removed from the Warren District and delivered 
to some organized authority sufficient in number and sufficiently 
equipped to detain them and prevent their return into the Warren 
District for the purpose of carrying out their purpose and to pre- 
vent other persons from assembling in great numbers and releasing 
them and enabling them to carry out such objects, the defendant 
in connection with the Sheriff and others, did cause the persons 
styled conspirators, among whom were the persons claimed to 
have been deported, to be removed from the Warren District and 
delivered to the military authorities at Columbus, New Mexico, 
who thereupon accepted and thereafter detained them. And it is 
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further offered to be shown that Fred W. Brown, the person named 
in the information herein, was one^ of the conspirators and was 
actively engaged with the other persons in the furtherance of and 
in the carrying out of the objects and purposes before-mentioned. 

Laying aside for the moment the offer of proof with respect 
to a conspiracy existing long prior to the acts complained of, the 
offer of proof as to conditions existing in the Warren district at 
the time of the so-called deportation, the purpose and intent of the 
persons deported, the contemplated destruction of lives and prop- 
erty within that district, the preparations to carry out that intent 
and the acts and conduct as well as the statements of the persons 
deported, present a situation where it cannot be said us a matter 
of law that the rule of necessity cannot be applicable, but rather 
leaves the question of the existence of such necessity to be deter- 
mined by the jury as a question of fact under proper instructit)ns. 
If such were the conditions and the citizens of Bisbee had called 
in vain upon state and federal authorities for protection against 
a threatened calamity such as is set forth in the olfer of proof, 
it cannot be said as a matter of law that they must sit supinely 
by and await the destruction of their lives and property without 
having the right to take steps to protect themselves. 

it ought not to be necesary to state that the Court has nothing 
to do with questions of fact except to see that they are properly 
submitted to the jury, and can neither pass upon nor express any 
opinion upon the question whether the conditions claimed to have 
existed in the Warren District in fact existed. Many statements 
were made by counsel in argument in the way of controverting 
or denying the existence of the situation claimed, and while such 
arguments may have been well enough in order tliat the position 
of counsel might not be misapprehended and that it might not be 
thought that they conceded the actual truth of the matters claimed, 
it is obvious for the purpose of passing upon the questions pre- 
sented both the state and the Court must act upon the assumption 
that the facts stated in the offer of proof will be shown, and that 
the proof when presented will fully measure up to the offer. Nor 
ought it to be necessary to again state that when a defendant in 
a criminal case offers to produce evidence in support of a claimed 
defense, such evidence can only be summarily excluded and the 
defense entirely rejected when it clearly appears as a matter of 
law that the evidence if received could not tend to prove any legal 
defense. The Court does not attempt to say what were or were 
not the facts surrounding the act complained of, nor what condi- 
tions existed at the time. It only holds that upon the facts set 
forth in the offer of proof the question is one of fact for the jury 
and not one of law for the Court. 

So far the offer of proof made by the defendant has been taken 
as a whole and the questions presented at such length have been 
considered with reference to that offer taken in its entirety. But 
many matters set forth therein may be subject to well-founded 
objection. The question of necessity may be governed by the 
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conditiopa litid the situation as they existed at the time of the com- 
misl^iio!|ii.^df the act and ' immediately prior thereto at the place or 
in ^he vicinity of the*' commission of the act, and evidence as to 
matters preceding may not be admissible. In cases like many 
of those cited where the claim of necessity existed with respect 
to the destruction of, or injury to property. It is obvious that the 
necessity depended upon the situation as it existed at the time of 
the destruction. One claiming the right to destroy buildings to 
prevent the spread of a conflagration must necessarily 'have that 
right determined by the condition existing or appearing to a 
reasonable man to exist at the time of the destruction; that a 
conspiracy had been formed to start the Are would be wholly 
Immaterial. So in this case it may be that the claimed conspiracy 
antedating the conditions, whatever they may have been, in the 
Warren District at and prior to the so-called deportation, may be 
entirely outside the evidence legitimately admissible. It does not 
appear clearly that the persons charged with the kidnaping had 
any knowledge of such conspiracy or acted upon any Information 
as to its existence. It was said in one of the cases cited that 
after-acquired knowledge cannot Justify an illegal arrest, and so 
after-acquired knowledge may not be admissible upon the question 
of necessity. It may be that the right to act under the stress of 
necessity must be determined by the conditions existing at the 
time of the commission of the act done under such claim of right, 
and that the proof bearing upon the necessity must be limited to 
that extent. The question was not discussed by counsel and Is 
too serious to be passed upon without such discussion. It would 
seem, however, that the proof should first show what those condi- 
tions were before any evidence of an antecedent conspiracy to 
bring about those conditions could be shown, and after the sub- 
mission of evidence respecting existing conditions the Court would 
then be in a position to determine whether the other evidence 
is admissible. The attention of counsel is called to the case of 
People V. Schmidt, 165 Pac. 656. 

The questions discussed have been presented before the opening 
statement of counsel for the defendant and bore as well upon his 
right to make such statement as to the admissibility of the evi- 
dence proposed to be introduced. The character as well as the 
extent of an opening statement of a case to the Jury is left much 
to the discretion of the trial court, and while the right to make 
such statement is a matter of right, the Court may place such 
limitations upon that right as in its discretion are deemed proper. 
(U, 8. Fidelity d Guaranty Co. v. Postker, 102 N. E. 372.) To 
avoid possible prejudice and a statement of matters which after 
argument might be held inadmissible, counsel for the defendant 
will not be permitted to make any statement with reference to the 
alleged conspiracy existing outside the Warren District, but will 
confine himself to a statement of what he proposes to show with 
respect to conditions in that district at and prior to the time of the 
so-called deportation, and the acts and conduct of the parties 
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accused and those claimed to have been deported. N6 ftr,<^Ju4ice 
can result should the evidence of a co^plfacy be held a^D^^^sible, 
b^use the Jury will undoubtedly be able to appreciate Jts 'sbfi^ 
and purpose^ and if admitted it will be a, subject of diaeussion by 
counsel in the closing argument and of the Court in its instruc- 
tions. But the Court is in grave doubt as to the admissibility of 
such evidence and will require, therefore, the exclusion of all ref- 
erence to it until its admissibility can be properly determined. 

Much has been said respecting the effect of a mere statement of 
the matters sought to be shown by the defendant and the prejudice 
^kely to arise in the minds of the Jurors from such statement, and 
the assertion that the mere mention of the name of a certain 
organization will give rise to such feeling on the part of the Jurors 
that a fair consideration of the evidence cannot be obtained. But 
the Court cannot believe that substantial citizens of Cochise County 
of the character of those empanelled as Jurors in this case are 
so lacking in intelligence or so wanting in appreciation of their 
duties as to be influenced by any such matter, or that the fear 
that a verdict will be based on prejudice instead of proof has any 
substantial basis. 

The foregoing are the views of the Court as to the rules of 
law and their application to this case, formed after careful exam- 
ination of the authorities cited and full consideration of the 
arguments presented, and these views will govern the further 
proceedings in the trial of this case. 

THE EVIDENCE FOE THE DEFENCE. 

Fred W, Brovm (recalled): next strike called, the carpen- 

The strike was called by the ters went out in sympathy with 

Industrial Workers of the World the painters about a week later. 

(Metal Mine Workers’ Union), And the electricians went out in 

commonly known as the I. W. sympathy with the carpenters 

W.’s. I attended their meetings shortly after that, 

several times. I was in sym- When I went to the Machin- 
pathy with the strike. I was lets’ meeting I went there to see 
never a member of the I. W. what they were doing. It was 
W.’s. 1 belonged to the retail my business as organizer for 

clerks* union, affiliated with the the American Federation of La- 
American Federation of Labor, bor to keep the American Fed- 
which in Bisbec was composed eration organizations from the 
of the barbers, butchers, paint- I. W. W.’s. The American Fed- 
e r B , carpenters, electricians, eration of Labor was not in 
blacksmiths, the stage hands, sympathy with the I. W. W.’s. 

bootblacks and porters, retail It was opposed to it. 

clerks, bakers, printers. Thos. J. Connor: Am clerk 

The first strike called in Bis- to Mr. Qhoring, Superintendent 

bee was on May 24, called of the C. & A. Mines at Blsbee. 

by the Painters’ Union. The A committee of miners called 
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on me on June 26 and handed Ghoring. This was about 1:30 
me the following paper which I and they said they must have 
told them I would give to Mr. an answer by 5 that evening. 

*'Bisbee, Arizona,^ June 26. 1917. The undersigned committee has 
been appointed by Metal Mine Workers Industrial Union No. 800, 
Blsbee Branch, to present to the Mining Companies of the Warren 
District the following demands: First, the abolition of the physical 
examination. Second, two men to work machines. Third, two 
men to work together in all raises. Fourth, to discontinue all 
blasting during the shift. Fifth, the abolition of all bonus and 
contract work. Sixth, to abolish the sliding scale. All men under 
ground a minimum scale of $6.00 per shift. Top men $5.50. Sev- 
enth, no discrimination to be shown against members of any 
organization. Ben K. Webb, Chairman; M. C. Sullivan; W. H. 
Davis; J. G. Payne; A. S. Embree; Chas. Tannehill.** 

I gave the paper to Mr. Gho- 
ring. 

Mr. Curlce: I will read the following letters from the Chair- 
man of the Press Committee of the Strikers: 


Grover H. Perry, 
Phoenix, Arizona. 


**Bisbee, Arizona, June 26, 1917. 


Fellow Worker: 

Enclosed find demands made on the companies here today. 
Those demands were drawn up by the executive committee this 
morning and were presented to the tliree big companies about one 
o'clock. 

Sherman, manager of the Copper Queen, refused to hear any- 
thing from the committee, tore up the typewritten copy of the 
demands we gave him and threw the pieces in the wastebasket. 
We were not able to find the management of the C. & A. Company, 
and left the demands with Ghoring's secretary, notifying him that 
if we did not hear from him by phone by five o'clock, we would 
consider they had refused the demands. Shattuck told us that 
he hoped he could settle differences with his own employees indi- 
vidually, but that he would have nothing to do with the 1. W. W. 

A special meeting of the branch was held in the hall at three 
o'clock at which the executive committee made their report. The 
meeting endorsed the action taken unanimously, and called a mass 
meeting to be held at the City Park for seven in the evening. 

The mass meeting was a success beyond our best expectations. 
The speakers were all mud-diggers who got up at a minute's 
notice. It was the biggest crowd we have seen yet in the park, 
and tliey seemed to be pretty solid with us. We dwelt on the 
necessity of going while Butte was still on strike and while 
Globe and Miami were ready with their demands. 

Pickets were appointed to take charge of each of the shafts 
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and urge the men to keep away from work. The way the bunch 
volunteered for picket work would make you feel good. 

The eecutive committee is still on the Job (two a. m.) and 
will be working until noon before we can see a chance of getting 
away for a rest. We have sent wires to the papers, to Haywood 
and all the branches we thought necessary. 

Sherman went down in all the Queen shafts tonight and talked 
to the men. The work they are doing underground tonight is 
Btulling and cleaning up and taking out the tools. Several shift 
bosses are coming out with us. The only pump-man working at 
the Shattuck is out. The engineers are not to be counted on but 
we think if we can get them to frame up demands for themselves, 
it will be possible to get most of them. 

The Mexicans are almost a sure bet. as we are demanding 
a minimum of $5.50 for all top men. Kimball got a hold of a 
good man for organizer among the Mexicans, and he is on the 
payroll. 

Wednesday. 4 P. M. 

The calling out of the day shift this morning was a great 
success. Many men were turned back on their way to the shafts 
by our pickets, and as each squad had a captain whose place it 
was to report the number of men who went to work at each shaft, 
it did not take us long to get a line on them. The total number 
normally reporting for work at each of the shafts is 2700. The 
number reported by our pickets as going on shift is about 840. 
This would leave Just under 2000 men who decided to stay with 
us. We expect a still better percentage for the night shift as we 
have been drilling them all day and had a splendid mass meeting 
at one o'clock in the park, all the speakers mud-diggers. 

Yours for revolution. 

A. S. Embree. 

Press Committee." 

"Civilian Camp, Columbus. N. M.. July 26. 1917. 
Grover H. Perry, 

Boyd Park Building; 

Salt Lake City. 

Fellow Worker: 

By order of the executive committee I wrote to Haywood today, 
outlining the situation here and throughout Arizona. 

I went into detail regarding your insistence that we include 
a six hour demand, showing that such action would injure Butte, 
as our strike was one more in sympathy with the Butte movement 
than for any demands for ourselves. Further, the raw material 
which in fact composed, and still composes, our main strength 
cannot grasp the six hour idea and regard it as a chimera. It 
will require the lesson of this strike and months of educational and 
organizational work afterwards to get them ready for the six hour 
struggle. It must become an ingrained part of themselves and 
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they must see the object and necessity for it as part of the whole 
revolutionary program before they will be ready to fight for it. 

That is the crux of the whole situation. The majority of us 
do not yet regard this strike as part of a revolutionary movement 
but they do grasp the Idea of industrial solidarity as they never 
could have done had it not been for this strike. 

The spirit among us is undaunted. We consider the srtike won, 
and we know we will get back to Bisbee in the near future where 
we can put the finishing touches on the struggle. 

Yours for the solidarity strike, 

A. S. Embree. 

''Civilian Camp, Columbus, N. M., July 25, 1917. 

William D. Haywood, 

1001 West Madison Street, 

Chicago. 

Fellow Worker: 

I have been instructed by our executive committee to write you 
and try to lay before you Just what is our situation here. 

We are sticking together here in as solid a bunch as I have ever 
known in the history of the labor movement. Out of 1145 men who 
were given their liberty to go where they pleased on July 21, 
not more than fifteen have drifted away, including five who have 
been sent on various missions by the executive committee. Even 
if we have to stay here two weeks longer, as long as the federal 
government is willing to feed us, I don't think we would lose more 
than another fifty or seventy-five in spite of the fact that many of 
the married men are greatly worried about their families. 

Nevertheless there are other factors which are militating heavily 
against us. Time itself is one of the greatest. Remaining inactive 
is a fearfully hard task for even the best among us. It tends to 
cause criticism of their executive committee and gives the weak- 
kneed encouragement for the belief some of them already entertain, 
that the strike is lost and that it has resolved itself into an affair 
In which each of us will have to shift for himself and make the 
best of it. 

Upon the outcome at Globe depends the fate of the I. W. W. 
throughout the entire State. There Moyer’s union ably represented 
by Joe Cannon is still a live factor and one of great menace to 
us. We believe that the sooner the bosses come to a realization 
that they will have to come to terms with the strikers the sooner 
will Cannon have an opportunity to make his union solid through 
the check-off system, and by the same move put us on the toboggan 
slide. If such a move occurs while we are still stewing here at 
Columbus it will kill any chance we may have of winning our 
fight in Bisbee. 

It therefore seems to us imperative that we make a move toward 
getting back to our homes before Cannon has a chance to frame 
up a game of that kind at Globe. We will have to abandon any 
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idea of the federal government taking^ any action in our favor 
until we actually force them to make some move. Those in 
authority here are doing everything they can in petty ways to 
force us out of the camp and scatter all over the country. Wires 
sent to President Wilson and Secretary of Labor Wilson bring no 
reply. 

The only move we can figure out is to start back for our homes 
in the Warren district in one solid body. That may look easy 
from a distance, but I want to tell you it is a terrible undertaking. 
With the thermometer generally at 100 degrees in the shade through 
the day and far more in the sun. when you consider we have to 
march over a rough trail through a desert, ten to fifteen miles 
a day will be the limit unless we can commandeer a train, and 
there is very little hope of that on a railroad owned outright by 
Phelps>Dodge. The object of such an attempt would be to force 
the hand of the federal government and at the same time create 
a wave of sympathy towards our cause throughout the entire 
country. This vfould effectually offset the machinations of the 
Moyerites and th >se other A. F. L. harpies who, under the guise 
of friendship are merely marking time and awaiting the oppor- 
tunity to knife us. It is useless to attempt such an undertaking 
without funds. We must provide stations along the entire route 
to which food and provisions can be shipped ahead. There must 
be almost perfect commissary arrangements, for it is not part of 
our plan to sacrifice our good human material. I believe that 
before we reach the Arizona state line the federal government 
would be forced by a wave of public sentiment throughout the 
United States to provide protection and transportation for the 
remainder of the journey. 

This is why we have been pestering you for money during the 
last two days. We must have funds here at the Columbus State 
Bank to make this attempt. Not only will it be the means of 
winning the Bisbee strike but it is almost certain to put new life 
In every man on strike all through the industry and show the 
bosses that such indominable spirit is not to be overcome. Our 
men here are absolutely to be depended upon for such an under- 
taking. They would welcome it, provided they can be shown they 
are not to be sent out on the desert as a wanton, useless sacrifice. 

Bisbee went on strike because the membership there forced us 
to go out in sympathy with Butte more than for any idea of winning 
better conditions for ourselves. 

A demand for a six-hour day would have been our greatest mis- 
take in Arizona. Such a demand among the raw material we 
have would require a campaign of education and organization 
extending over a couple of years. 

This is a solidarity strike and we must concentrate on that 
phase of it. The demands made are wholly secondary. Whether 
they are won as a whole or only in part is of minor importance. 
The fact that we stand together, man to man, one camp solid with 
the other, teaching the entire country the practical lesson of 
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Industrial solidarity is the whole aim and object of this strike, 
and any demand which would tend to weaken the common senti- 
ment of one toward the other would be a severe blow to the entire 
movement. 

Our families in Bisbee, Lowel and other parts of the Warren 
District keep sending us reports that the relief handed out to the 
rank and file is inadequate. My wife and relatives of those who 
took any prominent part in the movement report that the very 
thugs and gunmen who drove us out are trying to square them- 
selves by providing more than enough relief for them. But the 
Mexican families and Slavonian and those they consider of no 
Importance are neglected. We must also have money to aid those. 

Yours for the Solidarity Strike, 


April 3. 

Harry C. Wheeler: Have been 
six years sheriff; until in 1918 
I entered the army. The first 
I knew of trouble in the War- 
ren District was through a tele- 
gram from A. S. Bmbree, ask- 
ing me to Indicate what stand 
I would take; they were about 
to call a strike in that district. 
I at once went to Bisbee and 
among the people to learn Just 
what extent that trouble might 
cover. The first day or two I 
found a subdued state of excite- 
ment but nothing alarming. 
After the first couple of days 
reports began to come to me of 
various little disturbances, men 
would complain of their lunch- 
boxes being taken away from 
them while going to work, I 
began to get telephone messages 
from women that they had been 
visited by people who seemed 
to them to be of foreign extrac- 
tion, threatening them with 
harm, many times dynamiting 
was the threat in case their 
husbands didn't cease work. 
When I reached these places I 
would ask the men, most of 
them foreigners, why they were 
at this time making this trou- 
ble, why they insisted in at- 


Embree." 

tempting to prevent the gov- 
ernment from getting a supply 
of the metal it needed. The in- 
variable reply was that now the 
government is in trouble, now 
is the time to raise trouble in 
order to compel the government 
to take over these things. They 
told me that while they im- 
peded industry in this district 
that their brethren in the north 
would likewise do the same to 
the lumber and wheat fields and 
to the cotton fields in the south. 

I attended their meetings and 
heard their officers state that 
when they got $6 a day and 
eight hours they would then de- 
mand $8 and six hours, and 
after that $10 and four hours 
work and that they would never 
make any agreement. That the 
red button was above the liberty 
bond; to hell with the draft 
and one of the I. W. W.'s told 
me that if he had a boy that 
was old enough to be subject to 
the draft he would ship him 
out of the country. The next 
thing I noticed was Mexicans 
daily marching in columns of 
two to the I. W. W. headquar- 
ters for provisions. Most of 
these people were strangers to 
ma 
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I went to a laundry and was 
told that the Mexican women 
were greatly frightened through 
threat of being dynamited if 
they didn't cease work as the 
laundry in Cripple Creek had 
been previously dynamited. It 
took most of my time the rest 
of that day calming the women 
and designating guards to pro* 
them. 

I sent a telegram to the Gov- 
ernor and President asking for 
help; I noticed the men who 
were at work would band to- 
gether for protection and pass 
through the men who were con- 
gregated in front of the Post 
Office; they came in columns, 
squads, four abreast. I after- 
wards learned that that was the 
Loyalty League that had been 
formed. About that time the 
city marshal invited me to a 
meeting at the city hall between 
the I. W. W. committee, the 
mayor and himself. The mayor 
asked the committee to obey the 
city ordinances and to quit con- 
gregating in front of the post- 
office. He claimed it was a vio- 
lation of the city ordinances — 
and to in future, before using 
the park, get a written permit 
which he said was a part of the 
city ordinances. Embree Jumped 
to his feet and told the mayor 
and the city marshal that they 
would not longer tolerate their 
rights being trampled upon; 
that they would no longer be 
responsible for the actions of 
their men, and that he no long- 


er could control them, and I re- 
plied to him that if he could not 
control them I could. 

It was July 11, the day pre- 
vious to the deportation. I had 
heard that these men were to 
go to what was called the 
''Change Rooms" to get their 
clothing — some of them who 
had been at work and had 
ceased; that they were to take 
advantage of that opportunity 
to close up the tunnels or 
mouths of the men who were 
working down in the mines. Re- 
ports came to me that many of 
the Mexicans were ex-Villista 
soldiers who know of caches of 
fire-arms and equipment in the 
Ajo mountains; that at the 
proper time they were going to 
take possession of these wea- 
pons, and I felt responsible as 
sheriff for the preservation of 
life and property. I made up 
my mind that I had to strike 
first or that a large element of 
that district would be struck. 
That night I received by tele- 
phone from the committee of 
the I. W. W. the following mes- 
sage: "If you or any of your 
deputies come around our head- 
quarters you are going to meet 
with a hot reception." I gave 
the order for a meeting of cap- 
tains of the various companies 
that I had aided to form, in 
that district for the night. And 
I published in the Bisbee Re- 
view on the morning of July 12 
this proclamation: 


"Bisbee, Arizona, July the 12th, 1917. — All women and children 
keep off the streets today. I have formed a sheriff's posse of 1200 
men in Bisbee and a thousand In Douglas, all loyal Americans, 
for the purpose of arresting on charges of vagrancy, treason and 
of being disturbers of the peace of Cochise County, all those 
strange men who have congregated here from other parts and sec- 
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tlons for the purpose of harrassing and intimidating all men who 
desire to pursue their daily toil. 1 am continually told of threats 
and Insult heaped upon the working men of this District by so- 
called strikers who are strange to these parts, yet who presume 
to dictate the manner' of life of the people of this District. Appeals 
to patriotism do not move them, nor do appeals to reason. At a 
time when our country needs her every resource, these strangers 
persist in keeping from her the precious metal production of this 
entire district. Today I heard threats to the effect that homes 
would be destroyed because the heads of families insisted upon 
their rights as Americans to work for themselves, their families 
and their country. Other threats have, and are being daily made. 
Men have been assaulted and brutally beaten, and only today I 
heard the Mayor of Bisbee threatened and his requests ignored. 
We cannot longer stand or tolerate such conditions. This is no 
labor trouble, we are sure of that, but a direct attempt to embarrass 
and injure the government of the United States. I therefore call 
upon all loyal Americans to aid me in peacefully arresting these 
disturbers of our national and local peace. Let no shot be fired 
throughout this day unless in necessary self-defense, and I hereby 
give warning that each and every leader of the so-called strike 
will be held personally responsible for any injury inflicted upon 
any of my deputies while in the performance of their duty, as 
deputies of my posse for whose acts I in turn assume full respon- 
sibility as sheriff of this county. All arrested persons will be 
treated humanely, and their cases examined with justice and care. 
1 hope no resistance will be made for I desire no bloodshed. How- 
ever, I am determined that if resistance is made it shall be quickly 
and effectively overcome. Harry C. Wheeler, Sheriff of Cochise 
County, Arizona.” 

I was given the following no- 
tice: 

“Bisbee, Ariz., 7/10/17. Manager Orpheum Theater, Bisbee, Ari- 
zona. Sir: It has come to our notice that you have in your employ 
a boiler maker who is operating your moving-picture machine, who 
is working in the employ of the Copper Queen as a miner, as a 
strike breaker, if you do not remove him from your employ at 
once we will declare your theater unfair and advertise it through- 
out the Warren Dist. 

“Yours, 

"A. S. Embree.” 

Captain Wheeler was cross- tices published in the Bisbee 
examined at length by the State. Review of July 11, 1917: 

He identified the following no- 

“NOTICE. This is to notify all employees of the Copper Queen 
Company, except those laying off on account of sickness or acci- 
dent, that if they report for work in their respective divisions 
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not later than the night shift Friday evening, July 13th, service 
records for pensions will stand, and physical examination will not 
be required. After that date all former employees will be subject 
to all the rules of the company governing the employment of new 
men. Men not working after that date will please remove clothes 
from our lockers. Phelps-Dodge CoriK>ration (Copper Queen 
Branch), G. D. Dowell, Manager.** 

“NOTICE. Mine employees of the Shattuck-Arizona Copper 
Company are hereby notified that their jobs will be held open for 
them until Friday, July 13th, 1917. After July 13th, 1917, those 
who have not returned to work are discharged and must remove 
their personal effects from the company lockers within three (3) 
days. (Signed) Shattuck-Arizona Copper Company. L. C. Shat- 
tuck. Manager.” 

•‘NOTICE. This is to notify employees of the Calumet & Arizona 
Mining Company now laying off that, unless prevented by sickness 
or accident, they are requested to return to work on or before 
midnight of Friday, the 13th instant, and those men not return- 
ing on or before that time will be considered as new men and 
required to rustle jobs through the usual channel. Calument & 
Arizona Mining Company.** 

It would have been impossible 
for me to have jailed all these 
disturbers; 150 was all our jail 
would hold, had I attempted it. 

Other men would have come in 
from all portions of the coun- 
try until we had thousands of 
them here. They told me they 
were coming in all the time 
and I knew that the loyal men 
in Bisbee were departing on 
every train; we were growing 
weaker; they were growing 
stronger. Why did I send the 
men who were deported to Co- 
lumbus, New Mexico? I wanted 
the troops to have them. I re- 
ceived no aid from the President 
or the Governor. The ball-park 
was the only place in which I 
could hold them for a time, but 
it was necessary in my honest 
opinion to get these men out of 
there within a short time or see 
many people on both sides 
killed or wounded. I was think- 
ing of my country too, as well 
as of our District. 


Invariably I asked them why 
they brought about trouble in 
war time when each man should 
sacrifice his interests to the in- 
terests of his country. I called 
to their mind that fact that 
these troubles were going on 
simultaneously all over the state 
in camps practically and that 
the attempt was undoubtedly 
pro-German and for the effect it 
would have upon the necessities 
needed by this government in 
time of war. Invariably the re- 
ply was, ‘*Now is the time to 
raise trouble. Now is the time 
for us to get the things we 
wish. What does the govern- 
ment care for us?’* That an- 
swer was almost invariably 
from some one of foreign ex- 
traction. 

Mr, French: When did you 
learn of the law of Necessity? 

In cases where I have read of 
buildings being dynamited to 
save other buildings, prairie 
fires and forest fires being set 
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In order to save lives. Those 
are laws of necessity although 
ordinarily they are against the 
law. It is the law of necessity 
that permits you to take the life 
of another man in self-defense. 
I didn't before that deportation 
wire or have wired messages to 
Tucson, Phoenix and all the 
cities around here to keep all 
the union workers on the run, 
that this was going to be pulled 
off or words to that effect. I 
know it would have been impos- 
sible for me to have sent any 
such message as that. 

Why was I apprehensive of 
great crimes being committed? 
Because this time there were 
many times the number of men 
congregated there and this I. W. 
W. was constantly augmented 
and threatening to bring in 
other I. W, W. from other parts 
of the country, while in the 
other instance it was a local 
union that had gone on strike. 

Mr, French: You had a stand- 
ard of loyalty — all who didn't 
come up to that were disloyal? 
Any man that wouldn't sacri- 
fice himself for his country at 
that time was not a loyal Amer- 
ican. You acted on it in these 
deportations. It was a factor; 
the safety of that community 
was another factor. Then all 
working men who were called 
strikers at that time were dis- 
loyal according to that standard 
if through their striking they 
injured the interests of this 
country. 

E, P. White: Was foreman in 
the Cooper Mine in 1917, was 
well acquainted with the miners 
in Bisbee. Should think eighty 
per cent of the men I would 
see on the street around about 
the time the strike was called 


was strangers to me. In mod- 
ern slang you would call them 
hard-boiled guys or rough-necks. 

There was a picket line in 
front of the Copper Queen store 
and sometimes more would line 
up and the working men would 
have to go between them. Each 
one of them would have some 
slur as he passed along. They 
were all acting as pickets and 
tryihg to hinder other men 
from going to work. I heard a 
picket approach a man and say, 
"Say, fellow, ain't you coming 
out with us?" The fellow re- 
plied, "I have got a wife and 
two kids to take care of." The 
picket said, “we will take care 
of your kids and let the old 
woman get out among the boys 
and rustle." And this fellow 
got a little hot and it looked 
as though he was going to take 
it up and another fellow says 
"Oh let the G-damned scab go." 
I asked a man why they were 
to strike. He said the I. W. 
W.'s were going to get five dol- 
lars and a half a day for them. 
If this government wouldn't 
make them do it the German 
government would. 

I came through the picket line 
coming off work. A picket 
walked up to me and says, “Say, 
fellow you have only got a day 
or two more. As an old friend 
of yours I advise you to stay 
home on the 13th because there 
s going to be hell popping in 
Bisbee. You are married and 
got a family. Look out for 
them." After that I didn't stop 
going to work, but I started to 
carry a lunch basket. I left a 
shot gun with my wife at home 
and told her if any strange men 
came up to that door that she 
didn't know to have the shot 
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gun sticking out of the door 
first. 

J. A. Bendickson: Was a mine 
worker at Bisbee In 1917. Dur- 
ing the strike, 1 walked through 
the picket line one morning, a 
man on both sides of me; one 
fellow came up and said to me, 
*'l see you are hiding under old 
glory, you damn scab; that 
don't do you any good;" I kept 
going and never said a word to 
him. 

Oscar Wynn: Have been a 
miner in Bisbee for five years; 
remember in talking to a fel- 
low workman named Lutz, he 
said I am an I. W. W., that 
unions were no good; that the 
Germans would whip us all. 
After the strike the number of 
strangers in the city increased 
very much. 

April 10. 

William J. Jeffries: Was a 
miner in the Bisbee mines in 
1917; was appointed a deputy 
under Captain Wheeler. The 
picketing strikers were very 
threatening; was several times 
told by them to leave the city 
quick. 

Antonio Peralta: Was a miner 
in Bisbee in July, 1917; while 
going to work a crowd of un- 
ionists says if I am going to 
work and I told them yes, that 
I needed to work because I had 
a large family. They told me 
the union had sufficient money 
and food, that the men would 
not have to work and that the 
Copper Queen had large ware- 
houses of provisions and other 
places there in Bisbee and from 
them they would have to take 
either for good or bad at the 
hour that it was necessary. 
Then when I came out from 
my work they commenced hol- 


lering at me that I was an in- 
strument of the capital, that I 
was bought by the company. 
They all wanted to beat me. 
And then the police came and 
placed me in Jail, and they at 
the same time wanting to take 
me from the police. The fol- 
lowing day I went to my work 
and about seven of them caught 
me, struck me a blow in the 
head and I fell. If I hadn't 
died in Bisbee it was because 
of the vigilance of the police. 
The strikers said that I should 
not be against them. I should 
not go on working, that the 
government was in war and was 
needing the copper and the 
company had no one to extract 
it for them, that the govern- 
ment has to insist on the com- 
pany that they should pay five 
and a half on the outside and 
six on the inside, and if not the 
company would not have work- 
men and it would be the tri- 
umph of the Germans and of 
the workers of the world. 

Jose Mata: Was a miner in 
Bisbee in July, 1917. The strik- 
ers would molest us every day 
with insults and hallooing at us 
to tell us that we should quit 
work, that if we continued 
working it would be bad for 
us. They formed themselves an 
escort to pick us off with stones, 
some with pistols. They would 
whistle at us or make fun of 
us, call us nicknames on the 
streets. 

William Holmes: Was a 
miner at Bisbee in 1917; heard 
the strikers say that they were 
going to win, that it was a gov- 
ernment of the rich and they 
thought it ought to be put on 
the bum and by God they were 
going to put it on the bum. 
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Heard the people in the town 
say **that it was a sure thing 
in their mind that the company 
could not concede to the demand 
of these people” from the fact 
that these men were moving up 
all the time on their demands 
and they believed if there was 
not something done that these 
fellows would destroy the homes 
and property of the community 
and walk out and leave them 
bare.” That was the expres- 
sion of the people that lived in 
Bisbee. From what I heard on 
the other side in restaurants 
and places around I would hear 
those fellows talking about it. 
They would say the working 
man hadn't had any say in the 
matter and that the working 
people were going to show them 
where to head in, they would 
show them where to butt in be- 
fore the thing was through. My 
recollection from both sides was 
that something was liable to 
happen. 

Philip A. Davis: Was a 
plumber in the Copper Queen 
mine; after the strike saw sev- 
eral bunches of strikers stop- 
ping men with pistols and guns 
from going to work. 

William J, White, a mine 
foreman, gave similar evidence. 
So did Charles A, Hines, miner, 
Charles Blair, miner, Mark Ken- 
tro, miner. 

Arthur Notman: Was assist- 
ant superintendent of the Cop- 
per Queen Mine in 1917, prior 
to the calling of the strike. We 
put all the men to work that 
we possibly could to get as 
much copper as we could. At 
the opening of the war in 1914 
we had gone on a sliding scale 
of wages based on the selling 
price of copper. In May, 1917, 


we were paying miners flve- 
fifty, based on the selling price. 
In June the price having risen 
we were paying five-sixty. On 
the calling of the strike forty 
per cent went to work the day 
the strike was called and it fell 
off for the next two or three 
days. I was constantly ap- 
proached by the men, saying 
they wouldn't be able to work 
unless they were afforded pro- 
tection. 

We were apprehensive be- 
cause we all knew the reputa- 
tion of the I. W. W. and their 
methods of conducting strikes; 
did what I could to relieve the 
apprehension of the men's 
minds, but there wasn't any- 
thing that I could really sin- 
cerely promise them in the way 
of protection. All I could urge 
them to do was to keep a stiff 
upper lip and stay with it Just 
as we were all doing. There 
were numbers of men that I 
had never seen before in the 
district who were stationed on 
these picket lines and they were 
rough looking characters. Prior 
to the presentation of the de- 
mands of the strikers none of 
the old employees — sixty-five 
percent — men who had worked 
for us for two years or more, 
had ever spoken to me or any- 
body else in regard to condi- 
tions or entered any suggestion 
or complaint that conditions 
were not good. 

I had no part in arranging 
the deportation. I suffered from 
the same apprehensions that 
everybody else did at that time 
over the possibility of some se- 
rious catastrophe brought about 
by the actions of these foreign- 
ers — ^not being foreigners in the 
sense of race necessarily but 



HARRY E. WOOTTON. 


71 


men who were not employed in 
the district, who had come in 
there to cause trouble and who 
were members of the I. W. W. 
organization. 

Mr. Burges: State whether 
or not you knew of any other 
way or believed there was any 
way to avert that danger ex- 
cept by what was done. I knew 
of no way. 

Jack Me Re a, watchman: 
Heal'd men in the picket line 
say, **let’s beat them up as we 
did at Globe. You have only a 
few days to work. We will take 
charge of it after that.” 

Frank Barnes, miner, gave 
similar evidence. 

So did Pedro Oarcia, miner. 

P. L. Walton : In April, 1917, 
was in the Copper Queen Hos- 
pital. A man in the next bunk 
said he was an 1. W. W. and 
that 1 had better join as there 
was going to be trouble, that 
they were going to blow up the 
hospitals and blow up the town 
if they didn't gain their point; 
they would burn everything in 
Bisbee. There would be nothing 
left. 

April 5. 

Stiles P. Jones: Am a miner 
but was employed during the 
strike to watch the strikers by 
the Loyalty League. Saw num- 
bers of strangers that looked 
like miners come into town on 
every train, some wore I. W. W. 
buttons; saw them afterwards 
in the picket lines. 

Charles Merrill gave similar 
evidence. 

George Scott also testified to 
this effect. 

James E. Brophy: Attended 
some of the miners' meetings 


at the time of the strike; heard 
one speaker named Clark say 
that what they wanted was 
$6.00 and eight hours of work» 
and that was not what they 
wanted; they wanted $8.00 and 
six hours, and that was not 
what they wanted. They wanted 
the mines, they are ours, we 
made them. He advised them 
to get their red cards, that they 
were better than Liberty Bonds. 
The pickets were mostly stran- 
gers and foreigners. When the 
miners would go on and off 
shift they would grab hold of 
the men and take their lunch 
buckets away from them, grab 
them and kick them down the 
street. 

Robert M. Thursby: Am a 
miner; did some work during 
the strike; had a wife and child 
and the crowd seemed pretty 
hostile; when I went to work 
they called me a stiff-legged son 
of a • * ♦ and ”we will get 
you yet.” 

W. C. Pope: Was a miner at 
Bisbee; was stopped a number 
of times going to work. One 
morning they got me by the 
coat, said I was not going to 
work. I pulled away and went 
to work. They said I hope the 
dirty son of a ♦ ♦ ♦ gets buried 
up in the mine, not only me but 
a great many others. Later on 
a friend of mine said he would 
advise me not to be a damn fool 
any longer, to come out with 
the bunch, that in a few days 
there would be hell a-popplng, 
that they were going to start 
something. 

Samuel Ryle: Was a miner in 
the Warren District in 1917; 
Two mornings after the strike 
was called, going to work there 
was about forty of these men 
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Stopped me and asked me to 
come out with them. I told 
them I couldn't see my way 
clear to come out, as I felt It 
my patriotic duty at duch a time 
to work even if 1 was called to 
work for a dollar a day, it was 
no more of a sacrifice to me 
than it would be to the boys at 
the front. The morning follow- 
ing they stopped me again. 1 
says, "Now I must be honest 
with you,” I says, "I can't af- 
ford to come out with you fel- 
lows,” I says, *T have got a 
wife and a little' boy and a 
crippled brother, and a widowed 
mother to look after, and I 
have to work.” And they told 
me, they says, "Well, if you 
don't come out with us, we will 
cripple you, too.” I told them 
that I would look after that 
part of it all right. The third 
morning when they seen me 
coming, they shouted out to each 
other, "Well, here comes the 
cripple.” I Just gave them a 
smile and passed on, and I 
heard one of them passing call 
me a scab. That kind of 
aroused my temper and I says, 
"I am no scab and I am Just 
doing my duty. 1 feel the flag 
of the country, and I have got 
to work if I am the only man 
traveling this road I must 
work.” So it went on until the 
following week, we were ordered 
out on night shift, a bunch of 
us, to keep the thing running. 
I come down to the post-office 
and a bunch of them walked up 
to me and asked would I like 
to have my wife and child to 
be a widow and orphan. I 
told them, no sir, I wouldn't 
like to see them treated that 
way. They says, "They will be 
if you don't quit working.” I 


didn't say any more to them, 
but Just went on to work. 1 
afterwards took part In the de- 
porting drive, because I thought 
it necessary for the safety of 
my wife and child. 

W. C’. Pope: Know Fred W. 
Brown; saw him several times 
on the picket line taking notes 
of the men that were going to 
work. 

April 6. 

John Rode: In July, 1917, 
was foreman of a mine at Grif- 
fith; the men were mostly Mex- 
icans. One night I saw a crowd 
in a tent and went in, a Mexi- 
can was talking to them. He 
said, "I want all you people to 
go and Join the union, the I. 
W. W. in Bisbee.” He read 
some newspapers and it tells all 
over the United States is going 
to be strikes, New York, Chi- 
cago, Pennsylvania, Nebraska, 
and in Arizona at Jerome, Mi- 
ami, Clifton, all over Arizona is 
going to have strikes and 1 
want you to Join the union and 
this I. W. W., and after he read 
the papers one of these Mexi- 
cans says, "he has been working 
two or three days and hasn't 
got no money, not enough mon- 
ey,” and he said, "no matter 
about such business, 1 have got 
plenty of money. I give dollar 
to each single man to spend in 
town and have board and hotel 
and moving pictures.” And an- 
other Mexican says what about 
people that have got families, 
and they said all right, and 
they said what names, and they 
commenced to give the names 
and put the names on paper and 
he give postcards and five Mex- 
icans left the same night. 
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Frank Ashton: WaB working 
in a Bisbee mine in 1917. The 
strikers would stop me quite 
often and try to get me to Join 
them. They said see this crack? 
And I said *T do” and they said 
if you continue going up the 
hill we will throw you in it 
Happened to have some thrift 
stamps with me and 1 took them 
out to see if they were all there 
and a man said “why don’t you 
throw them away and get a red 
card, they are not any good. 
The red card will do you more 
good anywhere in the country.” 

Mrs. B. Butler: I kept a 
boarding house in the Warren 
District. During the strike a 
Finnish woman said that if I 
served any meals in the dining 
room to working men that I 
was going to get into trouble, 
and I said what trouble will I 
get into? and she said “We will 
burn you out or do something 
to you.” 

H. Ooughlin: Two nights 
after the strike began, two men 
tackled me on the street. They 
said “you are still packing a 
bucket,” and I said “yes'* and 
they said “You had better pack 
a union card,” and I said I 
wasn't In the union and was 
going to work and then one hit 
me in the breast. Had a piece 
of pipe up my sleeve and 1 hit 
him and knocked him out and 
the other fellow made a grab at 
me and I beat it home. 

M. J. CowaUf Pete Qibrich^ 
Romula Razuras, Benjamin Lo^ 
pee, miners, gave similar evi- 
dence. They were all men who 
were forced to quit work on ac- 
count of the threats of the strik- 
ers. 

William Whitehead: Was 
working at a mine in the War- 


ren District. Met a crowd in 
the street. One of them says 
“Don't you know that there is 
a strike on?” I said “yes, who 
called this strike in Bisbee?” 
They said, “We did.” I says, 
“How many of you live in Bis- 
bee?*' There was none of them 
spoke. I says, “Do you know that 
if you had put this thing up to a 
vote of the people in Bisbee, 
working men, there wouldn't 
have been no strike?” They 
didn't say nothing. Then they 
asked me what I was going to 
do when they won. I says, “I 
don't know.” “Well,” they says, 
“we know, you are going out of 
town.” “Well,” I says. “I guess 
I have got enough money to go 
out of town if it comes to a 
case like that” and they said 
“yes you will go out of town 
in two days and you will prob- 
ably wear a wooden suit when 
you go out.” The man that 
was talking was a big German 
and another one a little black 
Irishman. So I saw Harry 
Wheeler and asked him for pro- 
tection. 

Lena Whitehead: My husband, 
the strikers didn't want him to 
go to work and they was threat- 
ening him all the time telling 
him if he did go to work they 
would kill him and all such 
stuff like that. 1 was scared to 
death. 

S. K. Williams: Am an at- 
torney and own several lodging 
houses in Bisbee. During the 
strike three men came to my 
house. They told me they were 
a committee representing the 
strikers and they came to tell 
me to run all the scabs that 
were lodging in my house out; 
said they would boycott my 
house if I didn't. I asked them 
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to consider It. All I owned in 
the world in the 30 years gath- 
ering was there, and one of the 
committee said would you like 
to see it In aahes? 

Frank Salmon: Was in Bls- 
bee in 1917 in July working on 
the streets and of nights when 
those trains came. There was 
quite a number of men on every 
train and walking in from Os- 
borne I would see them every 
night, practically strangers; the 
Increase of these men from time 
the strike was called up to the 
day of the deportation, would 
say was 75 percent. They looked 
to be a tough bunch to me. 
That is men who had not 
worked under ground. They 
were sun-burned, such as men 
who worked out. Men who 
work under ground have a 
lighter complexion and you can 
tell them. 

Mrs, John Oonderson: Kept a 
rooming house in Bisbee. Strik- 
ers warned me not to rent any 
rooms to workers. They said 
the strikers would win out and 
if they did I would be put out 
of business, and they said there 
had been such a thing known 
as buildings being blown up. 

Jesus Rochas: At a meeting 
In July, 1917, in Bisbee heard 
Dorene, the head of the Mexi- 
can strikers, say it didn’t make 
any difference that the company 
had guns, munitions and rapid 
firearms on the hilltops, that 
they had dynamite, that the 
boys shouldn’t be afraid, that 
they had dynamite. 

William Jewell: A striker 
named Slim wanted me to Join 
the I. W. W. He said we are 
going to call a strike 'all over 
the country. I says, ‘T hate to 
see a strike come with the coun- 


try at war” and he said ‘T hear 
so much of this old country 
stuff around here” and he said 
”To hell with that. I would 
Just as soon wipe my ass on the 
flag as I would on this piece 
of paper I have here” and I 
said “Well Slim if the country 
didn’t satisfy me I would take 
the boat that brought me over 
and beat it back,” and I said 
“You can’t be a citizen and talk 
that way,” and he said “I ain’t 
a citizen and I ain't going to 
be one.” He was a German. 

April 7, 

Isaac Jacobson: Roomed in 
Bisbee with a number of the 
strikers. When war was de- 
clared I always wore an Ameri- 
can flag. Two or three times 
they made the remark to me, 
“When are you going to throw 
away that rag?” In the yard 
there were sitting on the bench 
a bunch of them. One of them 
made the remark, “I hope to see 
Germany whip them all,’’ You 
could hear them for blocks ap- 
plauding. One of the leaders 
took out a book and says, “I 
have here the name of the men 
that was working in the mine. 
Some of them I have a photo- 
graph of. Pictures of them.” 
He says “not any of them will 
be able to work here or no- 
where.” 

Pete Ivanovitch: Was a miner 
in Bisbee during the strike. A 
friend tell me not to go back 
to work as a bunch would come 
in the night time and kill me. 
When I go to work the strikers 
catch me at the depot and take 
my lunch bucket and call me 
names about a dozen times. I 
said “my wife is in the hospital. 

I got to work for the money,” 
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and they say “we have Austrian 
and German money." And I 
said “I don’t need that money. 
I pay my bill.” 

James Johnson, Oeorge Walsh, 
Remi Lalonde, Mrs. Chas. WiU 
son, 'Nellie Hoy, or their hus- 
bands, testified that they were 
afraid to go to work and that the 
conditions made them fear for 
the safety of them and their 
families. 

Helen 8. Hall: Lived in Bis- 
bee at the time. A full blooded 
German that was rooming at 
my house was out on strike. He 
showed me a roll of money. I 
says, “what is that for?” “To 
buy ammunition with.” I says, 
“for what ” “We are going to 
burn up this town. We are go- 
ing to blow up everything and 
if you have got any valuables 
you gather them up so that you 
can get them out at a moment's 
notice;” I says “you wouldn’t 
do such a thing as that. Just 
think of the women and chil- 
dren.” He says, “I don’t care 
anything about that.” And I 
says, “When are you going to 
do it?” He says “We are going 
to set the town afire on such a 
night” and that was the night 
after the deportation. He says, 
“We are going to win this busi- 
ness if we have to kill every- 
body in Bisbee.” I says, “you 
know the government needs the 
copper and they need our assist- 
ance to help and do all we can.” 
And he says, “To hell with you 
and your government.” I was 
very angry and I had a paper 
in my hand rolled up and I 
slapped him in the face with it 
and I says, “Don't you never 
dare to talk about my govern- 
ment. I had two brothers that 
fought and bled for their country 


and you can’t say one word 
against my government. They 
would rise up in holy indigna- 
tion If they thought I had as- 
sisted a traitor,” and we had 
quite a litte bit of trouble over 
over it and finally I says, 
“There is the gate and you get 
out of my yard. If you don’t,” 
I says, “I am liable to do 
something desperate.” And he 
said he wouldn’t; he was going 
to stay there. I told him he 
wouldn't, “if I have to get a 
gun. I can’t have no such a 
man as that in my place and I 
wont.” And I went into the 
house, and he went through the 
gate with his grip. That is the 
last I seen of him. But I knew 
they was intending to burn up 
the city. 

April P. 

Fred A. McKinney : In sum- 
mer of 1917 was newspaper man 
in Bisbee. Knew most of the 
leaders; attended their meetings 
and talked with numbers of the 
men during the strike; went to 
the meeting at which the strike 
was called; saw that the large 
majority of the crowd were 
strangers. Heard Maddock, one 
of the leaders, and who spoke 
several times, say, “Our photo- 
grapher is getting the pictures 
of the men as they come off 
shift. Everybody who is work- 
ing — all men who are working 
are marked men. When we win 
the strike and get the Jobs, 
those fellows will get theirs. 
They will get what is coming to 
them, these men, these scabs, 
these marked men.” 

Heard it said that when this 
strike is won for eight hours 
and six dollars, then we will 
strike again for six hours and 
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eight dollars, and so on until 
we finally get the mines. One 
or two of the speakers said this 
thing must be kept up until the 
mine owners had to give up the 
mines, until they were no longer 
profitable. 

At the City Hall Park Mad- 
dock said, **The capitalists and 
their hired press are after you. 
They are hounding to buy Lib- 
erty Bonds.” He pulled out of 
his vest pocket his red card and 
says, “This is the only Liberty 
Bond that will do you any good, 
this little red card.” He says, 
•‘Wall Street brought this war 
on, and they are trying to make 
you pay for it buying Liberty 
Bonds. When you working 
men, when you quit shouldering 
a rifle and marching away to 
kill your brother worker there 
will be no more war. The 


rich men don't shoulder rifles, 
it is you poor stiffs that do.” 

John E. Skinner: During the 
strike I was living with my 
family at Gleason about 27 miles 
from Bisbee. Shortly after the 
deportation, six men came to 
my ranch; two of them ap- 
peared to be Americans and the 
other four were foreigners; they 
were armed; they stated that 
they were participants in the 
trouble going on in Bisbee; that 
they had escaped from the 
drive; that their purpose was 
to destroy the camp with dyna- 
mite, and that if they had not 
been beaten to it by one day 
they would have done so. 

All the witnesses for the de- 
fense were cross-examined at 
great length by the State, many 
days being consumed in hearing 
their testimony. 


April 20 

The Court: I have excluded both documentary and oral evidence 
to prove a general conspiracy as set out in the offer of proof. The 
question now arises whether as showing the conditions at Bisbee, 
the character of the I. W. W. organization, as set out in their 
Constitution and literature may be proved. Now it strikes me 
that when a condition of violence and terrorism is charged to 
exist, that the character of those charged with causing that situ- 
ation is a legitimate and proper thing to be shown in determining 
whether or not that situation actually existed. When men are 
asserted to have been violent, to have caused a situation of violence, 
you may properly inquire what manner of men it was who 
are charged with so doing, that the character of the organization 
may be shown, not as warranting the extreme and summary 
remedy adopted, but as a circumstance on the same plane, so far 
as the legal effect is concerned, as the physical appearance of the 
parties involved. It is simply the question, what kind of people 
were there, and is governed by the same rule that would permit 
a showing that they were strangers; that they were short men or 
tall men, or had this or that api^earance. The same principle 
warrants the introduction of evidence as to what the organization 
was that they claimed to have been appr^ensive of. There is 
evidence tending to show that the strike was called by a certain 
organization, that it was conducted by that certain organization. 
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perhaps In large part. So I rule that the defense may show by 
oral or documentary evidence the character of this organization. 

The Defense thereupon (after pamphlets, books, circulars and 
calling witnesses, printers and other literature, 
others to show that the writ- (The following extracts will 
ings had been printed and pub- show the character of these 
lished by the I. W. W. or at writings.) 
their order) read many of their 

The Constitution of the 1. W. W. (Preamble) 

The working class and the employing class have nothing in 
common. There can be no peace so long as hunger and want are 
found among millions of working people and the few, who make 
up the employing class, have all the good things of life. 

Between these two classes a struggle must go on until the 
workers of the world organize as a class, take possession of the 
earth and the machinery of production, and abolish the wage 
system. 

We find that the centering of the management of Industries 
into fewer and fewer hands makes the trade-unions unable to 
cope with the ever growing power of the employing class. The 
trade-unions foster a state of affairs which allows one set of 
workers to be pitted against another set of workers in the same 
industry, thereby helping defeat one another in wage wars. More- 
over, the trade-unions aid the employing class to mislead the 
workers into the belief that the working class have interests in 
common with their employers. 

The conditions can be changed and the interest of the working 
class upheld only by an organization formed in such a way that 
all its members in any one Industry, or in all industries, if neces- 
sary, cease work whenever a strike or lockout is on In any 
department thereof, thus making an injury to one an injury to all. 

Instead of the conservative motto, "A fair day’s wages for a 
fair day’s work" we must inscribe on our banner the revolution- 
ary watchword, "Abolition of the wage system.” 

It is the historic mission of the working class to do aivay with 
capitalism. The army of production must be organized, not only 
for the every day struggle with capitalists, but also to carry on 
production when capitalism shall have been overthrown. By 
organizing industrially we are forming the structure of the new 
society within the shell of the old. 

Knowing, therefore, that such an organization is absolutely neces- 
sary for our emancipation, we unite under the following consti- 
tution: 

The 7. W. W. Its History, Structure and Methods (Vincent St John,) 

In the fall of 1904 six active workers in the revolutionary labor 
movement held a conference. They issued a call for a larger gather- 
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Ing. The six were Isaac Cowen, American representative of the 
Amalgamated Society of Engineers of Great Britain, Clarence Smith, 
general secretary-treasurer of the American Labor Union, Thomas 
J. Hagerty, editor of the “Voice of Labor,*' official organ of the 
A. L. U., George Estes, president of the United Brotherhood of Rail- 
way Employes, W. L. Hall, general secretary-treasurer U. B. R. E., 
and Wm. E. Trautman, editor of the “Brauer Zeltung,** the official 
organ of the United Brewery Workers of America. 

The conference met with thirty present, and drew up the Indus* 
trial Union Manifesto calling for a convention to be held in 
Chicago, June 27, 1905, for the purpose of launching an organization 
in accord with the principles set forth in the Manifesto. 

One hundred and eighty-six delegates met at Chicago from 34 
states, representing 90,000 members, and adopted the 1. W. W. Con- 
stitution. 

All kinds of theories were represented among the delegates 
present at the first convention. The principal ones were four: 
Parliamentary socialists — ^two types — nihilist and opportunist, 
Marxian and reformist; anarchist; Industrial unionist; and labor 
union fakir. 

The first year of the organization was one of internal struggle 
for control by these different elements. The two camps of socialist 
politicians looked upon the I. W. W. only as a battle ground upon 
which to settle their respective merits and demerits. The labor 
fakirs strove to fasten themselves upon the organization that they 
might continue to exist if the new union was a success. The 
anarchist element did not interfere to any great extent in the in- 
ternal affairs. In spite of these and other obstacles tne new organ- 
ization made progress; fought successful battles with the employing 
class, and started a monthly organ, “The Industrial Worker.*’ Also 
issued the first call for the defense of Moyer, Haywood and Petti- 
bone under the title “Shall our Brothers Be Murdered?*’ and formed 
the defense league. Finally at the fourth convention, the rupture 
between the socialists and the union workers and the revolutionary 
workers became complete and ended with the latter getting absolute 
control, which they still enjoy. 

The I. W. W. holds that, regardless of the bravery and spirit the 
workers may show, if they are compelled to fight with old methods, 
and an out of date form of organization against the modern organ- 
ization of the employing class, there can be but one outcome to any 
struggle waged under those conditions — defeat. It recognizes the 
need of working class solidarity. To achieve this it proposes the 
recognition of the Glass Struggle as the basic principle of the or- 
ganization, and declares its purpose to be the fighting of that 
struggle, until the working class is in control of the administration 
of industry. 

As a revolutionary organization the I. W. W. uses any tactics 
that will get the results sought solely by the power of the organizar 
tion to make good. The question of “right” or “wrong” does not 
concern us. 
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No terms made with an employer are final. All peace so long 
as the wage system lasts, is but an armed truce. We seek no agree* 
ments with employers. 

Falling to force concessions from the employers by the strike, 
work is resumed and ^'sabotage*' is used to force the employers to 
concede the demands of the workers. 

The great progress made in machine production results in an 
ever increasing army of unemployed. To counteract this the I. W. 
W. aims to establish the shorter work day, and to slow up the 
working pace, thus compelling the employment of more and more 
workers. (The writer names the large number of strikes ordered 
by the I. W. W.) 

During strikes the works are closely picketed and every effort 
made to keep the employers from getting workers into the shops. 
All supplies are cut off. All shipments are fused or missent, de- 
layed and lost if possible. Strike breakers are isolated. Inter- 
ference by the Government is resented by open violation of the 
Government’s orders. Going to jail cn massc^ causing expense to 
the taxpayers — which is but another name for the employing class. 
The organization has fourteen publications of its f)wn, twelve 
weekly and two bi-weekly, in the following languages: English 3, 
and one each in French, Italian, Spanish, Portuguese, Russian, 
Polish, Slavish, Lithuanian, Hungarian, Swedish and Jewish. A 
Spanish weekly and an Italian weekly are afilliated. One Russian 
weekly and an English monthly and a Finnish daily. The member- 
ship today, about 300,000, consists very largely of unskilled workers, 
is in the following industries: Textile. Steel, Lumber, Mining, 
Farming, Railroad Construction and Marine Transportation, 

The future belongs to the I. W. W. The day of the skilled worker 
is past. Machine production has made the unskilled worker the 
main factor in industry. The workers can no longer act in small 
groups with any chance of success. They must organize and work 
as a class. 

We are looking forward to the time when the organized Pro- 
letariat will meet in their Union the world over and decide how 
long they will work and how much of the wealth they produce 
they will give to the Boss. 

‘^Patriotism and the Worker^ By Gustave Herve, 7. W. W. Ptilh 
lishing Bureau, Chicago.^' Introduction. 

In Issuing this well known speech of Gustave Herve’s as one of 
the publications of our Bureau we are contributing to an agita- 
tion that is now universal in the Capitalists' world, and is of prime 
Importance as well in the United States as in Prance. Here, as in 
France, the child's brain is stuffed with stories of alleged "heroes" 
of American History from George Washington to Theodore Roose- 
velt as a preparatory schooling for the future slave to acquire the 
necessary respect for and obedience to his master whose master* 
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ship, in America as in Europe has resulted from fraud, cunning, 
financial manipulation, land steals, and by fishing in troubled waters 
during and after waters of conquest or of expansion, as well as 
through the merciless exploitation of the working class in industry. 

The Industrial Workers of the World aims to unite all wage 
workers, without distinction of race, nationality, sex or any other 
consideration except that they are exploited by a master, into One 
Big Union of the Working Class, “To take possession of the earth 
and the machinery of production and abolish the wage system," thus 
putting an end forever to the rule of the robber class. 

The General Strike. By William D. Hayicood; also, The Last 
War, hy B. B., I. W. W. Pub. Bureau, Chicago. 

The working class can't lose anything. While the capitalist class 
have got all the money and all the credit, still if the working class 
laid off the capitalists couldn't get food at any price. All the work- 
ers have to do is to organize so that they can put their hands in 
their pockets; when they have got their hands there, the capitalists 
cant get theirs in. If the workers can organize so that they can 
stand idle they will then be strong enough so that they can take 
the factories. I hope to see the day when the man who goes out 
of the factory will be the one who will be called a scab; when 
the good union man will stay in the factory, whether the capitalists 
like it or not; when we lock the bosses out and run the factories to 
suit ourselves. That is our program. We will do it. 

Europe is strewn with ruins of towns and villages, and thousands 
of corpses, and all this destruction has been brought about by the 
scientifically conceived instruments, carefully prepared for that sole 
purpose during many years of labor. These politicians have the 
boldness to think and plan on a scale that we workers may well 
envy. But it is the workers who build and man their ships, their 
guns; and who manufacture their explosives and the whole of the 
engines of war. It is they who lead dreary lives to make these 
marvels of destruction possible. It is the working men who submit 
themselves in their thousands to be blown to pieces by these 
weapons, it is they who bear the poverty that follows in the wake 
of war — and all the time the rich grow richer and in the work 
houses our veterans weep with Joy in reading of our glory! 

Rich are the palaces the workers can build and furnish with the 
utmost wealth, but should they attempt to enter them they will 
meet the bludgeon which they have made for the policeman, and 
be conducted to the prison they have so substantially built, and 
locked in by the lock they so carefully constructed. 

It is war we proclaim, the last war, the international war in 
which the workers of all lands shall be united against the invaders 
— ^the rich who have seized the land and lived on the labor of the 
poor. This is the war that remains yet to be fought, it is inevitable. 
It may be delayed but it cannot be prevented. 
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7, W. W. Songs to Fan the Flames of Discontents^ 

7. W. W. Pub, Bureau, Chicago, III, 

WORKERS OP THE WORLD ANTHEM. 

By Joe Hill. 

If the workers take a notion 

They can stop all speeding trains. 

Every ship upon the ocean 

Thoy can tie with mighty chains. 

Every wheel in the creation, 

Every mine and every mill. 

Fleets and armies of the nation. 

Will at their command stand still. 

Join the union, fellow workers. 

Men and women, side by side; 

We will crush the greedy shirkers 
Like a sweeping, surging tide; 

For united we are standing, 

But divided we will fall; 

Let this be our understanding — 

“All for one and one for all.” 

Workers of the world, awaken! 

Rise in all your splendid might; 

Take the wealth that you are making, 

It belongs to you by right. 

No one will for bread be crying, 

Well have freedom, love and health. 

When the grand red flag is flying 
In the Workers’ Commonwealth. 

THE BANNER OP LABOR. 

(Tune: “The Star Spangled Banner.”) 

Oh, say, can you hear, coming near and more near. 

The call now resounding: “Come all ye who labor?” 
The Industrial band, throughout all the land. 

Bid toilers, remember each toiler his neighbor. 

Come, workers, unite! ’tis Humanity's fight. 

We all, you come forth in your manhood and might. 

Chorus: 

And the BANNER OF LABOR will surely soon wave 
O'er the land that is free from the master and slave. 
And the BANNER OF LABOR will surely soon wave 
O'er the land that is free from the master and slave. 
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The blood and the lives of children and wives 
Are ground Into dollars for parasites’ pleasure; 

The children now slave* till they sink In their grave — 

That Robbers may fatten and add to their treasure. 

Will you Idly sit by, unheeding their cry? 

Arise! Be ye men! See, the battle drawn nigh! 

THE WORKERS’ MARSEILLAISE. 

Ye sons of toll, awake to glory! 

Hark, hark, what myriads bid you rise; 

Your children, wives and grandsires hoary — 

Behold their tears and hear their cries! 

Behold their tears and hear their cries! 

Shall hateful tyrants mischief breeding. 

With hireling hosts, a ruffian band — 

Affright and desolate the land. 

While peace and liberty lie bleeding? 

Chorus; 

To arms! to arms! ye brave! 

Th’ avenging sword unsheathe! 

March on, March on, all hearts resolved 
To Victory or Death. 

HARVEST WAR SONG. 

By Pat Brennan. 

( Tune : "Tipperary.” ) 

We are coming home, John Farmer; we dre coming back to stay. 
For nigh on fifty years or more, we’ve gathered up your hay. 

We have slept out In your hayfields, we have heard your morning 
shout; 

We’ve heard you wondering where in hell’s them pesky go-abouts? 

Chorus: 

It’s a long way, now understand me; It’s a long way to town: 

It’s a long way across the prairie, and to hell with Farmer John. 
Up goes machine or wages, and the hours must come down; 

For we're out for a winter's stake this summer, and we want no 
scabs around. 

You’ve paid the going wages, that’s what kept us on the bum. 

You say you’ve done your duty, you chin>whiskered son of a gun. 
We have sent your kids to college, but still you must rave and 
shout, 

And call us tramps and hoboes, and pesky go-abouts. 

But now the wintry breezes are a-shaklng our poor frames. 

And the long drawn days of hunger try to drive us boes Insane. 

It Is driving us to action — we are organized today; 

Us pesky tramps and hoboes are coming back to stay. 
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THE PREACHER AND THE SLAVE. 

By Joe Hill. 

(Tune: “Sweet Bye and Bye.“) 

Long-haired preachers come out every night, 

Try to tell you what’s wrong and what’s right; 
But when asked how *bout something to eat 
They will answer with voices so sweet: 

Chorus: 

You will eat, bye and bye, 

In that glorious land above the sky; 

Work and pray, live on hay. 

You’ll get pie in the sky when you die. 

And the starvation army they play. 

And they sing and they clap and they pray. 

Till they get all your coin on the drum, 

Then they'll tell you when you’re on the bum: 

Chorus: 

You will eat, bye and bye. 

When you’ve learned how to cook and to fry; 
Chop some wood, ’twill do you good, 

And you’ll eat in the sweet bye and bye. 

THE NINETY AND NINE. 

By Rose Elizabeth Smith. 

(Tune: “Ninety and Nine.’’) 

There are ninety and nine that work and die. 

In the hunger and want and cold, 

That one may revel in luxury. 

And be lapped in the silken fold. 

And ninety and nine in their hovels bare, 

And one in a palace of riches rare. 

From the sweat of their brow the desert blooms 
And the forest before them falls; 

Their labor has builded humble homes. 

And cities with lofty halls; 

And the one owns cities and houses and lands 
And the ninety and nine have empty hands. 

But the night so dreary and dark and long. 

At last shall the morning bring; 

And over the land the victor’s song 
Of the ninety and nine shall ring, 

And echo afar, from zone to zone, 

“Rejoice! for Labor shall have its own.’’ 
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CHRISTIANS AT WAR. 

By John F. Kendrick. 

(Tune: '"Onward, Christian Soldiers.”) 

Onward, Christian Soldiers! Duty's way is plain: 

Slay your Christian neighbors, or by them be slain. 

Pulpiteers are spouting effervescent swill, 

Ck>d above is calling you to rob and rape and kill. 

All your acts are sanctified by the Lamb on high: 

If you love the Holy Ghost, go murder, pray and die. 

Onward, Christian soldiers! Rip and tear and smite! 

Let the gentle Jesus bless your dsmamite. 

Splinter skulls with shrapnel, fertilize the sod; 

Polks who do not speak your tongue, deserve the curse of God. 
Smash the doors of every home, pretty maidens seize; 

Use your might and sacred right to treat them as you please. 

Onward, Christian soldiers! Eat and drink your fill; 

Rob with bloody fingers, Christ O. K.*s the bill. 

Steal the farmer's savings, take their grain and meat; 

Even though the children starve, the Savior's bums must eat. 
Bum the peasant's cottages, orphans leave bereft; 

In Jehovah's holy name, wreak ruin right and left. 

Onward, Christian soldiers! Drench the land with gore; 

Mercy is a weakness all the gods abhor. 

Bayonet the babies. Jab the mothers, too; 

Holst the cross of Calvary to hallow all you do. 

File your bullets* noses fiat, poison every well; 

God decrees your enemies must all go plumb to hell. 

Onward, Christian soldiers! blighting all you meet. 

Trampling human freedom under pious feet. 

Praise the Lord whose dollar sign dupes his favored race! 

Make the foreign trash respect your bullion brand of grace; 

Trust in mock salvation, serve as pirates* tools; 

History will say of you: "That pack of G d fools.*' 


PAINT "ER RED. 

By Ralph H. Chaplin. 

(Tune: "Marching Through Georgia.'*) 

Come with us, you workingmen, and Join the rebel band; 
Come you discontented ones, and give a helping hand; 

We march against the parasite to drive him from the land. 
With ONE BIG INDUSTRIAL UNION. 
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Chorus: 

Hurrah, Hurrah, we're going to paint 'er red. 

Hurrah, Hurrah, the way is clear ah^ad — 

We're gaining shop democracy and liberty and bread 
With ONE BIG INDUSTRIAL UNION. 

In factory and field and mine we gather in our might. 

We're on the job and know the way to win the hardest fight. 
For the beacon that shall guide us out of darkness into light, 

IS ONE BIG INDUSTRIAL UNION. 

Gome on, you fellows, get in line; we'll fill the boss with fears. 
Red's the color of our fiag, it's stained with blood and tears— 
We'll fiout it in his ugly mug and ring our loudest cheers 
For ONE BIG INDUSTRIAL UNION. 

"Slaves” they call us "working plugs,” inferior by birth. 

But when we hit their pocketbooks we'll spoil their smiles of 
mirth. 

We'll stop their dirty dividends and drive them from the earth 
With ONE BIG INDUSTRIAL UNION. 

We hate their rotten system more than any mortals do. 

Our aim is not to patch it up, but build it all anew, 

And what we'll have for g.*ivernment, when finally we're through 
is ONE BIG INDUSTRIAL UNION. 

Proletarian and Petit Burgeois. Austin Lewis, I, W, W. Pub, 
Bureau, Chicago, 

The Petit Bourgeois are the small capitalists, shopkeepers, manu- 
facturers and farmers who form the backbone of our present sys- 
tem. They are being crushed by the Big Capitalist, and have been 
driven to work for a salary for him. 

The small fish swallowed is transformed into a part of the 
shark, and the petit-bourgeois losing his economic identity is ab- 
sorbed in the Nirvana of the greater capitalism. He does not count. 
The defeated small tradesman either sinks into oblivion, buried in 
the slums, the cemetaries of the unfit, or perambulates the earth 
an uneasy ghost entirely out of place in society and tampering 
with reactionary politics, in the ranks of the Roosevelt psuedo 
progressives, or playing with the Socialist Party. 

What is a proletarian? He is one who has nothing but his labor 
power to sell, and whose labor power is incapable of being turned 
Into property. Skilled labor is being qualitatively reduced to terms 
of unskilled labor. The crafts are tottering and the future of the 
proletariat is no longer in the hands of the aristocracy of labor 
but is being transformed at an ever increasing speed into those of 
the common labor masses. 

Individual skill, which is the fundamental underlying base of 
the craft and upon which the craftsman relies for his superiority 
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over unskilled labor, is being rapidly obliterated. Standardization 
and the control of technical processes which become more and 
more perfect with the increasing knowledge of scientific laws and 
mechanics fling thf craftsman in ever increasing numbers upon 
the scrap heap and confiscate his precious possession, his particu- 
lar little piece of property. 

The present system which is the great confiscator of property and 
which in the name of preserving property rights destroys all in- 
ferior property rights, has him in its clutch and he has to go the 
way of the small bourgeois. He cannot save himself. 

The proletarian, which is just entering the ring as a contestant 
for the mastery of the modern world, comes equipped with the 
knowledge that its victories are not to be won by the babblings of 
public men and the intrigues of political place-hunters, but by stem 
conflict on the industrial field and by ceaseless and relentless war 
upon those whom it must expropriate.*' 

'^Sabotage, Its History, Philosophy and Function, 
by Walker C. Smith:* 

Three versions are given of the source of the word. The one 
best known is that a striking French weaver cast his wooden shoe 
— called a sabot — into the delicate mechanism of the loom upon 
leaving the mill. The confusion that resulted, acting to the worker's 
benefit, brought to the front a line of tactics that took the name of 
SABOTAGE. Slow work is also said to be at the basis of the 
word, the idea being that wooden shoes are clumsy and so prevent 
quick action on the part of the workers. The third idea is that 
Sabotage is coined from the slang term that means "putting the 
boots" to the employers by striking directly at their profits without 
leaving the Job. 

Sabotage is the destruction of profits to gain a definite, revolu- 
tionary, economic end. It has many forms. It may mean the de- 
stroying of raw materials destined for a scab factory or shop or 
the spoiling of a finished product, or the destruction of parts of 
machinery or the disarrangement of a whole machine where that 
machine is the one upon which the other machines are dependent 
for material. It may mean working slow, or poor work, or missend- 
ing packages, giving overweight to customers, pointing out defects 
in goods, using the best of materials where the employer desires 
adulteration, and the telling of trade secrets. 

Sabotage is a direct application of the idea that property has no 
rights that its creators are bound to respect. Especially is this true 
when the creators of the wealth of the world are in hunger and 
want amid the abundance they have produced, while the idle few 
have all the good things of life. 

The charge that sabotage is "immoral," "unethical," "uncivil- 
ized," and the like, does not worry the rebellious workers so long 
as it is effective in fllcting injury to the employer’s profits. The 
question is not, "Is sabotage immoral?" but, "Does sabotage get 
the goods?" The press is one of the greatest agencies used by the 
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employers to keep the workers In subjection. It is dominated by 
the industrial masters. Sabotage is the most effective weapon for 
the stopping of newspaper attacks upon the workers and their or- 
ganization. 

The linotype operator can misplace a portion of the copy. The 
proof reader can insert or remove the word '‘not'* and thus change 
a knock to a boost. The make-up man can place another article 
where it was intended the lie should go or he can even insert a 
part of another article under the offending heading so that it will 
apparently read correctly and yet will not contain the harmful 
material. The stereotyper can damage the face of the offending 
article so that it will not print. 

In a theatre strike we have only to drop some vile smelling 
chemicals upon the floor during the performance and then make 
a quiet and speedy exit. The audience will follow within a short 
time. 

“Open mouth” sabotage is another form. Commerce today is 
founded on fraud. Capitalism’s standard of honesty demands that 
the wage slave lie to everyone except his employer. 

In the foodstuffs industry open mouth sabotage is peculiarly 
potent. Let the workers expose the method of manufacture and 
the boss will soon come to terms. Let the workers in the candy 
factories tell of the glucose, terra alba and other poisonous sub- 
stances in the candies. Let the cooks tell how food is prepared for 
the table, of how foul meats are treated with chemicals so they 
may be served; let the dishwashers, waiters and other hotel and 
restaurant workers tell of the conditions under wiiich dishes are 
“washed” and the orders “prepared.” Let the building workers 
make known the substitution that invariably takes place in erect- 
ing structures by contract. 

Let the firemen spread the news of boilers in which steam is 
generated to a dangerous point in order to save expenses. 

The factory workers can tell of goods piled up beyond the Are 
limit. The workers in the building of bridges, dams, reservoirs 
and structures of a similar nature, can tell of inferior materials 
used therein and of methods of construction not according to speci- 
fications, ofttimes being the direct cause of many deaths. Workers 
on the railroads can tell of faulty engines, unsafe trestles. Marine 
transport workers would do well to tell of the insufficient number 
of lifeboats, of inferior belts, and so forth. The textile worker 
can tell of the shoddy which is sold as “wool.” 

Sabotage, by Emile Pouget, Translated from the French, with an 
introduction by Arturo M. Oiovannitti. Chicago. 

The first form of sabotage consists in simply “going slow” or 
“taking it easy." 

The bricklayers who are being paid less than they demand and 
are laying 1400 bricks a day will now lay only 1000. If the boss 
notices it, lay the usual number of bricks, but see that the mortar 
does not stick, so that the top part of the wall will have to be 
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made over again in the morning; or else after laying the real 
number of bricks you are actually paid for, build up the rest out 
of the plumb line or use broken bricks or recur to any of the many 
tricks of the trad^. 

The same in other trades. Sweatshop girls when their wages are 
reduced, instead of sewing one hundred pairs of pants, can sew 
seventy; or, if they must return the same number, sew the other 
thirty Imperfectly— with crooked seams or use bad thread or doctor 
the thread with cheap chemicals so that the seams rip a few hours 
after the sewing, or be not so careful about the oil on the machines 
and so on. 

Now that the bosses have succeeded in dealing an almost mortal 
blow to the boycott, now that picket duty is practically outlawed, 
free speech throttled, free assemblage prohibited and Injunctions 
against labor are becoming epidemic. Sabotage, this dark. Invincible, 
terrible Damocles' Sword that hangs over the head of the master 
class, will replace all the confiscated weapons and ammunition of 
the army of the tollers. And it will win, for It is the most redoubt- 
able of all, except the general strike. In vain may the bosses get 
an Injunction against the strikers' funds — Sabotage will get a more 
powerful one against their machinery. In vain may they Invoke old 
laws and make new ones against it — ^they will never discover it, 
never track it to its lair, never run it to the ground, for no laws 
will ever make a crime of the ''clumsiness and lack of skill" of 
a "scab" who bungles his work or "puts on the bum" a machine he 
"does not know how to run." 

There can be no Injunction against it. No policeman's club. 
No rifle diet. No prison bars. It cannot be starved into submission. 
It cannot be discharged. It cannot be blacklisted. It is present 
everywhere and everywhere invisible, like the airship that soars 
high above the clouds in the dead of night, beyond the reach of the 
cannon and the searchlight, and drops the deadliest bombs into 
the enemy's own encampment. 

Sabotage is the most formidable weapon of economic warfare, 
which will eventually open to the workers the great Iron gate of 
capitalist exploitation and lead them out of the house of bondage 
Into the free land of the future. 

The Revolutionary L W. W. By Grover JI. Perry, I, W, W, Put, 
Bureau, Chicago, 

The Industrial Workers of the World are laying the foundation 
of a new government. This government will have for its legisla- 
tive halls the mills, the workshops and factories. Its legislators 
will be the men in the mills, shops and factories. Its legislative 
enactments will be those pertaining to the welfare of the workers. 

These things are to be. No force can stop them. Armies will 
be of no avail. Capitalist governments may issue their mandates 
in vain. The power of the workers — ^Industrially organized — ^Is the 
only power on earth worth considering— once they realize that 
power. Classes will disappear, and in their place will be only 
useful members of society— the workers. 
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Every worker should have an ambition to live to be a healthy 
old man or woman and hear the whistle blow for the bosses to go 
to work. 


The Solidarity, (Issued by 'I, W, WJ 

Because the capitalist class of America saw fit to plunge the 
nation into one of the most hopeless and idiotic wars in history 
Is no reason why the workers should neglect to “Hold all they've 
got and get all they can." The slaves had a war on their hands 
before the Oligarchs started their's — and the workers' war is of 
far more importance. And this greatest and holiest of struggles 
will continue during the “War" and after it is over “Until the 
workers organize as a class, take possession of the earth and the 
machinery of production, and abolish the wage system." The Revo- 
lutionary Workers of Russia have started out to do this very thing 
and that is why the Russian revolution has become the nightmare 
of the Industrial as well as political tyranny the world over. 

Capitalism is a hydra with many heads. War is but one of 
them; governmental repression is but one of them; religion is one 
of them, and the prostituted press one of them. If the working 
class had the power to cut off any one of these heads it would 
have the power to kill the monster outright. It is the historic 
mission of the working class to do away with the Beast, for there 
is no longer room on the earth for both Capitalism and the produc- 
ing class. 

Sabotage is a weapon of industrial warfare, it is one form of 
striking; and, like any other method of striking, is primarily in- 
tended to “hit the boss in the pocketbook." Sabotage is Just as 
necessary to the wage-slave of today as were the bow and arrow to 
his prehistoric forbear. In seeking to “outlaw" sabotage, the legis- 
lators of the Western states are attempting to place human necessity 
outside of the law. But “necessity knows no law." They can Just 
about as easily stop sabotage with legislation as a medicine-man 
could stop a tornado with a tom-tom. 


April 15, 

Yincent Ogwick: Was a miner 
at Bisbee during the strike. Bill 
Kozo, an I. W. W., was working 
nights and I was working days, 
and he was my room partner, 
and he wake me up at 1:30 in 
the morning, told me if I 
knowed the strike was called. I 
said, “no." He said, “Well, the 
strike is on." He asked me if 
I going to work In the morn- 
ing. I said, “I certainly will." 
Why. then, he kind of get mean. 
He said. "Well, If you do why I 


hope somebody kill you, if no- 
body else does I will." 

Paul Lavfenson: Was a dep- 
uty sheriff during the strike; was 
employed to escort the miners to 
and from their work. They 
cursed me, threatened me with 
knocking my white head off and 
used abusive language at all 
times. Told one another that I 
was in business on Main street; 
that I could not afford to do it, 
that I would probably be one of 
them that would suffer the great- 
est because of the fact that they 
anticipated blowing it up. 
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The wife of Bert Long, Secre- 
tary of the I. W. W., said I was 
a damn fool for sticking up for 
the rest of the bunch; that it 
was Just as well fbr me to go a 
little slow; said they were pre- 
pared to defend themselves, take 
guns at any time, that they had 
500 to 1500 guns and ammuni- 
tion in the I. W. W. headquar- 
ters. 

H. E, Wootton: Am the de- 
fendant here. Have lived 8% 
years in Bisbee in the Hardware 
and Plumbing business. The 
strike was very sudden. The 
miners didn't know what the 
strike was called for from what 
I could understand; it pro- 
gressed; the men seemed to be 
discovering that the miners 
didn't want the strike and that 
some of them w'ere going back 
to work and that seemed to 
cause the leaders and the rad- 
ical element to get more bitter 
and more threatening all of the 
time, together with the strangers 
who were entering the town for 
the purpose of promoting the 
strike. It kept getting worse un- 
til the last few days Just before 
the drive it was almost positive 
that there was going to be trou- 
ble there, everybody’s viewpoint. 
The picket would call the men 
going to and from work all kinds 
of names and snatch their lunch 
buckets away from them. They 
would make a circle around a 
man as he was going to work, 
hold him there closed in the cir- 
cle until he was froze out and 
went home. The only way he 
could go was in the direction of 
his home. The last few days 
they were threatening to blow 
up everything. 

An 1. W. W. named Phillips 
told me they were going to win 


the strike, and when they did 
win it they were going to clean 
up the town, every man that 
worked would be beaten up and 
chased out, and the merchants 
that supported the mines would 
also be put out of business, 
burned up and dynamited. If 
they couldn’t win by their own 
efforts in Bisbee they would win 
by bringing in all of the harvest 
Inands from the fields in Kan- 
sas; they would burn up the 
wheat stacks in the fields and 
they would win and they would 
do this not only in Bisbee but 
the whole country would be 
burned to compel it, for them to 
win. 

Mr, Burgca: State whether on 
the 12th of July, 1917, the morn- 
ing of the 12th of July, the night 
of the 11th and the morning of 
the 12th the people of that town 
and the property of that town 
situated within the Warren Dis- 
trict were in danger of destruc- 
tion from any source? 

I did believe it. I had been 
told so often that I couldn’t help 
but believe it. 

Who did you believe was going 
to undertake that? 

The I. W. W. and the striking 
people, the people promoting the 
labor disturbance. 

Were you in fear of great in- 
jury to your family? 

I was. 

What was it that caused you 
on the evening of the 11th, the 
night of the 11th and the morn- 
ing of the 12th of July, 1917, to 
participate in what is called the. 
deportation from Bisbee? 

From what I heard from so 
many people and the action that 
was taking place against me I 
knew that they meant business. 
It was a case of some way to 
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beat them to it or we would be 
put out of the way. They claimed 
they were going to put us out 
of the way and there was no 
question about it, it was a ques- 
tion of whether it was but a 
few days or a few hours and ii 
was a case of somebody acting 
and when the Sheriff called on 
the people to assist him in han- 
dling the situation and getting 


it in hand, I took part and 
helped out. 

Mr. Wootton was cross-exam* 
ined at length by the State. 

ApHl 

A number of witnesses already 
examined were recalled by the 
State in rebuttal on the ques- 
tions of the circumstances of 
the deportation and the acts of 
individuals. 


April 28. 

THE CHARGE TO THE JURY." 


Judge Pattee. Gentlemen of the Jury; The defendant, H. 
E. Wootton, is charged by the information filed in this case with the 
crime of kidnaping. The information charges in substance that 
within the County of Cochise and State of Arizona, on the 12th day 
of July, 1917, the defendant Wootton did forcibly take and arrest 
one Fred W. Brown and forcibly convey him from the County of 
Cochise and State of Arizona into the State of New Mexico without 
having established a claim to him according to the laws of the 
United States and the Slate of Arizona. The statute under which 
this indictment is framed and under which this case is prosecuted 
is Section 185 of the Penal Code of the State of Arizona, which reads 
as follows: 

“Every person who forcibly steals, takes or arrests any person in 
this state and carries him into another country, state or county, 
or into another part of the same county, or who forcibly takes or 
arrests any person, vrith a design to take him out of this state, 
without having established a claim according to the laws of the 
United States or of this state, or who hires, persuade.s, entices, 
decoys, or seduces by false promises, misrepresentations, or the like 
any person to go out of this state, or to be taken or removed there- 
from for the purpose and with the intent to sell such person into 
slavery or involuntary servitude, or otherwise to employ him for 
his own use, or to the use of another, without the free will and 
consent of such persuaded person, and every person who, being out 
of this state, abducts, or takes by force or fraud any person con- 
trary to the laws of the place where such act is committed, and 
brings, sends, or conveys such person within the limits of this state, 
and is afterwards found within the limits thereof, is guilty of kid- 
naping.*’ 

Under this statute to constitute the crime of kidnaping certain 
things must be proven and these are, (1) that the accused took or 
arrested another person and carried him into another country, state 

® By agreement the charge of the Judge was given before the 
arguments of counsel. 
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or county or to another part ot the same county. (2) That such 
taking and conveying into another state, county or country was 
done forcibly. While the statute denounces other acts as criminal, 
constituting the crizpe of kidnaping, so far as this case is concerned 
the particular acts charged in the information bring into play only 
the portion of the statute which relates to the forcible taking and 
transportation of another into another state, county or country. 
The third element of the offense is that the forcible taking and 
carrying into another state, county or country must be without hav- 
ing established a claim according to the laws of the United States 
or of this state. Establishing a claim means simply the procure- 
ment of lawful process for the taking of a person from one state, 
county or country into another. Various provisions of law have 
been enacted granting the right under some circumstances to re- 
move a person from one Jurisdiction to another for purposes of 
trial and the issuance of process for that purpose, and when such 
process has been issued and the steps provided by law have been 
taken; the removal of a person from one county, state or country 
to another becomes lawful and in such a case it may properly be 
said that a claim has been established. In this case, however, there 
is nothing in the evidence to show that any such claim was estab- 
lished nor any right growing out of any regular process of law to 
transport Mr. Fred W. Brown, the person named in the information, 
from the State of Arizona to the State of New Mexico and hence 
that element of the offense is completely proven in this case. In 
other words the removal of Fred W. Brown from Arizona to New 
Mexico, if he was removed, was not justified by any claim estab- 
lished under the laws of the United States or of this state and you 
may treat as conclusively proven the fact that no such claim has 
been estabWsbed. tar then as the substance ot crime Is con- 
cerned the things necessary to be proven by the state are that Fred 
W. Brown was actually taken and carried from the State of Arizona 
Into the State of New Mexico and that such taking and carrying was 
forcible. That Brown actually went from the County of Cochise 
in the State of Arizona Into the State of New Mexico is not dis- 
puted; that he was actually arrested and marched to the place which 
has been designated in the testimony as the Warren ball park is 
not disputed and so far as that portion of the Journey is concerned 
there is no serious dispute that he was forcibly taken from Blsbee 
to the Warren ball park. But the crime charged in the Information 
is not the taking from one part of Cohise County to another, it is 
not the taking from Bisbee to the Warren ball park, but the taking 
from the County of Cochise to and into the State of New Mexico 
and hence the guilt or innocence of the accused is to be determined 
by whether the particular crime charged in the information has 
been proven. The defendant cannot be convicted of any offense 
except that particularly charged against him. He cannot be con- 
victed of forcibly taking Brown from one place to another except 
as particularly specified in the information and hence, though the 
statute makes it a crime to forcibly take and carry any person from 
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one part of a county to another, that is not the crime here charged 
and of such a crime the defendant cannot be convicted. It is for 
you to determine, therefore, whether the defendant forcibly took 
and carried Brown from some place in this county and state into 
the State of New Mexico and if this be proven by evidence which 
satisfies your minds beyond a reasonable doubt then the commission 
of the offense has been proven unless some matter of defense is 
established under the rules as I shall present them further in these 
Instructions. But in addition to the actual taking and carrying 
from this state into the State of New Mexico as alleged in the in- 
information the state must also prove that the taking and carrying 
was forcible. One who voluntarily goes or permits himself to be 
taken from one state into another is not in law forcibly taken and 
carried and in such a case the crime of kidnaping is not estab- 
lished. It is incumbent, therefore, upon the state to prove in this 
case not only that Brown was actually taken and carried from this 
state into the State of New Mexico, but that he was forcibly so 
carried and that he did not voluntarily go from the one state to the 
other. The charge as I have stated is the taking of Brown from 
this county and state into the State of New Mexico and that such 
taking and carrying was forcible in character. If at any stage of 
the proceedings before the taking of Brown into New Mexico he had 
a reasonable opportunity to withdraw from the body of men then 
being deported and not go to New Mexico and such opportunity was 
without unreasonable conditions and he failed to avail himself of 
such opportunity, but in spite of such opportunity permitted himself 
to be taken to New Mexico, then his going there is to be deemed 
voluntary and not forcible, unless his failure to avail himself of 
such opportunity was due to conditions imposed which he was not 
bound to accept or unless it was induced by fear created by the acts 
of the defendant and those associated with liim. If, however, an op- 
portunity was given to Brown to withdraw and to remain within this 
county and state coupled with the condition that he should assist in 
the deportation of others or take any part in such deportation such 
condition was unreasonable provided such deportation was not Justi- 
fied by the law of necessity and Brown was under no obligation 
to accept it and notwithstanding his failure to accept such condi- 
tion the subsequent carrying of him into New Mexico would in 
law be deemed forcible. If, also, such an opportunity was afforded 
him and he failed to avail himself of it through fear of injury to 
himself if he should so avail himself of such opportunity and such 
fear was of a character that would be entertained by a reasonable 
man and was caused by the acts of the defendant and those asso- 
ciated with him or any of them, and acting upon and through such 
fears alone Brown failed or refused to avail himself of the opportu- 
nity, then he would be excused from so failing or neglecting to avail 
himself and the carrying of him from this county and state into 
New Mexico would nevertheless be deemed to be forcibly done 
within the meaning of the statute under which this prosecution is 
brought. 
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The burden of proof to establish the guilt of the accused and to 
establish every material allegation of the information and element 
of the crime charged is upon the state and these matters must be 
established by evidence which satisfies the minds of the jury beyond 
a reasonable doubt. It is incumbent, therefore, upon the state to 
establish not only that Brown was actually taken and carried from 
this county and state into the State of New Mexico, but also the 
forcible character of such taking and carrying and if the jury enter- 
tain a reasonable doubt whether he was forcibly taken and carried 
into New Mexico the defendant is entitled to the benefit -of such 
doubt and consequently to a verdict of not guilty. If the evidence 
leaves in the minds of the jury a reasonable doubt whether the 
carrying of Brown into New Mexico from this state was voluntary 
on his part, the defendant is likewise entitled to the benefit of such 
doubt. But in determining this matter the jury should take into 
consideration all the facts and circumstances respecting the claimed 
seizure or arrest and carrying of Brown into New Mexico, for the 
purpose of determining whether or not in fact he was given an 
opportunity to avoid the removal into New Mexico and whether in 
fact he refused to avail himself of such opportunity if one was af- 
forded, and whether or not such failure or refusal was caused by 
the imposing of unreasonable conditions or by fear of injury to him- 
self reasonably entertained, caused by conditions which the defend- 
ant and those associated with him had brought about; and if the 
Jury believe beyond a reasonable doubt that even though Brown did 
have such an opportunity or was afforded such an opportunity to 
avoid being removed to New Mexico but that the conditions brought 
about by defendant and those acting with him in what has been 
termed the deportation were such as to excite the fears of a reason- 
able man that by availing himself of such an opportunity he might 
cause serious injury to himself and that Brown entertained such 
fear and acted solely by reason thereof in refusing to avail himself 
of the opportunity to avoid such removal or that the offer of such 
opportunity was coupled with unreasonable conditions as before 
specified, then the jury should find that the removal of Brown to 
New Mexico, if he was so removed, was forcible notwithstanding 
an opportunity was given him to avoid such removal, and in this 
connection the jury should consider also the facts and circumstances 
shown by the evidence with respect to the manner and character 
of the so-called deportation and whether Brown had information 
respecting the purpose for which he was arrested or taken into 
custody and the extent to which such arrest or seizure was to be 
carried. And if Brown had no knowledge or notice that he was to 
be removed from the State of Arizona into the State of New Mexico 
at the time when an opportunity was given him to withdraw from 
the body of men seized by those conducting the so-called deporta- 
tion, but believed in good faith that he had been merely arrested 
upon a charge of some criminal offense and would be given a hear- 
ing or trial within this county and state upon such charge, such 
fact may be considered by the jury in determining whether or not 
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Brown’s failure or refusal to avail himself of the opportunity to 
escape removal to the State of New Mexico, if such opportunity was 
afforded him, was induced by such belief or whether the same was 
voluntary on his part. But on the other hand if Brown, having 
this opportunity before the actual removal into the State of New 
Mexico without conditions and not induced by fear or injury to 
himself, elected to be taken to the State of New Mexico and for 
that reason did not avail himself of such opportunity, then his 
going was voluntary and such removal to New Mexico did not con- 
stitute the crime of kidnaping and upon this point, if the jury 
entertain a reasonable doubt whether his going was voluntary, the 
defendant is entitled to the benefit of such doubt and should be 
acquitted. Naturally, the question Just presented in these instruc- 
tions is the one to be first determined by the jury. You will, 
therefore, first determine from the evidence whether the taking of 
Brown into New Mexico was forcible or whether he went voluntarily 
and if after considering the evidence on that subject you entertain 
a reasonable doubt whether his removal to New Mexico was forcible, 
you need go no further. If you have a reasonable doubt after a fair 
and candid consideration of the evidence on that subject whether 
Brown was forcibly taken into New Mexico or have a reasonable 
doubt whether he did not go voluntarily, then it is at once your duty 
to return a verdict of not guilty without consideration of any other 
question in the case. But should you believe from the evidence be- 
yond a reasonable doubt that the taking or carrying of Brown into 
New Mexico was forcible and that he did not go voluntarily, then 
you will pass to the consideration of the remaining questions in 
the case. 

And in this connection, gentlemen, while the defendant alone is 
on trial and while he is charged with forcibly taking Brown into 
New Mexico it is not necessary that he should personally have done 
all the acts which resulted in Brown’s being taken into the latter 
state. Whenever a number of men act in concert in the commis- 
sion of an offense, whatever is done by one for the purpose of carry- 
ing out the commission of the offense is in law deemed done by all. 
A statute of this state provides that all persons concerned in the 
commission of a crime whether it be a felony or a misdemeanor, and 
whether they directly committed the act constituting the offense or 
aided and abetted in its commission or not being present have ad- 
vised and encouraged its commission, are principals in a crime so 
committed. Under this statute, therefore, every person concerned in 
or who aided or assisted or abetted in or who advised and encour- 
aged the so-called deportation which took place in the Warren Dis- 
trict on July 12, 1917, is guilty of the crime of kidnaping if such 
crime was committed. If, therefore, the Jury believe that the de- 
fendant Wootton took any part in or aided or assisted or abetted 
or advised and encouraged the taking of Brown and carrying of 
him into the State of New Mexico, then the defendant is responsible 
for all that was done by any of the persons connected with or en- 
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gaged in the commission of such act to the same extent as if he had 
in person committed every one of such acts. 

It is not necessary that the taking and carrying of any person 
from one state to another be for an unlawful purpose or with 
criminal intent beyond the Intent to actually take and carry such 
person out. The crime is complete whenever one forcibly takes and 
carries another from this state to another state without having 
established a claim under the laws of the United States or of this 
state regardless of the purpose for which said taking and carrying 
are committed and the only intent necessary to constitute the crime 
is the intent to actually do the act of taking and carrying such 
person. 

As stated before, gentlemen, should you find from the evidence 
beyond a reasonable doubt that Brown was forcibly taken and car- 
ried from this county and state into the State of New Mexico and 
that he did not voluntarily go and that the defendant participated 
or aided and assisted in any way or to any extent in the taking and 
carrying of Brown into the State of New Mexico, then you will 
pass to the remaining question in the case. But before discussing 
the law relating to that question it may be well to refer to a num- 
ber of matters that have been more or less referred to by counsel or 
mentioned in the testimony. By the statute of this state and by law 
irrespective of statute, an individual is given the right to defend 
himself, his person and his property against any unlawful and un- 
warranted attack by another. This right extends not only to the 
individual but to any number of individuals and to a community 
and in a proper case the people of a community have the same right 
to defend their persons and property against unwarranted and 
unlawful attacks as has the single individual. But this case pre- 
sents no situation calling for the application of that rule of law. 
The defense of necessity will be referred to and discussed later but 
the evidence in this case does not show such an attack as would 
warrant the application of the doctrine of self-defense or render self- 
defense a proper matter for your consideration. You may, there- 
fore, lay aside any question of self-defense as a defense in this case 
for the simple reason that the evidence does not warrant you in 
considering that subject. There is no self-defense Involved. If the 
so-called deportation. Including the taking and carrying of Brown 
from this county and state into the State of New Mexico, is ex- 
cusable, it is only under a rule of law which has been referred to by 
counsel and for want of a better designation will be here referred 
to as the Law of Necessity. It has been said by an eminent writer 
that “Necessity is a defense when it is shown that the act charged 
was done to avoid an evil both serious and irreparable, that there 
was no other adequate meads of escape and that the action was not 
disproportionate to the evil.” This admirable language, gentlemen, 
sums up in its briefest form the so-called rule of necessity. It is 
obviously a rule that can be rarely invoked and only successfully 
Invoked under extreme circumstances but when the circumstances 
are such as to Justify its application and the one charged with the 
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crime has acted strictly within such rule it completely excuses an 
act which would otherwise constitute a criminal offense. The law 
of necessity simply excuses one when threatened with an over- 
whelming peril, a peril Imminent and immediate and which ordi- 
nary means are insufficient to avoid, in taking it upon himself to 
take such steps as may be necessary to avert the threatened peril 
even though it involves the Invasion of the rights of others. An 
individual, a number of persons, or a community which faces 
threatened destruction of life and property and the peril of such 
destruction is imminent and immediate and overwhelming may, if 
necessary to avert such peril, not await an attack or the actual con- 
summation of the threatened destruction in whole or in part but 
may act affirmatively to avert the threatened peril and if in so 
doing the rights of others are Invaded, such invasion is excusable 
and the one committing the invasion is guilty of no crime. But, 
necessarily, the evidence claimed to present such a situation should 
be viewed by the jury with caution and only in the event that such 
immediate threatened peril is shown and no reasonable means of 
avoiding it except by commission of the act complained of is shown 
can the law of necessity be given effect. Before you can find that 
an otherwise unlawful act is excused by reason of the law of 
necessity you must find from the evidence that the impending dan- 
ger feared by the defendant was actually present and in operation 
and the necessity must be based upon the reasonable belief that no 
other remedy was available under the circumstances. In addition, 
as stated by the learned author whose words have been quoted, the 
remedy invoked must not be disproportionate to the evil sought to 
be averted. The liberty of the citizen is not to be lightly, for trivial 
causes, invaded and the forcible removal of one to another state 
must be based upon real or reasonably apparent necessity for the 
doing of that particular act. A person may not be deprived of his 
property or forcibly removed from his place of abode under the plea 
of necessity unless the threatened danger is so great and Immediate 
as to actually require or appear to a reasonable man under the 
circumstances to require that such course be taken in order to 
avert the threatened peril and that such threatened peril is of a 
character not out of proportion to the Invasion of the rights of the 
citizen. Moreover, the law of necessity cannot justify going beyond 
real or reasonable apparent necessity. If under such a claim the 
rights of a citizen are invaded and he be deprived of his property 
or removed to any distance from his place of abode, such act even 
though excusable in the beginning, ceases to be so when the neces- 
sity ends and if a lesser degree of invasion of the rights of the 
citizen is actually or to a reasonable man apparently sufficient to 
avert the threatened peril, then necessity ceases with a sufficient 
degree of violation of the rights of another and if such violation 
be carried further it becomes unlawful and not only becomes unlaw- 
ful as to the extent to which it is carried further than real or 
apparent necessity requires, but renders the entire act from its 
beginning unlawful. Moreover, it is not only real, actual and threat- 
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ened imminent danger that may Justify the application of the law 
of necessity but a situation apparently of that character so appear- 
ing to a man of reasonable care and prudence. And as well may 
that rule be Invoked as an excuse for what would otherwise be a 
violation of law where the situation presents to the mind of a 
reasonable man the apparent danger of such imminent peril as when 
such real and threatened peril actually exists. And when men act 
upon such an apparent peril, provided that the appearance is justi- 
fied in the mind of a reasonable man, the honest and actual belief 
that such an imminent threatened, immediate peril exists and he 
acts upon such belief and upon nothing else, the rule is the same 
as though such peril actually exists. 

So, in this case, if the Jury believe that at the time of the so- 
called deportation there actually existed in the Warren District a 
real, threatened and actual danger of Immediate destruction of life 
and property or that the appearances were such as to create a belief 
to that effect in the mind of a reasonable man and that the de- 
fendant and those associated with him honestly entertained that 
belief and acted thereon and in so doing and acting upon such belief 
invaded the rights of others and deprived others of liberty, then a 
case is presented which calls for the application of the rule of neces- 
sity and so far as they invaded the rights of others who were re- 
sponsible for the creation of such condition or apparent condition 
and in so far as they only went to the extent of what was actually 
necessary to avert the threatened peril, their acts are in law excused. 
But if the Jury believe that there was no such condition of imminent 
and threatened destruction of life and property in the Warren Dis- 
trict or that conditions were not such as to lead to the belief in 
the mind of a reasonable man that said imminent and threatened 
peril existed, then the deportation cannot be justified under a claim 
of necessity. Moreover, if the jury believe notwithstanding any real 
or apparent condition presenting an imminent and overwhelming 
peril existed, yet if the defendant and those acting with him went 
beyond what was necessary or in the opinion of a reasonable man 
would be deemed necessary to avert such peril then likewise they 
cannot be excused under the pleas of necessity. Nor can the plea of 
necessity be Invoked to Justify the invasion of the rights of those 
who were not responsible for the creation of the condition, if such 
existed, that either did or reasonably appeared to create a situation 
of Imminent and threatened peril. Necessity would never Justify 
the seizure and removal of one who had no part in the creation of 
such a condition and it could not warrant under any circumstances 
the seizure and deportation of one who had no part in creating the 
condition or apparent condition even if such existed. And so in this 
case the plea of necessity cannot Justify the defendant or any others 
acting with him in seizing or depriving any one not actually par- 
ticipating in the causing of the condition that might lead to the 
claim of necessity. In this case even though the Jury believe that 
a situation was presented calling for the application of the rule of 
necessity the seizure and deportation of Brown, cannot be Justified 
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unless Brown himself was an actual participant or aided and as- 
sisted or abetted in the bringing about of the condition that led to 
the deportation if such condition was one which really or apparently 
threatened an immediate and overwhelming peril. If. therefore, the 
Jury believe and are satisfied beyond a reasonable doubt that Brown, 
the person charged with being deported, was in no way responsible 
for and in no way participated in or aided or assisted or abetted 
those who brought about such a condition, even though the Jury 
believe such a condition existed, his deportation cannot be justified. 
I have said, gentlemen, that one may act upon a situation of ap- 
parent necessity, but to Justify action that must have been the sole 
reason and basis for the action sought to be excused. One who acts 
from any other motive than that of actual necessity or apparent 
necessity based upon a reasonable belief honestly entertained that 
such condition exists and such belief is induced by a situation 
which would give rise to such a belief in the mind of a reasonable 
man, cannot Justify or excuse his act under the plea of necessity. 
If he acts from any other motive, no matter what, or for any other 
purpose than to avert the threatened peril his act is Inexcusable and 
if it Involves the commission of what would ordinarily be a crime, 
he should be found guilty. So applying these rules to this case it is 
Indisputed that for some time prior to the so-called deportation 
there existed among the miners or some of them employed by the 
various companies operating in the Warren District what has been 
referred to as a strike. The laws of this state recognize the right 
of employees to strike, that is to collectively cease work. It recog- 
nizes their rights to make demands upon their employer, reasonable 
or otherwise, and recognizes their right to strike if such demands 
be refused or for any other reason or for no reason at all. Strikes 
in themselves are lawful. Striking employees have a right to peace- 
fully persuade others to cease work. They have a right to station 
persons in suitable places to peaceably seek to dissuade others from 
working. They have the right to do what has been referred to as 
picketing and the laws of this state recognize their right to do so 
and so long as they are peaceable and seek only by peaceable means 
to attain the end for which the strike is called and to peaceably 
dissuade others from working, they are entirely within their legal 
rights. They have no right, however, to resort to force or intimida- 
tion either against the employers or their property or against non- 
striking employees, and intimidation may as well be evidenced by 
acts and conducts as words. The so-called deportation, if taken as 
a means for breaking up or ending the strike, was wholly unlawful. 
Even though the striking employees may have gone beyond the law 
and resorted to force and intimidation that alone would not Justify 
their forcible removal from the district. Nor could the character 
of the employees or any organization of which any of them may 
have been members in itself Justify the deportation. Nor could 
any disloyalty to this government, even though in time of war. 
Justify the deportation. The rights of the citizens are the same in 
time of war as in time of peace so far as everyone except the gov- 
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eminent is concerned and no expressions of disloyalty, no treason- 
able utterances, no failure to measure up to that standard of pa- 
triotism that is the duty of every good American citizen could In 
itself Justify a forcible seizure and removal of even the disloyal 
from the district in which they were. No membership in any 
society or organization no matter what its teachings, no matter 
how pernicious its doctrines, or how un-American its utterances, 
could Justify such deportation. There must have been as before 
stated such a condition of imminent and threatened peril, real or 
reasonably apparent, as to be actually imminent, and such threat- 
ened destruction of life or property really or apparently imminent 
as would as before stated excuse the invasion of the rights of others 
before such condition could furnish an excuse or Justification for 
the seizure and removal of others. But in considering whether 
such a condition existed in the Warren District the Jury are entitled 
to consider all the facts and circumstances shown by the evidence 
including the character of those engaged in the strike so far as it 
may be shown by the evidence, the membership of any of them in 
any organization, and the character and teachings of that organ- 
ization, not as Justifying or excusing the deportation but as cir- 
cumstances to be given such weight as under all the evidence the 
Jury believe them to be entitled to in determiniitg whether a condi- 
tion of overwhelming and imminent peril, real or reasonably ap- 
parent, existed. For this purpose evidence was admitted concerning 
the teachings and doctrines of the organization known as the 
Industrial Workers of the World or more commonly referred to as 
the I. W. W. The law does not Justify the deportation of members 
of that organization because they are such. The organization and 
its doctrines are not on trial and the deportation of any member 
of that organization, irrespective of other conditions, would be as 
unlawful as that of a non-member. The only purpose for which that 
evidence can be considered is in determining the character and 
purpose of the organization and its members as one of the circum- 
stances which may be entitled to more or less weight in determining 
what was the situation in the Warren District at and immediately 
preceding the so-called deportation. It is for the Jury to determine 
what the character of that organization was, to what extent the 
literature read in evidence refiects the teachings and doctrines of 
the organization itself or the individual views of the several writers 
and then no matter what conclusion the Jury may reach as to the 
character of that organization and the doctrines as believed in by 
its members, it is no more than a circumstance to be given such 
weight and only such weight as the Jury think it entitled to in 
connection with all of the other facts and circumstances shown by 
the evidence in determining what the situation was in the W'arren 
District; and from this and from all other circumstances shown 
by the evidence, the acts and conduct of the defendant and those 
acting with him, and of those deported and those acting with them, 
the Jury are to determine what was the situation in the Warren 
District on and prior to the 12th day of July, 1917. And for the 



HARRY E. WOOTTON. 


101 


purpose of determining such condition the jury may consider and 
give whatever weight they may think it is entitled to, no more or 
no less, to the acts and conduct and sayings of those engaged in 
the strike or acting in concert with them, of the acts and conduct 
and sayings of those who conducted the so-called deportation or 
acting in concert with them, and all the other evidence respecting 
the conditions in the Warren District and from all the evidence 
determine whether or not the situation existed at and prior to 
the so-called deportation which would justify or excuse the defend- 
ant in acting under the claim of necessity. Another subject may 
be referred to. Evidence has been given respecting the acts and 
conduct of the Sheriff of Cochise County and those claiming to be 
acting as deputies of the Sheriff during the so-called deportation 
and prior thereto, but neither the defendant or any of those con- 
nected with him in the so-called deportation can justify that act 
upon the theory that either the Sheriff or the defendant or any 
others acted in the capacity of an officer. The duties of officers of 
the law, as peace officers, are defined by the statutes of this state 
and the powers conferred on them as officers are likewise defined 
by law and beyond the power expressly given by law no officer can 
go and no act beyond the power conferred upon him by law can be 
justified and for any act In excess of the power given him by law 
he may be held criminally and civilly responsible. The powers of 
an officer given by law do not include the removal of any citizen 
from this state except in obedience to lawful process issued by 
competent authority for that purpose. The so-called deportation of 
a number of people and particularly of Brown, the person mentioned 
in the information, cannot, therefore, be justified or excused by 
reason of any claim that the defendant or anyone acting with him 
was acting as an officer of the law for the preservation of the peace 
or the protection of lives or property. Whatever might be said as 
to the question of necessity the act cannot be justified or excused 
by reason of a claimed acting as officers of the law and If the de- 
fendant among the others engaged In conducting the so-called 
deportation acted upon the belief that he was performing his duty 
Imposed upon him as the deputy of the Sheriff or as a member of 
the posse comitatus summoned by the Sheriff, his act cannot be 
justified. And If such was the motive and purpose and he did not 
act under the rule of necessity and under circumstances which 
warranted his acting under that rule, his act Is inexcusable In law 
and he should be found guilty of the crime with which he Is 
charged. There is no such thing as an officer acting as such under 
the rule of necessity. As is said by an eminent court, “This rule 
pertains to individuals, not to the state. It has no connection with 
or dependence upon the sovereign power. It Is a natural right 
existing independently of sovereign government. The principle 
applies as well to personal as to real estate, to house as to property, 
In solitude as in a crowded city, In a state of nature as In civil 
society.” This right It will be seen, therefore, springs not from 
statutory law or from any law, but from the natural right every 
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community has to protect itself against threatened and overwhelm*^ 
Ing peril and when such protection involves that which constitutes 
the Invasion of the rights of others it can only be Justified when 
the situation exists or, under circumstances from which it appears 
to a reasonable man to exist, which Justifies the exercise of tbis 
natural right. 

That Brown, the person named in the information, was actually 
taken from this county and state into New Mexico is not disput^ 
That the defendant to some extent participated in the seizure ati<} 
removal of Brown into New Mexico is admitted by the accused 
himself. The questions for the Jury, therefore, are these: 

1. Was Brown forcibly carried from this county and state into 
the State of New Mexico or did he go voluntarily? 

2. If he did not go voluntarily but was forcibly taken into New 
Mexico, was the act excused by reason of the law of necessity? 

And these are questions for the jury and for the Jury alone to 
determine from the evidence. 

Every person charged with crime is presumed to be innocent until 
proven guilty by evidence which satisfies the minds of the Jurors of 
his guilt beyond a reasonable doubt. The burden of proof is always 
upon the state to satisfy the jury beyond a reasonable doubt of the 
guilt of the defendant and of every allegation necessary to make 
up the crime charged. This burden never changes and the pre- 
sumption of innocence remains with the defendant throughout the 
trial and until removed by a verdict of guilty at the hands of the 
Jury. The removal of a citizen from this state to another without 
establishing a claim under the laws of the United States or of this 
state, that is, without process for that purpose issued pursuant to 
some law of the United States or of this state, is presumably unlaw- 
ful and presumptively constitutes the crime of kidnaping, provided 
the taking and carrying into another state was forcible. The burden 
is upon the state to prove beyond a reasonable doubt that the taking 
of Brown from this county and state into the State of New Mexico 
was done forcibly and that Brown’s going was not voluntary, and 
if the Jury entertains a reasonable doubt upon that subject the 
defendant is entitled to the benefit of it and to an acquittal at their 
hands. On the other hand if they are satisfied beyond a reasonable 
doubt that the taking of Brown into the State of New Mexico was 
forcible and not voluntary on his part then it is the duty of the 
Jury to find the defendant guilty of the crime charged unless such 
act was executed under the rule of necessity. There is no presump- 
tion that one who forcibly seizes and carries a person into another 
state acts under the law of necessity and when such a claim is 
made the burden is upon the one asserting it, but such burden only 
goes to this extent, that he must produce such evidence as will 
raise in the minds of the Jury a reasonable doubt whether he did 
not act under all the circumstances in accordance with the rule of 
necessity. If the Jury after consideration of all the evidence enter- 
tain a reasonable doubt whether the defendant and those acting 
with him were not Justified in acting as they did under the law of 
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neceasity, their duty is always to give the defendant the benefit of 
such' doubt and acquit him, but if they have no reasonable doubt 
they should return a verdict of guilty. To Justify the claim that 
an act is excused under the law of necessity it must also appear 
tl]At there was no other available manner of averting the threatened 
peril, and if the Jury believe that other and not unlawful means 
could have been resorted to by which the threatened peril could 
hi^e been as well averted and that a reasonable man would under 
all of the circumstances have believed that such other means could 
as well be adopted, the plea of necessity becomes unavailable. 

I have stated, gentlemen, that the guilt of the accused and all 
the things necessary to be proven to constitute the crime charged 
must be proven by evidence which satisfies your mind beyond a 
reasonable doubt. A reasonable doubt may arise either from evi- 
dence or want of evidence in the case. It is a term difficult to 
define and definitions or descriptions have usually added little or 
nothing to the meaning of the term reasonable doubt. It is exactly 
what its name implies, a reasonable doubt remaining in the minds 
of the Jurors after considering all of the evidence in the case fairly 
and candidly for the sole purpose of ascertaining the truth. It is not 
a mere fanciful or possible doubt but a reasonable doubt. The 
Supreme Court of this state has adopted and recommended as a 
part of the charge to be given to Juries, the definition or description 
stated years ago by one of the most eminent American Judges, in 
this language: '‘Then, what is reasonable doubt? It is a term 
often used, probably pretty well understood, but not easily defined. 
It is not mere possible doubt; because everything relating to human 
affairs, and depending on moral evidence, is open to some possible 
or imaginary doubt. It is that state of the case, which, after the 
entire comparison and consideration of all the evidence, leaves the 
minds of the Jurors in that condition that they can not say they 
feel an abiding conviction, to a moral certainty, of the truth of 
the charge. The burden of proof is upon the prosecution. All the 
presumptions of law, Independent of evidence, are in favor of inno- 
cence; and every person is presumed to be innocent until he is 
proved guilty. If upon such proof there is reasonable doubt re- 
maining, the accused is entitled to the benefit of it by an acquittal. 
For it is not sufficient to establish a probability, though a strong 
one arising from the doctrine of chances, that the fact charged is 
more likely to be true than to the contrary; but the evidence must 
establish the truth of the fact to a reasonable and moral certainty; 
a certainty that convinces and directs the understanding, and 
satisfies the reason and Judgment of those who are bound to act 
conscientiously upon it." 

You, gentlemen of the Jury, are made by law the sole Judges of 
the weight of the evidence and of the credibility of the several wit- 
nesses who have testified before you. It is for you and you alone to 
say what is proven and not proven In the case. It is for you and 
you alone to say what weight should be given to the testimony of 
any witness or what effect should be given to any of the facts and 
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clrcumstanceB which you deem proven In the case. The Court can- 
not aid you by attempting to sum up or discuss the evidence. The 
constitution and the laws of this state Imposes upon trial Judges 
silence upon such subjects and it is for the Jury to remember what 
the evidence was, aided as they will be by the arguments by counsel, 
to determine what witnesses testified truthfully or otherwise, to 
determine what facts and circumstances may have been proven in 
the case, and to give such facts and circumstances such weight as 
under all the evidence they deem them entitled to. In considering 
the testimony of a witness and in passing upon the credibility to be 
given to the testimony of any witness there are certain matters that 
the Jury are entitled to take into consideration and that is the man- 
ner and appearance of the witness while testifying, the impression 
made upon the Jurors by the witness while testifying whether the 
testimony of the witness carries with it the impress of truth or 
otherwise. Other things that may be considered by the jury in 
determining the weight to be given to the testimony of any witness 
or the credibility of such witness’ testimony are the witness' 
knowledge or means of knowledge, or lack thereof, of the matters 
to which he testifies; any reason, if any can be shown, or motive, 
if any be shown, for giving the testimony that he did; any interest 
in the result of the case, if any such be shown; and any prejudice 
or bias displayed by the witness while testifying, if any such were 
displayed, and generally any other facts and circumstances which 
the jury may deem established by the evidence and which in their 
Judgment bear upon or throw any light upon the weight of the 
testimony or the degree of credibility to which his testimony is 
entitled. 


THE SPEECHES TO THE JURY.® 

Mr. Gilmore. Gentlemen of the Jury: After many weeks 
we have now come together to discuss the testimony in this 
case. The defense has from the beginning kept in mind two 
theories, and only two: first, that Fred W. Brown was not 
forcibly deported as charged in the information; and sec- 
ondly, that if he was so deported, such deportation was justi- 
fiable on the ground of necessity or that such necessity was 
so apparent as to justify a reasonable man in action on the 
appearances. 

Let me illustrate the latter. A great city is beset by a 
confiagration. The fiames fanned by a gale are rapidly 

• Mr. Curley after an active participation in tbe case up to the 
15th of April, was stricken with an attack of appendicitis, which 
k^t him out of the case during the remainder of the trial. 
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advancmg. The situation is apparently hopeless. The Fire 
Chief conceives the idea that to dynamite a path one or two 
blocks across the city will enable him to control the situation. 
He does this from apparent necessity. As the last building 
is razed in the dynamited area, the winds shift and begin 
to blow from the other direction, at the same time accom- 
panied by torrents of rain. The conflagration is stayed 
and controlled before it has reached the area of demolished 
buildings. The danger was not real, only apparent. But 
the appearances were such as to cause a reasonable man to 
act and in such a case the law says the Fire Chief was 
justified in acting on appearances. 

There has been a mass of testimony introduced here in 
regard to the conditions in the Warren District during the 
closing days of June, 1917, and the first twelve days of July, 
1917, but that testimony was not introduced for the pur])ose 
of showing that any particular man or men were guilty or 
not guilty. It is showing the conditions and the frame of 
mind of the people and the condition of the individual, and 
the effect of the conditions of the district upon the minds 
of the people, which shaped their thought, and when we 
introduce testimony to show the character of the organiza- 
tion that had charge of the strike, and testimony showing 
the history of that organization in other places, what they 
had done under similar circumstances, it was for the pur- 
pose of calling on you to look through the eyes of the 
people in the Warren District on the morning of the 12th of 
July, 1917. You are put here for the purpose of seeing 
things that Wheeler saw, and Wootton saw, that other men 
saw, and for the purpose of thinking, if possible, as they 
thought. If you can see, under the circumstances that those 
men judged the apparent conditions as honest, reasonable 
men would judge those conditions, then you are to say by 
your verdict whether Wootton under all the circumstances 
of the cause, is guilty or not. 

Out of 1200 men deported on the 12th of July there were 
a great number that belonged to that murderous organization 
known as the Industrial Workers of the World, men who 
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respected nothing, who hesitated at nothing, whose object 
was absolutely criminal in every respect. 

There were men there on the morning of the 12th of July, 
1917, who could have testified absolutely and positively, 
what the instructions of that organization were, whether 
murderous or otherwise. They could have testified because 
they were leaders there, because their names were signed to 
the demands which initiated the strike, and yet there is not 
one of those men or members of that committee, or members 
of that organization, not anybody who was a member of that 
organization is brought here to testify, and Mr. French 
tries to separate the sheep from the goats. The I. W. W. 
was there and yet he tells you there is no I. W. W. in this 
ease at all, when you might as well try to play the Hamlet 
with Hamlet left out, because it is absolutely in the case. 
It is Banquo’s Ghost and it will not down. 

No one regrets more than I do the things that happened 
there on the 12th of July, J917, and the events leading up 
to it. Many years ago we had no industrial troubles. My 
industrial experience was on a little farm in Ohio, where I 
got up in the morning at four o’clock and worked until 
dark. We had no strikes; we had no industrial conditions; 
we had no criminal syndicalism ; we had no I. W. W. These 
things have come into existence in the last few years. 

The prosecution says the Courts were open, and the men 
should have been arrested, indicted and tried. Twelve hun- 
dred men were put in the park that morning, possibly more. 
Some were eliminated. Some were permitted to return to 
their homes, but approximately 1200 men were transported 
to Columbus, New Mexico. Well, for the sake of argument, 
we will have to awume that these 1200 men were guilty and 
that they should have been tried and either acquitted or 
convicted. 

Under the law of Arizona, every man is entitled to a 
separate trial. If you have an information containing the 
name of 1200 defendants, every defendant must be tried 
separately if he asks it; 1200 trials, 1200 separate and dis- 
tinct trials. The court has been functioning here for the 




HARRX E. WOOTTON. 107 


last three months and you haven’t got Wootton tried yet. 
Now, 'suppose they had tried a man a month, and they would 
have had jjiries for the work ; they would have had thirty- 
three men tried by this time. It would have taken 100 years 
to try those men. It is a part of the record of this case 
that there were 2480 men drawn out of the jury box before 
we got twenty-four men from which to choose you twelve 
men. In 1200 trials, you would have had a jury panel of 
2,880,000 men. A juror gets $3.00 a day. It would have 
bankrupted the State of Arizona. Twelve Jiundred times 
seventy-two hundred for jury fees alone if the jurors were 
here only one day. The Courts were functioning. Now, if 
each trial had taken as long as the Wootton case, and there 
is no reason to believe it would not, and you tried four 
men a year, you would be three hundred years instead of 
one hundred. 

The State says that there were troops in Lowell, in Doug- 
las, at Naco, in Port Haueguea. But I will show you how 
much that amounted to. The I. W. W. were going to move 
on the next day. Is there any reason to believe that those 
troops could have protected things any better on the 13th 
than they did on the 12th? Was there a single trooper or 
a single company moved? Was there a thing done by 
United States troops at Douglas, or in Lowell, or at Naco, 
or at any other place on the 12th? United States troops 
are moved by orders from Washington, and not before, and 
long before anything that those troops could have done, 
would have been done by the I. W. W., their sympathizers 
and friends ; there would have been a sea of blood and men ’s 
rights, homes and property destroyed before a wire could 
have gone to Washington and to the Secretary of War and 
from there an order transmitted to Arizona and the troops 
finally embarked and moved in the Warren District. 

The deportation was pulled off hurriedly. Necessarily 
some people suffered. People have suffered all do\ra through 
the period of history and the way that those men were 
deported shows the bad blood that existed between the two 
sides that morning. You would not find men going out to 




108 XVII. AMERICAN STATE TRIALS. 


deport their friends or take them on a pleasure jaunt or 
a joy-ride doing the things that were done over there that 
morning; there was no love lost between the men who con- 
ducted the deportation and the so-caUed deportees. It is 
not logical to say that all the men who conducted that 
deportation were thieves and murderers and robbers. Many 
of those men had lived in that community for years.' They 
were not men who had been accused of crime; not men who 
were arrested every month or two for assault with a deadly 
weapon, or even simple assault, or for any kind of crime. 
Those men never knew the inside of a criminal court except 
as jurors or as witnesses. They are not men who would do 
the things imputed to them unless there was an impelling 
cause — and that cause was that these men, these strange 
men, these I. W. W.’s, these sympathizers of the I. W. W.’s 
were there and that they were afraid of them. As I pro- 
gress with my argument I will endeavor to show you why 
they were afraid; why it was reasonable for them to be 
afraid. 

Now Fred Brown was deported. That seems to be clearly 
admitted, and in order to discuss Brown, I want to read 
some of his testimony, in order to show you just exactly 
what kind of a bird he is. Brown’s memory is like wine, it 
gets better with age. It increased in strength right along; 
it increased from the day he began to testify last summer 
until the last time that he appeared on the witness stand. 

(Mr. Gilmore here discussed at length the evidence of 
Fred Brown.) 

The psychologists teU us that there are three different 
and distinct types of liars in the world; some will qualify 
for two places; some for only one; some for all three as the 
circumstances differ. 

First there is the liar for gain; next is the boastful liar; 
and there is the reckless liar. He doesn’t know why he lies, 
but he lies. He is utterly unreliable, incredible under any 
circumstances. If you would say to him, “John, did the son 
rise in the east this momingt” “Why, no, I don’t think it 
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did. No, it rose in the west this morning.” And then some 
other fellow would say he could run a mile a minute any 
time, that is the boastful liar. And then there is the other 
fellow who would lie in order to beat you out of fifteen 
cents. Those are the three types of liars. 

Fred W. Brown talked to you on either three of four 
different days. He had no particular interest in this case 
except to the amount of twenty or twenty-five thousand 
dollars and a lot of the state’s witnesses. Nearly every man 
was a man who had a damage suit against the companies and 
the individuals of the Warren District to the amount of 
twenty or twenty-five thousand dollars. 

Far be it from me to say that they would exaggerate, or 
that they would seek to hide from you the truth, but I just 
call your attention to the fact that there is a type of liar 
in the world who will lie for gain, and I want you to bear 
that in mind when you are applying your common sense to 
the facts of this case, to the testimony of these witnesses, 
in order for you to find out just exactly what the real and 
truthful situation was on the morning of the 12th of July, 
1917, in the Warren District. 

Now there was testimony to the effect that Fred Brown 
was on the picket line. He said he might have been, that 
was as close as we could get him, but there was testimony 
to the effect that Fred Brown was on the picket line; that 
he had a book and that he appeared to be taking notes. 
Brown says he was getting data for Gompers, the head of 
the American Federation of Labor. Now he was acting 
with other men over there whom Wheeler feared and whom 
Wootton and the other men who took part in the deport- 
ment feared. You can’t say because there are twelve men 
engaged in an illegal enterprise and one of them is really 
not doing anything, but he is in with them, he associates 
with them, daily, nightly, every day; he is good friends 
with them; talks with them and goes out with them — ^you 
cannot say but that he is apparently taking part with these 
men in their illegal enterprise. This is what Fred Brown 
was doing. 
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Testimony relative to Brown’s associates and movements 
shows he was connected very closely with those men. He 
knew Embree and the other strike leaders. He knew the 
I. W. W. He went to the trial in Chicago because Embree 
asked him and Embree was secretary and treasurer of the 
1. W. W. organization in the district, and offered his testi- 
mony, offered his services to the I. W. W.’s who were on 
trial there. 

Gentlemen, if you can say that the case against Wootton 
has been proved beyond a reasonable doubt, you can say 
more than the man from Bisbee did when he was in the 
smoking compartment of the train going toward Los Angeles, 
several years ago. There were four men in the smoker, one 
from San Antonio, Texas, one from Omaha, one from Salt 
Lake and one from Bisbee, and they got to talking about 
the meanest man they ever knew, and the man from Omaha 
said, “The meanest man I ever knew was a man that stopped 
the clock at night to save the wear and tear on the works.’’ 
The man from San Antonio said: “I knew a meaner man 
than that; he writes a small hand in order to save the ink.” 
And the man from Salt Lake said, “Well, there is a man in 
our town that is meaner than that. He is a man some- 
what advanced in years, and he won’t read the papers be- 
cause he claims it wears out his glasses.” And the man 
from Bisbee said, “Well, gentlemen, I guess I will ring for 
the porter,” that he had nothing to say. 

Now gentlemen, if you say that this has been proved 
against Wootton beyond a reasonable doubt and according 
to the instructions of this Court, that Brown didn’t have a 
chance to get out of line, and that he refused to take the 
chance and refused to get out of line, then 1 am in the same 
fix as the man from Bisbee — I have nothing to say. 

On the 26th June there was a strike called in Bisbee. 
Burners of it had gone out for some days, whether to strike 
or not to strike was the question. Harry C. Wheeler who 
was then the sheriff of this county, after receiving a tele- 
phone message and a wire from A. S. Embree the I. W. W. 
secretary went to the Warren District. He was met by a 
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delegation of the citizens; they talked things over and they 
wanted to know what he was going to do and 1 suppose he 
told them there was nothing to do. except uphold the law 
and maintain order. On the 27th about 1 :30 in the after- 
noon a committee presented the demands to the company 
with the statement that they gave the companies three hours 
for an answer. I want to show you what the demands were. 
First, Abolition of the physical examination. Second, Two 
men on a machine, two men in raises. 

The physical examination was for the purpose of discover- 
ing if possible, whether a man had good eyesight and good 
hearing, whether his heart was good, and if he had any 
physical defect that might militate against his safety in 
working in the mines; and two or three of the State’s wit- 
nesses admitted that it would be better to have a man with 
two good eyes and two good ears, good lungs, etc., than to 
have a man whose eyesight was defective, or whose hearing 
was defective. So that the abolition of all physical exam- 
ination was unreasonable on its face. Two men in a raise. 
Massey discussed that for you; so did Mr. Nottman, and 
they explained to you why it was impossible for two men to 
work in a raise all the time, if you had a man to help at 
certain times. 

We come to the fourth demand: Discontinue blasting on 
shift. Mr. Nottman said that their instructions were to their 
shifters, to discontinue blasting on shift. Massey said that 
that was all right, to discontinue blasting on shift, but that 
it was next to impossible. If they could break all of their 
ore going off shift, well and good, but you couldn’t do it in 
all cases. And Mr. Nottman said that the men themselves 
refused to follow the suggestion in all cases, and they did 
have cases where they did blast on shift, but it was contrary 
to the rules. So that may be classed as unreasonable. 

Abolition of the bonus and all contract work. That has 
not been discontinued. That was in force then, is now. I 
will leave it to your own good judgment if that is a reason- 
able demand. I know very little about mining, but 1 think 
that if a man has a chance to make more than the ordinary 
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daily wage, 1 would consider that he ought to be given the 
opportunity. If a man has no ambition, he is just like a 
dumb, brute beast. He is nothing more, if he has no desire 
to rise above the ordinary level of his fellows. And that 
was what these I. W. W.’s over there evidently did not 
want. 

The abolition of the sliding scale. They were getting 
$5.85 1 believe, and then wanted $6.00, and 1 will leave it 
to you if that was reasonable and 1 will make no comment 
on that. 

The strike was in progress when Wheeler got over there. 
He swore in a large number of deputies and he proceeded 
to try to keep the peace. Wheeler said when he got over 
there that things were in a subdued state of excitement. 
Now Wheeler had been a ranger; he had been on the line; 
he had been sheriff ; he w'as afterwards captain in the United 
States army. He had been seasoned in the hard, bitter 
school of experience. Now whatever may be said about any 
other man in this trial, whether truly or falsely, there is no 
man within the sound of my voice or beyond it who can 
say one word, breathe one breath derogatory to the char- 
acter of Captain Harry C. Wheeler, or assail him for hon- 
esty, probity, fearlessness, bravery and attention to duty. 
He served this county as sheriff for six years, and he served 
it well. He has followed the trails of this county and the 
trails all over Arizona, in the mountains, on the plains, has 
followed the river beds, has followed the trails of New 
Mexico and he has brought back his man every time. The 
word “fear” is not in his vocabulary, is not appreciated 
by his mind, and it finds no lodgment in his heart. He 
never hoisted the white flag and never showed the white 
feather. And when Captain Wheeler said that on the after- 
noon of the 11th of July, 1917, in the Warren District, that 
he was not afraid, he meant that he was not ^iersonally 
afraid, because Wheeler has been in some of the most des- 
perate situations in the State of Arizona, and you are en- 
titled to infer from the facts that Wheeler did not act 
without believing from the appearance of things and from 
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the actual condition of things that the Warren District was 
in a desperate condition. 

When, on the afternoon of the 11th of July A. S. Em- 
bree, the I. W. W. unleashed the dogs of war, Wheeler knew 
what it meant. He knew that it meant blood-shed, destruc- 
tion of property. And when he testified to you that he 
knew the reputation that the I. W. W. bore in other places, 
and that he knew what trouble they had had, what lives 
had been lost, what property had been destroyed, and he 
feared for his people, he was telling what he absolutely 
knew and believed. He did as a man should do under the 
circumstances. He made his last will and testament. He 
was not afraid to meet death. He was not afraid to go 
out in the crowded streets and fight a pitched battle with 
these desperate men, but he took the precaution that he might 
go out and never come back. That showed that Harry C. 
Wheeler was acting in good faith, and you cannot question 
his motive. 

What was the situation? The country was at war, in a 
desperate struggle for its life and Wheeler was there to see 
that law and order were preserved and that the lives of the 
citizens were not destroyed and that property would not be 
destroyed as well. And he had to deal with a de.sperate 
gang. To show you what sort of birds they were I wish to 
go back and call your attention to one or two remarks made 
by Vincent St. John in his “History, Structure and Methods 
of the I. W. W.” 

“As a revolutionary organization, the Industrial Workers of the 
World aims to use any and all tactics that will get the results 
sought with the least expenditure of time and energy. The tactics 
used are determined solely by the power of the organization to 
make good in their use. The question of right and wrong does not 
concern us." 

They are out to win, they were not playing the game 
fairly. They didn’t care about any fair methods. Wheeler 
went over to Bisbee on the 26th or 27th June and he found 
a gang of outlaws there — ^that is what they were absolutely 
— a gang of outlaws there pulling a strike. They didn’t 
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care anything about the right and wrong. If they could 
get the copper mines of the Warren District, they would do 
it ; and you heard the statement read here to you in evidence 
the other day that they would take things and they wouldn’t 
pay for them either. 

Again from St. John: 

''Failure to force concessions from the employers by the strike, 
work is resumed and sabotage is used to force the employers to 
concede the demands of the workers. In short, the 1. W. W. advo- 
cates the use of militant, direct action tactics to the full extent 
of our power to make good." 

It is a question of let him get who has the power and let 
him keep who can. Now these I. W. W. ’s were not very 
much outraged when they were run out of Bisbee in 1917, 
because it had happened to them before. And such things as I 
am going to read from now, given in the history of that 
organization by St. John are just the things that Wheeler 
was guarding against. Mr. St. John says: 

"Beginning in July, 1909, at McKees Rocks, Pennsylvania, 8,000 
workers of the Pressed Steel Car Company, embracing sixteen 
different nationalities, waged the most important struggle that the 
I. W. W. took part in to that date. The strike lasted eleven weeks. 
As usual, the employers resorted to the use of the Pennsylvania 
State Constabulary, known as the American Cossacks, to intimi- 
date the strikers and browbeat them back to work. This constabu- 
lary is a picked body of armed thugs — recruited for their ability 
to handle firearms. Every strike in Pennsylvania since the institu- 
tion of the constabulary has been broken or crippled by them. 
Men, women and children have been killed and brutally maimed 
by them with impunity. Their advent upon the scene in McKees 
Rocks was marked by the usual campaign of brutality. Finally 
one of the Cossacks killed a striker. The strike committee then 
served notice upon the commander of the Cossacks, that for every 
striker killed or injured by the Cossacks the life of a Cossack would 
be exacted in return. The Cossacks were driven 'from the streets 
and into the plants of the company. An equal number of strikers 
were killed and about fifty wounded in the battle. This ended 
the killings on both sides during the remainder of the strike." 

Just such a scene as that Wheeler wished to avoid. He 
knew the bad blood existing between these strikers, between 
the I. W. W. and the people of the Warren District. He 
knew that that bad blood would keep on until it boiled and 
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something would happen, and there would be a killing, and 
he wished to avoid it. And again: 

“On November 2nd. 1909, the City Government at Spokane. Wash- 
ington. started to arrest the speakers of the I. W. W. for holding 
street meetings. The locals at that point decided to light the city 
and force it to allow the organization to hold street meetings. The 
fight lasted up to the first of March following, and resulted in 
compelling the City to pass a law allowing street speaking. Over 
600 men and women went to Jail during the free speech fight. Two 
hundred went on a hunger strike that lasted from 11 to 13 days, 
and then went from 30 to 45 days on bread and water; two ounces 
of bread per fiay. Four members lost their lives as a result of the 
treatment accorded them in this fight. Many more free speech 
fights have occurred since the one in Spokane, the most notable 
being at Fresno. California. Here the authorities in cahoots with 
employers attempted to stop I. W. W. agitation, which was directed 
toward the organization of the thousands of unskilled workers in 
the San Joaquin Valley, the fruit belt of California. Street meet- 
ings were forbidden in Fresno. The I. W. W. again made use of 
“direct action** methods, and filled the jails of that city with 
arrested street speakers. The fight lasted for four months and 
over 100 members were in Jail for from two to three months. 
Arrested members refused to hire lawyers, and plead their own 
cases in court, or used some member of the organization as their 
^attorney.* Finally the organization outside of Fresno took an 
energetic hold of the fight, and organized a movement to *invade 
California.* In accordance with this plan, detachments of free 
speech fighters started to 'march on Fresno* from Spokane. Port- 
land. Denver. St. Louis, and other sections. Whereupon the Fresno 
authorities decided that they had enough and surrendered.** 

“Some of the strikes of 1912. Local Unions 161 and 169 Textile 
and Shoe Workers. Haverhill. Mass. Two strikes involving 572 
members. Lasted seven weeks altogether. Both strikes successful. 
Sixty members arrested and fifteen of them convicted and sentenced 
to Jail from one to four months.** 

“Local Union 194. Clothing Workers. Seattle. Washington. Ten 
small strikes lasting from a few hours up to two months. All of 
the strikes successful except one. Fifteen arrested, one conviction, 
two members held in Jail nine weeks for deportation finally re- 
leased. Number of workers involved not specified.** 

“Local Union 327. Railroad Construction Workers. Lytton. D. C. 
One strike lasting seven months; 5.000 involved; 300 members ar- 
rested; 200 convicted and sentenced to from one to six months. 
This strike was called off by the local union owing to the failure 
to keep the line tied up. The contractors were forced, however, to 
improve wages and conditions.** 

“Local Union 326. Railroad Construction Workers. Prince Rupert. 
B. C. Two strikes, both of which were successful. 2.350 workers 
involved; 12 members arrested, all of whom were convicted and 
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sentenced from six months to three years. This local also assisted 
in winning a strike for unorganized workers at the Shenna Cross- 
ing.” 

“Local Union 436,. Lowell, Massachusetts, Textile Workers. Two 
strikes, one of which resulted in victory and the other was lost; 
18,000 involved. Number arrested in strikes 26, all of whom were 
convicted and sentenced to from one to six weeks in jail.” 

“Local Union 20, Textile Workers, Lawrence, Mass. Five strikes 
involving 29,000 workers; 333 arrested, 320 of whom were con- 
victed and fined from $100.00 down and one year in Jail. Most of 
these cases, however, were settled for a nominal fine on appeal to 
the higher court.” 

You heard about William D. Haywood. He was the head 
of it; he was the one that Brown went to Chicago to help 
out. Haywood said they were working for an organization 
that will be strong enough to obliterate state boundaries, to 
obliterate national boundaries, and one that will become the 
great industrial force of the working class of the world. 
Haywood talks about their troubles, and this shows that 
they have been a ^'direct action^’ organization all the way 
through. He says: 

“I recall the first general strike in the Coeur d'Alenes, when all 
the mines in that district were closed down to prevent a reduction 
of wages. The mine owners brought in thugs the first thing. They 
attempted to man the mines with men carrying six shooters and 
rifles. There was a pitched battle between miners and thugs. A 
few were killed on each side. And then the mine owners asked 
for the soldiers, and the soldiers came. Who brought the soldiers? 
Who brought the soldiers? Railroads manned by union men; en- 
gines fired with coal mined by union men. That is the division of 
labor that might have lost us the strike in the Coeur d’Alenes. It 
didn’t lose it, however. We were successful Ih that issue. But in 
Leadvllle we lost the strike there because they were able to bring 
in scab labor from other communities where they had the force of 
the government behind them, and the force of the troops. In 
1899, we were compelled to fight the battle over in a great general 
strike in the Coeur d’Alenes again. Then came the general strike 
In Cripple Creek, the strike that has become a household word 
In the labor circles throughout the world. In Cripple Creek, 5,000 
men were on strike in sympathy with 45 men belonging to the 
Millmen's Union in Colorado City; 45 men who had been discharged 
simply because they were trying to Improve their standards of liv- 
ing. By using the State troops and the influence' of the Federal 
Government, they were able to man the mills In Colorado City 
with scab mlllmen.” 
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'* After months of hardship, after 1600 of our men had been ar- 
rested and placed in the Victor Armory in one single room that 
they called the ‘bull pen/ after 400 of them had been loaded aboard 
special trains guarded by soldiers — shipped away from their homes, 
dumped out on the prairies down in New Mexico and Kansas; after 
the women who had taken up the work of distributing strike relief 
and had been placed under arrest — we find then that they were able 
to man the mines with scabs, the mills running with scabs, the 
railroads conveying the ore from Cripple Creek to Colorado City 
run by union men — the connecting link of a proposition that was 
scabby at both ends!'* 

Upon arriving in the Warren District, Wheeler’s duty 
was not a very pleasant one. One side was lined up with 
the citizens of the town, men who continued at work, of- 
ficials of the mining company, and among the citizens of the 
town were numbered all of the merchants and their em- 
ployees. 

On the other side he had the strikers, the 1. W. W. and 
their sympathizers, and you remember Wheeler described 
the I. W. W. sympathizer as one who thinks like an I. W. W. 
but hasn’t the courage to be one; that was a very apt 
definition. Now he had to deal on one hand with the people 
who had been in the town, who had lived there for years, 
who had helped make the community, who made their homes 
there. On the other hand, he had the I. W. W. crowd and 
their sympathizers, and some people who were not perhaps 
I. W. W.’s, but who were misled by those demands, some 
men who were natural born quitters, ready to go on strike, 
ready to have some excitement, men who went, not particu- 
larly in sympathy with the strike, but went out just because 
there was a strike, men who didn’t have much moral courage, 
who didn’t want to be called scab, but the I. W. W. element 
was the one behind and around the strike and that gave 
color to the strike; and that is what Wheeler had to deal 
with; that was the task to which he set himself on the 27th 
of June, 1917, and the task to which the citizens of the town 
set themselves. It was the problem they had to solve, and 
they finally solved it on the 12th day of July, 1917, by 
simply running them out and keeping them out of the State. 
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Now where you have a controversy with a man, where 
you have a “scrap,” mental or physical with a man, where 
you have an opponent, where you are abused by any man, 
you usually consider the character of your antagonist. A 
man who follows the prize ring is always declared the loser 
when he fouls his opponent — he must fight according to the 
rules of the game; but Wheeler knew, and the citizens of 
the Warren District knew, including this defendant, that 
the 1. W. W. were not going to fight according to the rules 
of the game, but that they were going to take any advan- 
tage they could; in other words, they did not underestimate 
or make any mistake in regard to the character of their 
adversary. 

That is the kind of a proposition that the people of the 
Warren District and Harry C. Wheeler had to deal with, 
and that is the reason when Embree unloosed his mask on 
the afternoon of July 11, 1917, Wheeler decided some- 
thing must be done and done immediately, and he said to 
you, “I thought they would strike, and I determined to 
strike first” and he did. 

Do you remember the pamphlet read to you tl:c other day 
in which they speak of the flag as a rag on a stick? A man 
who has no respect for his country or his country’s flag is 
not much of a citizen; he cannot be depended on when he 
says there is no morality, there is no religion, there is no 
patriotism; then after you have stripped him of that, after 
you have taken off the I. W. W., every bandage and cloth of 
manhood and good citizenship, then you have got the I. W. 
W. stripped naked, and that was the character of the people 
that Wheeler had to deal with over there and that the citi- 
zens of the Warren District acting with him on the 12th of 
July, 1917, had to deal with — ^those men and their dupes. 

I cannot let this opportunity pass without one or two 
remarks in regard to the lack of religious faith of the I. 
W. W. I believe that Christianity is the basis of our civilza- 
ton; that is susceptible of proof. If you go back to the 
inception of Christianity, two thousand years ago, you will 
discover that the countries that are Christian are the coun- 
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tries that are the most enlightened ; that have most advanced ; 
that are most generous to the downtrodden ; that are the best 
countries in the world in which to live. 

When Christ died on the Cross, to transpose the first two 
words of the main question, when he said, “Am I my broth- 
er’s keeper?” He made it read “I am my brother’s keeper.” 
The I. W. W. does not believe that; he believes that every 
man is a liar; that every man who does not believe as he 
does is a seab; that every man who lias a dollar and does not 
divide it with him is woi*se than a thief. You have read 
their doctrines. When you go back and trace the history 
of Christianity from its ineeption to the present time, you 
will see the kindness of Christ, the tenderness of (^hristianty 
which finds expression today, and that little house in Thebes 
where the Christians met to hear the letter read fi-om St. 
Paul, has its place in the world, and thousands are com- 
forted by a faith that things are going to be better yet. 
I believe, gentlemen, in the Christian faith which my mother 
taught me when I was a child — I believe it is a good faith, 
and that whenever a man or a woman has lost faith in the 
Christian religion there is something gone, something lack- 
ing, and that man or that woman is not to be trusted in 
this world. 

Some man has .said, “If you let me write the songs of a 
nation, you may write its laws.” I don’t know many songs, 
but I have heard many, and usually you can tell by the 
character of the songs you hear sung whether it is “My 
Country ’Tis of Thee,” or whether it is some hymn like 
“In the Sweet Bye and Bye,” or whether it is one of the 
Great Masses, whether it is Hayden’s Creation, or whether 
it is some of the sweet music of Handel — I believe you can 
always tell what kind of a man or woman the singer is. 
Whether the songs are patriotic ones, or religious ones, or 
sentimental ones — they are always commendable, and they 
are all upbuilding. But where you find a man who sings 
of robbery, of rape, who sings of lust, or murder and of 
bloodshed, they spring from the heart, and the man who 
would sing the song that was read to you the other day, his 
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heart must certainly be bad; be is a man who could not be 
trusted; he would need watching, whether that man was in 
the Warren Distrit^ or elsewhere where they sing, 

"Onward Christian Soldiers, Onward Christian Soldiers, 

Duty’s way is plain. Slay your Christian neighbors. 

Or by them be slain; Pulpiteers are spouting effervescent swill, 
God above is calling you to rob and rape and kill; 

All your acts are sanctified by the Lamb on high. 

If you love the Holy Ghost, go murder pray and die. 

Onward Christian Soldiers, drench the land with gore; 

Mercy is a weakness, all the Gods abhor; 

Bayonet the babies, jab the mothers too; 

Hoist the Cross of Calvary to hallow all you do. 

File your bullet noses flat, poison every well, 

God decrees your enemies must all go plumb to hell.” 

That is the character of the people; those are the men 
that the people of the Warren District were up against on 
the morning of the 12th of July, 1917. The strike had its 
inception about the morning of the 27th of June, 1917, and 
had continued for a period of over two weeks. The strike 
was a losing one for the strikers; the I. W. W. was losing 
out ; the men were slowly returning to work. 

The testimony of the witnesses on the other side in rebut- 
tal tell you that everything was just as peaceful as a summer 
day. “Why, we hardly knew there was a strike; we would 
see a few pickets, see a few men around on the street.” Oh, 
it was peaceful ! 

It reminded me of the story of the artist who wanted to 
carve in marble a statue that would exemplify absolute 
repose, so after a long time he conceived the idea that he 
would carve in marble a sleeping boy in the shade of the 
house, in the afternoon, where he had become tired with 
play and had dropped down and was sleeping quietly and 
peacefully from sheer exhaustion, and it was said that the 
idea was so well carried out that when people would look 
at it for some considerable time, they would actually become 
sleepy, they would feel relaxed, so successfully had the artist 
carried out the idea in stone. 
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A witness testified: 

"One man said to me, ‘get your gun, we are running out the 
wobblles’." 

“Wobbly” was the popular term for the I. W. W. Evi- 
dently that man believed that he was running out wobblies 
and wobblies only. But the difference between a wobbly and 
a wobbly sympathizer is just the difference between tweedle- 
dee and tweedle-dum. Yes, there is this difference, us 
Wheeler said, one hasn’t the courage to become an I. W. 
W. In other words, the I. W. W. is just a little bit better 
than a sympathizer. Whatever he may be — ^he may be a 
skunk, but he isn’t a coward, and the sympathizer is both a 
skunk and a coward. He also testified that, 

"Another man said to me, ‘put a white handkerchief on your 
arm. That shows that you aren’t an I. W. W’.’’ 

Up to that time we hadn’t had a definition from any of 
the men. Wheeler said that he had his men put on white 
handkerchiefs in order to distinguish them from the men 
who were being deported, in case of a street fight, in case 
that his own men would not be firing on one another. But 
this man said, “Put a white handkerchief on your arm. That 
shows you aren’t an I. W. W.” That was one of the most 
enlightening expressions that we have heard from any of 
the men from the ranks, and that was the one in which 
he told you what the badge really meant. 

There was a large mass of testimony introduced, gentle- 
men, in which various men examined testified to remarks 
made by the strikers. When you prove, gentlemen, llmt in 
Warren, in Lowell, in Bakerville, in Bisbee, in Brewery 
Gulch, on the Main Street, and in Tombstone Canyon, and 
all over the camp you hear continual remarks, “We are 
going to kill you, we are going to win this strike and make 
you go out bare-footed. You have got one more day to 
work ; you have got only two days more to work, ’ ’ and when 
these threats come from men who will stop at nothing, who 
have no regard for religion, or their country, who were 
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rejoicing in their hearts that their country was in a war 
that she would probably lose, and when they were taking 
advantage of the community at a time when they did, when 
these reports kept coming in, it showed the people what 
was taking place and the actual condition of things. There 
hasn^t been a single witness here that ever voted on the 
strike. They went out; they were led out or they followed 
out. They were on strike and they were in sympathy with 
the demands and all of that thing, but they neVer did vote, 
not a single one. 

A witness testified; 

“A few days before the deportation three men came to my front 
door. They told me they were a committee representing the 
strikers and they came to tell me to run out aH the scabs that 
were lodging in my house — they would boycott my house if I didn't 
run them out. I told all I owned in the world in the thirty years 
gathering was there and I wanted time to consider it, and as they 
left the small one of the committee turned and said 'How would 
you like to see it in ashes?' Residents of the district and property 
owners were afraid something was going to happen, a killing or 
burning or something." 

Another witness says: 

'T was working on the streets considerably and of nights when 
those trains came in there was quite a bunch of these fellows fall- 
ing off, well from Don Eiiis on into Bisbee. There was quite a 
number of them on every train, and walking in from Osborne, I 
would see them every night, practically, strangers." 

"The increase of these men from the time the strike was called 
up to the day of the so-called deportation was seventy-five percent. 
They looked to be a tough bunch to me, that is, men who had not 
worked under ground, you could tell that." 

It has been testified here by two witnesses that the remark 
was made from the lines of deported men on the 12th of 
July, 1917, in the morning, that “Well, you beat us to it 
only one day.’’ You have a right to believe that those men 
knew what they were talking about. A man has no business 
to come around and tell you that he is going to kill you at 
six o’clock tomorrow morning if he doesn’t intend to do it. 
When a man comes around and says, “Well, I am going to 
rob your hen-roost tomorrow night,” and he looks and 




HARRY E. WOOTTON. 


123 


acts like a chicken thief, and you have known that he has 
stolen chickens before in some other community, and he has 
been convicted for it, or that he has pleaded guilty to it, 
and he promises you or threatens you that he is going to 
rob your chicken roost, the chances are that you will lock 
up the chicken house and watch it with a shotgun. You 
have a right to presume that he means wliat he says. How- 
ever, if such a threat were made by a man whom you know 
to be a man of integrity, a man whose reputation is beyond 
reproach, a man whose life has never been assailed, why, of 
course you pay no attention to it. If Judge Pattee would 
tell me “I am coming up there tomorrow, (lilmore, and steal 
your set of Pacific Reporters,” I would know it is an idle 
threat or jest, because I know he wouldn’t do it. But if, 
as I said a moment ago, if some fellow would say, “Well 
Gilmore, I am going to rob your hen roost tomorrow night,” 
and I would know that he had been convicted of stealing 
chickens in Benson and in Bisbee, and he was a chicken 
thief, as I told you before, I would watch the chicken house 
with a shotgun. 

Mr. Gilmore here quoted from the evidence of the wit- 
nesses who had been threatened by the strikers, (ante p. ) 

Do you remember the telegram that Wheeler sent to 
Campbell in which Wheeler said, “I earnestly request you 
to use your influence to have United States Troops sent 
here to take charge of the situation and prevent bloodshed 
and the closing of this great copper industry now so valu- 
able to the United States Government?” 

Now Governor Campbell, when he received that telegram, 
acted upon it. He said in reply: 

‘‘Your telegram received reporting Industrial situation in Warren 
District. Have wired Washington authorities your request with my 
recommendation. Will advise as to my movements as soon as I 
have reply.” 

Then he wired the Secretary of War as follows: 

"Following telegram dated tonight at eight received from Sheriff 
Wheeler, Bisbee, ‘The 1. W. W. strike here is most serious. I 
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anticipate great property loss and bloodshed. Majority of strikers 
seem foreign. The whole thing seems pro^lerman and anti-Ameri- 
can. I earnestly request that you use your influence to have United 
States troops take -charge of the situation, to prevent bloodshed 
and the closing of this great copper industry so valuable to the 
Government’ I know Sheriff Wheeler to be a fearless man and an 
ofllcer who considers coolly and acts with good judgment. Would 
recommend that regular army ofiScer make immediate investigation 
of situation at Bisbee to ascertain the need of regular troops. 

Thomas E. Campbell, Governor.” 

Campbell knew what sort of man Wheeler was. He knew 
that it was an I. W. W. strike. He stayed in Phoenix 
until about the 2nd of July and then went to Globe to take 
charge of another strike. That is what the officers were up 
against in 1917. Strikes in Bisbee, strikes in Globe, strikes 
in Morenci, strikes in Jerome — all over. In other words, 
the I. W. W. was getting in his work in good style and 
shape; and when Wheeler and his deputies took charge of 
things on the morning of the 12th of July and deported 
those men, they acted because it reasonably appeared to 
them, as reasonable men, from all the facts and circum- 
stances, that they had to act, and as Wootton testified, that 
he believed that the property of the Warren District was 
in danger, and that he believed that lives were in danger, 
and he acted on that and that alone, when he helped deport 
these men. 

And it certainly, gentlemen, is reasonable to presume that 
Fred Brown was apparently acting with the I. W. W. ele- 
ment there. Not only that, but I wish to call your atten- 
tion to this: That if anything is proven beyond any ques- 
tion — why, it is even proven beyond a reasonable doubt — 
that Fred Brown had a chance to get out of the line and 
did not embrace the opportunity. Consequently, he went 
willingly, and if he was not forcibly deported, there is no 
kidnapping in his case. Now so much for his special case. 

Men usually have something that impells them to act. A 
motive is something that pulls you on. And if Wheeler was 
not acting in good faith and did not believe that he was 
protecting the community, and if Wootton did not believe 
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that he was acting for the protection of the community and 
was acting in good faith, what in the name of Heaven com- 
pelled them to act? Not because there was any glory in it! 
They might become notorious; you might become notorious 
by the commission of a crime. You don’t become glorious. 
A man either has a bad or a good motive. Now there could 
be only a good motive in this case, unless you brand the 
1600 men in the Warren District as the most hardened 
criminals, as the worst cut-throats, as the most biutal men 
that ever infested any community. And do you believe 
that? Do you believe that the men who have lived there for 
years, who have spent their lives there, who have built up 
good businesses, men whose word is A-1, whose probity and 
character have never been assailed, that those men are cut- 
throats and robbers and murderers? Unless you believe 
that those men acted in good faith, that they believed, 
actually believed that thei'e was a necessity for them to do 
that, do what they did do, then you have got to take the 
other' horn of the dilemma and say that these men are the 
veriest scum of the earth and are not to be believed under 
any circumstances; that they have not only become notorious 
in the eyes of the world, but they should be shut up in 
prison cells, in felon cells, for a long period ol years in 
order that they may have time to reflect upon their sins 
and their crimes and in order that they may be reformed 
and made safe for the community. That is what you have 
got to say. 

When Harry C. Wheeler was over in the Warren District 
and the people were advising with him — ^he saw the uncer- 
tain condition of things when he first went over there and 
then he saw the change come over the community, and he 
saw things develop from day to day, and after what he 
knew about the I. W. W. and knowing that it was an 
I. W. W. strike, after seeing what he saw and knowing 
what he knew, I want to say, gentlemen, that Harry C. 
Wheeler was still “captain of his soul” and still had nerve 
and courage, and initiative to act on what he believed to be 
his duty. No man could say that Harry C. Wheeler, after 
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the course that he has pursued in this County, was anything 
else except fearless and honest, a fearless and honest officer, 
and the people of the Warren District believed in him, and 
the people of tHe Warren District, at his behest, called 
together in the early hours of the 12th of July, 1917, and 
deported the I. W. W.’s and their sympathizers and their 
dupes. Probably they made some mistakes. The only won- 
der, gentlemen, is, and my wonder grows every time I think 
of it — that there were not more mistakes made. Is it not 
a wonderful thing, that with nearly four thousand men in 
action there were only two casualties that day, only two 
deaths, one on one side and one on the other. Pour thou- 
sand men in action with bad blood between them, with 
threatening attitudes on both sides, one side armed with 
pick handles and guns, and the other wanting to be. 

This, gentlemen, is the case for the State: That Harry 
E. Wootton, in company with others, seized and arrested and 
forcibly deported Fred W. Brown from Bisbee to Columbus, 
New Mexico, or Hermanos. They all said they went to 
Columbus and then to Hermanos and then back to Columbus 
— every witness for the State was careful to explain that. 
They never forgot it, and they never forgot, not one of 
them, that ever3rthing was quiet and peaceful, quiet and 
calm in the Warren District — just as pleasant as a May 
morning. There were some things wc were never allowed to 
forget, among them was that they went to Columbus and 
back to Hermanos and back to Columbus. Mr. French 
would say, “where did they take you?” “Well, they took 
us to Columbus and then to Hermanos and back to Colum- 
bus.” 

There were 1200 men and some man testified, I think, 
that there were fifty men to the car; I think they said there 
were twenty-four cars and every man — you remember that 
Mexican that they shot at at Osborne? Every man saw that, 
every one. They were in box cars; they were herded in 
there fifty men to the car, and there were, they say, twenty- 
four cars, but every witness that Mr. Prendi brought on 
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here, saw that — except the women. That is the diaracter 
of the testimony you have to consider. 

Now, if you believe that evidence beyond a reasonable 
doubt, that Fred Brown was forcibly arrested and deported, 
you should find Harry Wootton guilty. If there is a rea- 
sonable doubt in your minds as to whether Brown went 
willingly, whether, as one man stated, he wanted to stay 
with his people, we are entitled to an acquittal. Now, the 
Court instructed you that if you decided that Fred Brown 
was not forcibly deported, then you will find Wootton not 
guilty, and you need not pass to the other branch of the 
case. If you find that Brown was forcibly deported, that 
he had no chance to escape, then you are to pass to the 
other branch of the ease, — which defense is, that there was 
a necessity created by the conditions there beyond the con- 
trol of the people of the Warren District. 

There were two sets of people. There was the lawabiding 
and the lawless — the merchants and the workers on one 
side, the working miners on one side, and tlie striking 
miners, including the I. W. W. and their sympathizers and 
dupes, on the other side. Wheeler knew that those two 
could not exist in any community any longer. The I. W. 
W. resented the presence of the lawabiding, and also re- 
sented the presence of people not of them, and the latter 
people resented the presence of the I. W. W. and their 
methods. They were just like matches in a tinder box ; just 
like a live coal and a powder magazine; but the I. W. W. 
were the ones who created the trouble, always had created 
trouble in other places, caused property loss, bloodshed, 
imprisonment and murder. 

Sheriff Wheeler had the right to assume that the I. W. 
W. and their dupes and symjxathizers in the Warren District 
would cause property loss, bloodshed — and to use an ex- 
pression more forcible than elegant — took the bull by the 
horns, and acted. If there was no necessity to act, if there 
was no apparent danger, then all the history of the I. W. 
W. goes for naught. If the history of the I. W. W. didn’t 
show anything to Wheeler and to Wootton on that day, 
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you have got to say that the 1. W. W. changed their minds, 
but they hadn’t. They put over these demands, and this 
was the excuse given out in Bisbee to the press and public 
and the miners, this was the excuse for the strike, but in 
their own hearts the leaders knew that the strike was really 
a strike in sympathy with Seattle, in sympathy with Butte. 
They were lying to Wheeler; they were lying to the press; 
they were lying to the public; and they were lying to their 
own people, “double-crossing” their own people. And what 
did Wheeler and Wootton — ^those two are the principal ones 
concerned in this transaction — what did they have a right 
to expect from men who would lie to their own friends and 
associates f Possibly they didn’t know at the time that the 
strike was a sympathetic strike, but that was the kind of 
men they had to deal with, and if they knew the character 
of the organization, its murderous character, its character 
for bloodshed, its character for intrigue, its character for 
destroying property, they had a right to act on that. In 
other words. Captain Harry C. Wheeler was “Captain of 
his own Soul” and he knew the situation. He saved the 
Warren District from bloodshed and from property destruc- 
tion, and I think gentlemen, that French is right when he 
does not prosecute him, because he served the people of this 
County wisely and well. 

Mr. Roark and Mr. Worsley addressed the jury for the State. 

Mr. Burges. Gentlemen of the Jury; The best way to a 
right understanding of what is before you is to look at the 
situation in this county as it was on the night of July 11, 
1917, and the morning of July 12, and I ask you to look 
at it with me in the light that human experience throws 
around matters of that kind. A man may do a deed of 
violence in a moment under the compulsion of an overwhelm- 
ing necessity or even from bad temper, but large bodies of 
men do not without extreme provocation under any condi- 
tions turn their backs on the habits of a lifetime, on those 
things which at their mothers’ knees they were taught to do 
and which they have done all through the years of their 
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youth and manhood. Men do not make such a change in 
conduct without some compelling reason for it. Bisbee is 
not materially different from any other mining town, or any 
other American town under similar conditions similarly sit- 
uated. A great many of you have gone in and out of there 
for years. You meet the people of that community in its 
stores, in its shops, in its offices, on the streets; men and 
women in all the various walks of life, the same kind of 
people doing those things done by other people under the 
same conditions, and you receive from them the same kind 
of treatment which you receive elsewhere. They are men 
and women bom of men and women, raising little men and 
women in their homes, doing just the things that you do, 
prompted by the same loves, the same longings, the same 
aspirations and ambitions that you and the rest of us have. 
And yet we know that on the morning of the 12th of July, 
1917, some sixteen or eighteen hundred of these people for 
some reason got themselves together, armed themselves and 
went out and gathered up some fourteen or fifteen hundred 
of their neighbors and marched them down to the ball park 
at Warren. There those who wanted to obey your laws and 
help maintain the orderly life of your country were given 
an opportunity to leave the park and many did so. Those 
who were left, some eleven hundred and eighty-eight, were 
then deported. When you see this done by a body of the 
same kind of men that you and I are, and you bring to bear 
upon that transaction the intelligence gained from dealing 
in the ordinary affairs of life, you know that something was 
going on in the city of Bisbee which made that action nec- 
essary. Counsel say that it was warfare on the union men 
in the district. There is nothing in the evidence that justi- 
fies this statement. 

Some of the statistics of this trial are interesting. Fifty- 
six men were called to testify on behalf of the state. Of 
these only eight were union men. The other forty-eight 
were non-union men. It is not true that the question of 
unionism or non-unionism entered into the controversy at 
all. With one or two exceptions the men who were called 
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on to testify were asked whether or not they were I. W. 
W. ’s and almost all of them were asked whether or not they 
belonged to any labor organization, and forty-eight out of 
the fifty-six answered they are not members of any organ- 
ization, and were not at the time of the deportation. That 
is conelusive. The figures answer everything on that ques- 
tion. The statement is inaccurate and there was no testi- 
mony to justify it. 

The history of the world shows that there is no point to 
which some individuals will not go, but a community, a large 
body of people does not do that way. The thing that makes 
democracy safe is the fact that the majority of large bodies 
of men can in almost any and every instance be relied upon 
to do that which is right and just. It is the saving thing 
among free people that majorities can be relied on to do 
right. There are men in every community who do the 
things they ought not to do, but when a people acts, when 
the free will of a people expresses itself in voluntary' action, 
when the people of a community or of a state act to save 
their homes or their institutions, and when not goaded to 
action by tyranny and oppression without the opportunity 
for deliberate thought, you may rely on this, that the right 
will prevail. A sober second thought of a community, the 
kind of thought that it has when dealing with a large por- 
tion of its own people, brings action free from malice and 
consistent with the best intelligence, purpose and interest of 
the community. Something was going on in the Warren 
District on the night of July 11, 1917, and immediately 
preceding that date which caused that town to rise up; not 
its outcasts, not its lawless ones, not those that profit by 
disorder, but the men who came from their own homes, from 
their business houses, the men who make the town. These 
people came out and on that day did something totally 
different from anything they had ever done before. Neces- 
sity made them take action in violation of every ordinary 
thought and feeling. Yon know and I know, and every 
man who thinks knows, that back of it all there was an 
overwhelming reason to cause men to do that thing. Can 
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you believe that there could be any profit to an ordinary 
industrial community in needlessly rushing out twelve hun- 
dred men, some of whom at least had been there for a long 
time? A community grows as people come to it, and make 
their homes there, as people remain and raise their families 
and do their business there, and every man whose opinion 
is worth anything is interested in building up the com- 
munity in which he lives because in this country power and 
authority in government and in all things come up from the 
masses and not down from heaven-sent rulers. The greater 
the number of right-thinking people in a community, the 
more influence it has and the more it stands for. We are 
all interested in building up the communities that we live 
in, in making them better places in which to raise families, 
in which to maintain our homes, in which to do those things 
by which we obtain our livelihoods. All communities want 
the best people that they can get. All right thinking people 
are interested in making the place in which they live at- 
tractive to the best people. The people of Bisbec were not 
interested, on the morning of the 12th day of July, 1917, 
in running out of town a large number of men to gratify a 
lust for i)ower. A large number of these people who were 
deported had until a few weeks before worked in the indus- 
tries that sustain Bisbee and had been component parts of 
its industrial life. They had lived on terms of friendship 
or at least of peace with their neighbors. Those neighbors 
had some reason for deportation. Something had gone 
wrong which made those people act thus. Wliat was it? 
The record in this case discloses that there are brought 
before you from all the walks of life in the town of Bisbee, 
in the town of Lowell and in the town of Warren — the 
towns that make up the Warren District — ^ninety-four 
people. We have merchants, professional men, men who 
labor in all the industries of the communities from the 
superintendent of a great mining company down to a for- 
eign mucker, and we have brought before you women from 
all the walks of life, witnesses of all classes and kinds, to 
testify each, in his or her own way, to some act of violence, 
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some threat of violence, to some element of a general con- 
dition which justifies us in saying that on the night of the 
11th of July, 19J7, the law-abiding people of the Warren 
District, in their homes, justly believed they were sitting 
on a volcano. Those people who have been our witnesses 
knew the condition within the district. They knew what 
those who instigated the strike — ^these I. W. W.’s — ^were 
threatening what was to be the result to the community of 
their triumph in the controversy then pending. “Oh,” but 
say counsel for the defense, “they didn't mean the threats 
they were making.” I am sure Mr. French will not defend 
the character of the organization or the characters of the 
men who composed it and who were the backbone of that 
strike. It may be that some man friendly to them, who 
measures up to Harry Wheeler's definition of an I. W. W. 
sympathizer — “a man who agrees with them in their opin- 
ions, but lacks the courage of his convictions” and who is 
sympathetic enough with them to stand before an American 
jury and defend them — believes they were going to do no 
harm, that they did not mean the threats they were making. 
It may be that such a person believes that when the men, 
after leaving the I. W. W. hall, lighted a torch before Mrs. 
Finnoti's home and threw it under the gallery of her house, 
did not mean to bum it. It may be that such a person 
believes that when these men who, when they asked a miner 
with a wife and ten children to quit work and join the 
strike and were told by him that he could not because he 
had to support his family, told him to join them anyhow 
and send his “wife and oldest girl down on the line to earn 
a living while they won the strike,” it may be that such a 
man, friendly to them, believes they did not mean it.. • • • 
But do you believe that you would have known that they 
didn't mean any harm if they said those things to you? 
Would you have felt secure? Would you have felt that 
your wife and children were safe when those things were 
being said in their presence and to you on the streets of an 
American town? But you are solemnly assured that there 
was no harm in them because they didn't mean it. Th^ 
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mean no harm to a working man living under the protection 
of American law in an American town, working to earn a 
living by the sweat of his brow for the woman he married 
and for his children, when they take his dinner bucket away 
from him and throw it in a ditch dozens and dozens of 
times during the course of the strike, or beat him over the 
head with it. Certainly not. It was only a friendly act 
misunderstood ! That did not indicate a spirit of defiance in 
them! That did not indicate that they were regardless of 
the rights of anybody else! Harmless! It was for the pur- 
pose of showing just how harmless they were that this evi- 
dence was offered before you; for the purpose of showing 
you how dangerous they were that we introduced before 
you the literature of the organization which called that 
strike and was responsible for that condition. When you 
hear the hiss of a chicken snake, you know it means noth- 
ing. It can’t hurt you, and is not going to, but the rattle 
of a rattlesnake means danger imminent and deadly to be 
avoided then or never. On the night of the 11th of July, 
1917, the rattle of the rattlesnake was heard in Bisbec — not 
the hiss of a chicken snake — ^but the warning of a danger 
that would bring death and destruction to those who were 
to be its victims unless the snake were killed and killed 
quickly. 

Do you believe Bisbee to be such a town that without any 
reason it would go off in a paroxysm of fright and without 
provocation do such a thing as was done on that dayf Do 
you believe that a majority of the people in any American 
town are people of that kind? If you do then you have 
seen some sort that I have not. Do you believe that a man 
like Captain Wheeler would have been a i>arty to a thing 
of that kind? That he would lose his head, just go crazy in 
a moment and see red, and go out to kill or destroy or 
even run his fellow citizens away from their homes? Is it 
not far more reasonable to believe that he knew the time 
had come for action, for drastic action? Was he not, under 
all the facts and circumstances that have been detailed in 
the evidence you have heard, justified in so believing? The 
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witness, Mr. Holmes, a substantial, well appearing, level* 
headed man of courage and diaracter, went to that town. 
He mingled with all classes. He went into the hotels, 
stores and offices where those who were opposed to the strike 
were engaged in carrying on the business of the community. 
Into the hangouts of the wobblies and around the pool-halls 
and other places where the men who were on strike most 
did congregate. He testified before you that he made it his 
business to talk with all classes of people and to go around 
in different parts of town, trying to find out all about the 
situation. He tells you that from what he heard and from 
what he saw he left town on the night of the 11th without 
any knowledge that the deportation was coming off. He 
went down to Douglas to spend the night. He tells you that 
as the result of the interviews he had with men in all walks 
of life during the day he believed the situation in the town 
had reached a crisis; that something tremendous was going 
to happen; that the talk everj’’where was that the com- 
panies would not yield to the demands of the strikers be- 
cause if they did they would be met with other demands; 
that yielding would accomplish nothing; that the men who 
had called the strike had not called it for the accomplish- 
ment of the ends indicated by the demands they had made, 
and that in spite of the fact that a great many men had 
quit work and that the operations of the mines were being 
very much interfered with, the fact that yielding was futile 
made it impossible for the companies to yield, and that 
therefore the strikers were bound to lose, and realizing that 
they were going to destroy that town or work damage to it 
and its people terrible to think of. When you find a man 
like Mr. Holmes, disinterested, intelligent, certainly not 
wanting in the ordinary courage of an American so study- 
ing the situation and reaching that conclusion, then is it 
possible to say that no other man could have reached the 
same conclusion? Can it be said reasonably that no other 
man was justified in believing the same thing? 

Captain Wheeler knew all that was going on there. He 
had gone around just as Mr. Holmes had. He had seen 
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countless things many of which he described to you in his 
testimony. He tells you that he had not caused arrests 
to be made because arrests only aggravated the situation 
and added fuel to the flames. That in his judgment noth- 
ing was to be accomplished by arresting men, and I submit 
that he was right. The arrest of one man for doing what 
hundreds were doing and thousands threatening to do would 
accomplish no good purpose. No sane man can believe that 
Captain Wheeler is so wanting in courage that he got 
panicky. The mere fact that such a thing could be sug- 
gested shows to what lengths the prosecution has been driven. 
There is no man whose oi)inion is worth anything, who 
possesses ordinary knowledge of the affairs of this state that 
are a part of its history, who has lived in this section of 
the state, but knows that Hany Wheeler is courageous in 
the highest degree. On the 11th day of July, 1917, he had 
back of him a long record of honorable and courageous con- 
duct. He had been a line rider on the international bound- 
ary between the United States and Mexico. He had been a 
member of the Arizona Rangers. He was one of that small 
body of men who carried the law into the cha])paral ; who 
made it possible for courts to meet in communities like this 
and administer law; who made it ywssible for the communi- 
ties to live here in peace by expelling at the point of a gun 
the tide of bad white men which flowed in as the receding 
tide of bad red men was driven out. He had had experience 
in the handling of large affairs. His experience as the 
sheriff of a large, rich, populous county like Cochise had 
brought him in contact with many men and many situations 
of various kinds and he brought to bear the wisdom gained 
in that experience on the condition he found in the Warren 
District at that time. Is there a man on this jury who 
believes that in a matter of that kind his individual judg- 
ment would be as good as that of Captain Wheeler? Who 
among you, who in this county had had his training or his 
experience? Captain Wheeler had his deputies everywhere. 
Every man in the district interested in its life and its pros- 
perity, those who had their homes there, those who had their 
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property there, those who had their families there were 
hearing the threats which were being made, and what they 
heard was being communicated in the natural order of 
things to the sheriff of the county. 

Let me give you an illustration of it. Down in Douglas 
on the night of the 11th, Frank Homan, one of the wit- 
nesses for the state, stated to a deputy sheriff, Charley Cross, 
a man whose word will not be doubted by any man on this 
jury who knows him, a man who. has lived in this county for 
many years, always a law-abiding, law-enforcing man, of in- 
tegrity unimpeached and unimpeachable — Frank Homan 
said to Charley Cross while they were eating supper in the 
restaurant in Douglas, that if the companies didn’t yield 
to the demands of the miners within the next forty-eight 
hours, they were going to “blow that damn town out of 
the gulch.” Cross immediately communicated that in- 
formation to Captain Wheeler. That is but an illustration 
of how all information reaches a common center, the sheriff 
of the county. 

We are looking back on a situation nearly three years 
after it occurred. What was the situation as it appeared 
to Captain Wheeler and his associates then? If, as a mat- 
ter of fact, ninety-four men and women from all the walks 
of life can be gathered after a lapse of this time to come 
here and recite before you as they did the story of what 
happened at that time and that story possibly and probably 
multiplied many times was poured into the ears of the men 
on the ground, don’t you think that a reasonable man so 
advised and so informed would have been justified in be- 
lieving that there was a situation there that called for 
prompt action and efficient action. Mr. Wootton tells you 
that he heard those things. Mr. Wootton had testified that 
Mr. Phillips was one of the men who told him what the 
danger was, what their purposes were, how they intended to 
win the strike, by fair means or foul, one way or another. 
Mr. Wootton says he knew the danger. He had heard the 
threats and the plans. He knew the character of the 
people. He was familiar with the teachings of the I. W. W. 
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He knew what they had done elsewhere, and what they 
were going to do in Bisbee if they could. He knew it from 
them, from their speeches and their writings; from their 
publications. Under the circumstances was he not justified 
in acting on the knowledge that he had? When Mr. Woot- 
ton testified that on the night of the 11th when he answered 
the call to take part in the deportation and on the morning 
of the 12th when he took part in the deportation, he acted 
solely from a sense of responsibility to himself, his family 
and the neighborhood in which he lived, he gave before you 
testimony that was unimpeached, uncontradicted, not even 
seriously questioned. As Wootton saw things and as Woot- 
ton acted, so did the whole community. Of course, we have 
a right to consider the state of the country as one of the 
elements of the general condition there. The country was 
at war. The country’s need for its every resource was 
great. Figuratively speaking the world was in flames. The 
government of the United States needed every tin cup it 
could get hold of to bring water to extinguish the fire. The 
law-abiding people, the patriotic people of this country were 
bending every effort and making every sacrifice, even send- 
ing their sons or going themselves to the battle front, to end 
that conflagration, and some six men, not one of whom is 
shown to have been employed by any company operating in 
the Warren District, or carrying on a business of his own, 
six men, members of the I. W. W., without a vote, without 
submitting to the people of that district who were to be 
affected by the question of whether they should or should 
not strike, without giving the men to be called from work 
a chance to vote on the question of working or striking, 
called the strike on about three and one-half hours’ notice, 
and on demands that the Deputy Mine Inspector produced 
here before you by the state and vouched for by the state 
tells you ‘‘were unreasonable and afforded no justification 
for striking.” “Oh,” but said counsel, “if the mining com- 
panies had been patriotic they could have yielded to those 
demands and averted the strike. They were the ones lack- 
ing in patriotism.” What good would it have done to yield 
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to the demands? Not a single witness was called to deny 
that Stanley Clark made this statement, “We will demand 
$6.00 and eight hours and when we get it, will that satisfy 
us? No, we will then demand $8.00 and six hours. When 
we have it will that satisfy us? No, we will then demand 
$10.00 and four hours. Will that satisfy us? No, we are 
going to have the mines themselves.^' You say it wasn't 
Stanley Clark who made that speech? For the sake of the 
argument, let us concede it. One of the speakers did. What 
was the use of yielding to demands if they were to be fol- 
lowed by more unreasonable ones, and that sort of thing 
kept up until, in the language of the literature read before 
you, “helpless at last the whole industrial system falls" 
and “the miners" or “the laborers," as they call them- 
selves, “shall take possession of the world?" “Fellow 
Workers," as the red-carded gentleman who left the court 
room a few minutes ago referred to them. Fellow Workers? 
No. Fellow Shirkers in an hour of su])remc national trial. 

Wc are not left in any doubt as to what their real ])urpose 
was. We have it from the language of the man who called 
the strike, who engineered it, and who subsequently became 
General Secretary of the Industrial Workers of the World 
in this country. We get it from Embree himself, and what 
is it? That this was not a labor strike but a solidarity 
strike. Not to accomplish anything here, that is, in the way 
of improving conditions or wages of labor, but “as part of 
the revolutionary movement which makes it difficult for us 
to explain it to our uneducated workers." A part of the 
revolutionary movement, said Embree in a letter to that 
choice spirit William D. Haywood, signed “yours for the 
revolution." What revolution? A revolution to overthrow 
your government; a revolution to overthrow the established 
order of things in this country under which private owner- 
ship of property would end, and, as they tell you, “to take 
and not to pay." “Yours for the revolution!" Embree to 
Haywood. “Yours for the red dawn!" Embree to Grover 
Perry. A part of the revolutionary movement! That is 
important in only one respect, it does not in itself justify 
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the act of deportation, but, gentlemen, we all know that in 
great revolutionary movements, when a country or a great 
cause is at stake, when an individual has ceased to be a 
factor of any importance, whether it be a forward move- 
ment of a cause, of a government or of a people, men do 
a thousand things they would not do under ordinary cir- 
cumstances and they do them whether the cause be right or 
wrong. Men go out and kill on the battle-field, men who 
would rather suffer death themselves than kill in private 
life. Men make sacrifices of treasure, of blood, of life, and 
of all the finer feelings and all those things that men hold 
dear for their country, for a cause in which they are 
enlisted, even though that cause may in the cold judgment 
of history thereafter be i^roven wrong. Men engaged in a 
great revolutionary movement are desperate. They will do 
things that they would not do under other conditions. No 
amount of private property, no amount of individual suf- 
fering, no amount of individual fear would make a man, 
if he could, overrun a whole province, devastate it, shed 
the blood of its people, set it back a hundred years in the 
progress of the world and yet, let that become necessary, 
for the salvation of a country, for the maintenance of a 
great cause in which nations grapple in a life and death 
struggle, let it be done under the most sacred thing in 
this world, the flag to which a man owes allegiance, then 
in doing it a man knows that he is doing right. 

If, as a matter of fact, as Embrce stated in his letter 
to Big Bill Haywood, it was not a labor strike, but a strike 
in sympathy with Butte; if it was not a labor strike but, 
as Embrec said in his letter to Grover Perry, a part of the 
revolutionary movement; if, as Embrce said, “demands are 
trifling, they are not so important,” then what was to be 
accomplished by yielding to them? You, gentlemen of the 
jury, know that yielding to those demands would have 
accomplished nothing. The strike on the authority of the 
man most responsible for it was a part of the revolutionary 
movement, and we have it on the authority of Mr. Vincent 
St. John, at one time Secretary-Treasurer of the I. W. W., 
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that ‘‘as a revolutionaiy organization the International 
Workers of the World have nothing to do with questions of 
right and wrong,’’ and as stated by the organization au- 
thoritatively: “We make only one contract -of any kind 
with the employing class, and that is to destroy them, to 
take everything and to take without compensation.!’ When 
men can get themselves into that frame of mind, when men 
can believe such things are right, when men can organize 
themselves for expeditions of that sort, then they are in a 
frame of mind where they can do anything, right or wrong, 
just or unjust, merciful or cruel, wise or foolish that the 
brains of the maddened men who lead them suggest as con- 
ducive to the end for which they fight. If you are dealing 
with men so led and so believing, part of an organization 
having such a purpose, then you have to deal with meu 
differently from the way you would deal with an ordinary 
mob. I am satisfied you have reached the conclusion that 
I have, that the application of the term “mob’’ to the men 
who acted in Bisbee as deporters on the 12th of July, 1917, 
is as far from an accurate use of the word as it conceivably 
could be. 

Of course there were things done during the course of 
the deportation that ought not to have been done. No 
fifteen hundred men ever got together in this world and 
acted under excitement, acted without effective organization 
and previous training, but did things that ought not to 
have been done, for human nature is so weak that it ciinnot 
be trusted in fifteen hundred cases to do fifteen hundred 
times exactly the right thing. There were mistakes made,, 
but when you look back on the record of that day, com- 
mencing in the dark of the early morning, on through the 
dawn and the forenoon, keeping progress with the hours, 
and see eighteen hundred men going through a town, situ- 
ated as Bisbee is, after two such troublous weeks as they 
had had, gathering up the men who in their best judgment 
wei« a menace to that community, whom they believed, and 
had a right to believe, could and would destroy that town; 
bringing them to a common point, weeding out those who 
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were to be released, not all possibly who ouglit to have 
been released, but all that could be released under the 
conditions necessarily imposed upon them, when you con- 
sider that these 1800 men finally dex)orted 1188, and realize 
that only two lives were lost out of more than 3,000 men, 
no bones broken, no heads crushed, only a few scalp wounds, 
we can only be amazed that the great work was so well done, 
with so little violence, and with so few mistakes as the 
records so far have disclosed. Action such as that was not 
the action of a mob. Results such as those are not the 
results of mob violence. Yes. No. When a man shoots the 
man who is advancing on him to take his life he docs not 
act in violation of law but in obedience to it and with its 
sanction. When men who are seriously assailed or threat- 
ened, reasonably believe that they are in such a position that 
nothing but action and prompt and drastic action can save 
them or those dependent on them from destruction, the same 
right of self defense exists that exists in the single indi- 
vidual wherever and whenever he may be similarly situated. 
That condition of affairs brings into play the rule of neces- 
sity that has been submitted to you by the court as the 
measure of the legal liability of this defendant and the 
rule for your guidance in this case. 

I want to call your attention, so that you may keep it 
clearly before you during the time that you arc consider- 
ing this case, the only distinction that exists between self 
defense and the law of necessity as submitted to you by 
His Honor for your guidance in arriving at your verdict in 
this case. In self defense a man may do great bodily harm 
to, or even take the life of, his fellow man to prevent an 
invasion of the rights of the man pleading self defense. To 
make applicable the rule of self defense, there must have 
been an overt act on the part of the man killed, and the rule 
is the same whether he is killed or only wounded. In other 
words, to enable a defendant to plead self defense, there 
must have been an overt act invading or threatening to 
invade his rights. Under the rule of necessity there need 
have been no overt act, and instead of the mere protection 
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against the invasion of his rights, he may, under the proper 
conditions, be justified in invading the rights of another. 
In self defense a defendant is protecting himself against 
the invasion of his rights. Under the rule of necessity for 
his own protection a defendant may be justified in invading 
the rights of another. Under the law of necessity, as has 
been said by this Court, the defendant does not have to sit 
supinely by until his rights are invaded, property destroyed 
or injury is done him, but he would be justified in invading 
another’s rights for their protection. Self defense justifies 
a defendant’s conduct in repelling another’s wrong. The 
law of necessity justifies the invasion of another’s right. 
Both the law of self defense and the rule of necessity have 
existed since law has existed, since human nature has existed. 
There have been thousands of cases of self defense adjudi- 
cated by our courts. The reports of our American courts 
are full of such decisions. The facts under which a de- 
fendant can invoke the application of the law of necessity 
very much less frequently exist than those which justify 
the invocation of the law of self defense, but let the facts 
exist, and then the law of necessity is as well established 
as the law of self defense. It takes one state of facts to 
bring a defendant within the protection of the law of self 
defense, and another state of facts to bring a defendant 
within the protection of the rule of necessity, but if the 
facts exist one law is just as binding on courts and juries 
as the other. One element exists in both cases. In defend- 
ing yourself you have to believe, honestly believe, from the 
facts and circumstances that surround you, that the assail- 
ant in violation of your rights is about to do you such 
bodily harm or such irreparable injury that you are justified 
in taking his life, and the facts which so justify you must 
have been such as would lead a reasonable man to believe 
that he was in great danger of irreparable injury, viewing 
the situation as you view it in the moment of action. Under 
the law of self defense it is necessary for you to believe, 
and reasonably believe, that on account of the acts of your 
assailant the situation is such that unless you act and act 
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promptly you will lose your life or suffer irreparable harm, 
that is you or those whom you have the legal and moral 
right to defend. Under the law of necessity, it is ne(*essary 
for you to believe from all the facts and circumstances 
surrounding you, viewed in the light of those facts and cir- 
cumstances, and as they appeared to you in the moment of 
action, that it is necessary for you to invade his right in 
order to save yourself from an imminent irreparable harm 
not disproportionate to the act you do to save yourself. 
Whether it be in self defense or under the rule of necessity, 
a citizen is justified in acting in defense of his own life or 
the life of a member of Ins family or friend or neighbor, 
whoever puts upon him the kind of moral obligation for 
support in the hour of danger which governs and actuates 
the conduct of man. 

Applying the law to the facts there can be no escape from 
the conclusion that when the defendant invoked the law of 
necessity in this case, he stood before you, Gentlemen of the 
Jurj^ exactly as though he had on the morning of the 12th 
day of July, 1917, been attacked by any one man or any 
combination of men, and believing that this man or com- 
bination of men were there for the i)urpose of accomplish- 
ing his destruction, taking his life, or destroying his prop- 
ertyy or taking the lives of his famil}", and honestly so 
believing, and following an overt act indicating the i)urposc 
of the assailant or assailants, had taken the life of such 
person or i)ersons under a state of affairs such as I have 
just stated, the right of self defense would not have been 
open to question in any American Court. If, on the morn- 
ing of the 12th of July, 1917, Harry Wootton believed, 
upon evidence such as would naturally induce a rcasonal)le 
man to that belief, that his own life or his property, or ihc 
lives of his wife and children, or the lives and property of 
his neighbors were in such danger from impending acts of 
the deportees that it was necessary for him and those sim- 
ilarly situated to band themselves together and protect 
themselves against imminent danger by the deportation of 
these men, then and in that event he was protected by the 
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rule of necessity just as he would have been by the law of 
self defense in the case as first stated. The only difference 
is that in one case, under the law, an overt act is necessary. 
In the other case, under the charge of the court, no overt 
act is necessary. In the first case as first stated under the 
law of self defense Wootton would have been defending 
himself against the invasion of his rights. Under the case as 
last stated, Wootton would have been under the charge of 
the Court justified in invading the rights of the deportees. 
If, under the first case, Wootton had taken the life of his 
assailant, it would have been an ordinary case of self de- 
fense. The assailant would have been dead, Wootton would 
have had a formal trial, and a verdict of not guilty would 
have been given. No exeitement would have been created. 
The incident would have been altogether commonplace and 
in the usual order of affairs. A few hours in court, laying 
the facts before a jury, charges on the law of self defense 
given by the Court and that would be the end of it. The 
great difference at last is not in principle but in the cir- 
cumstances that bring one rule of law into action as distin- 
guished from the other. If, on the morning of July 12, 
1917, Harry E. Wootton in fact believed that a condition 
existed in the Warren District, as the result of which a 
large body of men were banded together and were about to 
take his life or the lives of his family, or the lives of his 
neighbors or destroy the community by the use of dynamite 
or otherwise, in other words to do him or his family or 
neighbors an irreparable injury, he was under no obligation 
in law or morals to sit idly by and wait until that thing 
was done. Then the right would have been useless to him. 
A right that can only be invoked after your destruction is 
worth nothing to you. He had the right to defend himself. 
If the combination of facts and circumstances were such 
that it was impossible to wait until after the first overt act, 
if the necessity for action existed, if he and his family and 
his neighbors were to be saved, then and in that event, he 
was protected by the law of necessity. 

To go one step further, if the facts and circumstances had 
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not in fact existed and there were no actual imminent 
danger to him or his family or his neighbors, or the com- 
munity in which he lived, but only the appearance of dan- 
ger, if although there were no danger but he honestly be- 
lieved there was a danger and that belief was such as a 
reasonable man would have entertained under all the facts 
and circumstances of the case, he then and in that event had 
the right to protect himself and those dependent on him just 
as though the danger had in fact existed. 

I am not going to argue with you whether or not Mr. 
Wootton believed the action he took was necessary. I take 
it for granted that no person with self respect and a sens<5 
of responsibility, responsibility to the law, responsibility to 
the people among whom he lives, responsibility to himself, is 
going to say in the face of this testimony that he acted from 
any other motive, or that he had any other thought or pur- 
pose in his mind than the salvation of the lives and the 
property of the community in which he lived. Now, gentlemen 
of the Jury, bear in mind that this strike, involving thou- 
sands of men, and the means of livelihood of many thou- 
sands of people, and the production of an article of over- 
whelming necessity to this country then at war, and of 
which strike this defendant Wootton was one of the victims, 
was not a strike of his employees, because he had no strike 
among his men. He employed some union men and some 
non-union men. Some of the men working for him were 
members of a union, some were not. He was paying, as the 
undisputed evidence shows, higher wages than anyone else 
in the district, and he had no controversy with his men, but 
he was under boycott and threats had been made to him 
and about him that he was to be destroyed, run out of 
business; and a young man then recently arrived from the 
state of Minnesota who had never had any business with him, 
who was not an employee of Wootton, had notified him that 
he would run him out of Bisbee, break him up in business 
and drive him out of town. That young man was Fred W. 
Brown, the complaining witness in this case. I am very 
much disposed to think that the extreme limit of human 
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effrontery has been reached when a man who has lived for 
years in the community, established his business there, made 
his home there, has his family there, can be called on by a 
young stranger of a few months’ residence in the district — 
an interloper from another state, together with a red carded 
I. W. W. and another walking delegate of the same ilk — 
and notified that because they do not approve of the way he 
is conducting his own business, they are going to break him 
up in business and run him out of town. I rather imagine 
that if this message were carried, instead of to a man in a 
modem town, to one of you ranchers, it would not take a 
deportation to settle it. I have served my term as a cow- 
boy. Years of my life have been spent on the farms and 
ranches of Texas. I know the kind of men who have made 
that state, and the kind of men who have made this state, 
and 1 think that if this committee of walking delegates, 
mark you, I did not say working delegates, had visited any 
one of you on your ranch and had made that threat, the 
legal proceedings which followed would not have been under 
the technical definition of kidnaping. They would have all 
been in another form. 

But Mr. Wootton, like the men living in Bisbee, like 
almost any man living in a city and under city conditions, 
did not take the law into his own hands. He got ready to 
try and meet the storm. He had not brought about the sit- 
uation. He was the helpless victim of the malice of these 
fellows, who calling themselves laboring men sec red when- 
ever they see a man earning a living by honest, peaceful, 
efficient work. Wootton was doing the best he could under 
the law to which he is subject and for which he appears to 
have a very high regard. He was trying faithfully to con- 
duct his business and look after his own home and his own 
family. Was Mr. Wootton justified in believing that these 
men intended to carry out their purposes? 

On the morning of the 12th of July, 1917, without waiting 
for the overt act that would have destroyed the prosperous 
little city, without waiting for the forty-eight hours in which 
old Bendixen was to be drivmi out of the town and the 
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strikers were to have his wife, Wootton, and his associates, 
under the leadership of Captain Wheeler, took the men, the 
red-card men, the men who do things with dynamite in 
Bisbee, and marched them out of town, and turned them 
over to the soldiers that could not be sent to them. In a 
phrase not elegent but descriptive of the situation, we beat 
them to it. 

Your attention is directed to the fact that there is not one 
single material contradiction of the people who testified con- 
cerning acts of violence, as to w’hat they had seen and 
threats they had heard made. We brought you ninety-two 
witnesses from Cochise County. There would have been no 
difficulty in contradicting these people had their testimony 
been false. The machinery of the law affords the means. 
If their testimony was untrue, why did the j>rosecution not 
bring witnesses to contradict them, and to establish the false- 
ness of the testimony? How much more persuasive w^ould 
it have been to produce witnesses to testify that a thing did 
not happen, as stated by the witnesses for the defense, than 
merely to bring witnesses to testify that they had not heard 
threats or seen violence. 

In the consideration of this case, we have to deal with the 
state of mind of a community, not an individual. It cannot 
be contended that we are offering now for the ])rotection of 
these defendants a state of facts and a state of mind that 
did not exist then, and it cannot be contended that Cai»1aiu 
Wheeler now pretends to have believed in a state of affairs 
different from that which he believed in at the time of the 
deportation. The first telegram sent by Captain Wheeler 
shows just how the thing appeared to him, that the strike 
was an anti-patriotic movement, that it was a pro-German 
thing, that it was an I. W, W. thing, that it was a serious 
menace to the community and he called on the governor 
for help, help which if it had been given him as he asked 
for it, would have prevented the very thing that has since 
happened. Harry Wheeler saw the storm gathering. It was 
apparent to him when he talked to the witness Vaughn two 
days before the deportation. *‘It looks threatening, it is 
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dangerous, there is something about the very quiet of it that 
makes it awesome to me.” It was the calm before the 
tempest. Was that the thought of a man afraid, of a cow- 
ardly man, of a man wanting in ordinary courage? That 
was the way it looked to a man whose courage is as good 
as that of any mortal man. That was the way it looked to 
the eyes of a man who for years had carried the law where 
bad men were and brought them in to answer before its 
tribunals. That was the way it looked to a man not in the 
employ of the companies over there in Bisbee, not in the 
employ of the citizens of Bisbee except as he was their 
officer. That was the way it looked to a man whose only 
object was to keep the peace of that community, to get it 
back to normal life, to get it again discharging the functions 
which it owed to this country at war. All the evidence in 
this case shows you beyond the shadow of a doubt that the 
controlling, predominating influence in his life was absolute, 
unswerving devotion to the interest of his country as he saw 
it. Can you believe that Harry Wheeler — a fanatical patriot 
if you please to call him so, and I do not, because patriotism 
is an admirable thing — do you believe that Harry Wheeler, 
wanting above everything to offer his services and life, if 
need be, to his country, heart, soul, mind and body, in the 
struggle, did not realize that seven thousand men digging 
copper could do more good for his country than twelve 
hundred men on the deserts of New Mexico that we have 
heard so much about? Seeing things as he saw them, hav- 
ing on that day heard Bmbree, strike leader, hurl his de- 
fiance at the Mayor of Bisbee and say to him “I cannot and 
will not any longer be responsible for my men,” said of 
men whose records were as red as the flags they carried, of 
men as malignant as cobras, as venomous as rattlesnakes, 
can you believe that with those things in his heart and mind, 
with the situation as he knew it and in the light of the facts 
and circumstances as they surrounded him, that Captain 
Wheeler acted with aught but prudence and reason when 
he called this defendant and those who went with him to 
save the community they lived in from the peril that was 
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imminent? Captain Wheeler, as sheriff of Cochise County, 
carried the responsibility of keeping the peace and maintain- 
ing order. Under the sense of that responsibility and with 
the facts before him, he made up his mind to act and act 
in a way that settled the Question forever, settled it without 
bloodshed, settled it in such a way that those who were ex- 
pelled though they suffered hardships for a few days, never- 
theless had life, health and strength to go their way or come 
back to Bisbee if they were willing to come back to obey 
the laws of this state and conduct themselves as law-abiding, 
peaceable, patriotic citizens. 

Captain Wheeler did his part and did it well. He came 
before you and testified like a man telling the truth. He 
testified to the dangers as he knew them, to the things that 
led him to believe that the hour had come when the streets 
of that town would run in blood or the property which 
sustains it would be destroyed unless he acted and acted 
promptly. If you choose to say that subsequent events i)rove 
that he was wrong, put yourself in his position and see if 
you can say that there was nothing from which a reasonable 
man would have believed, as he did on the night of July 11, 
1917. If you can say that there was nothing to justify such 
a condition, you must do it by wiping out the testimony of 
the ninety-four witnesses in this case who have told you their 
stories. We are bound to believe as reasonable men, that he 
had before him such information as justified a man of good 
intelligence, good courage and good purpose, acting as a 
law-abiding, peace-loving and peace-enforcing officer to 
apply the heroic remedy he did apply for the salvation of 
the people of that district and when all is said and done, 
this can be said for Harry Wheeler: 

“His lot was cast where giant forces met, 

He battled bravely to put the lawless down, 

Detraction cannot dim, nor time forget. 

The living splendor of his just renown.” 

I would rather that might be said of me, I would rather 
have earned it by service rendered, than to have any honor 
in the gift of the people. 
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Did Wootton have a right to act with him? Wootton 
was living in Bisbee in a home he owned. He had come 
there as a young man, had built up his business, had mar- 
ried and his wife and his children were with him. He was 
endeavoring to take care of and provide for that family and 
to meet his obligations as a man should. 

He had a right to stay there, in peace, not to be broken 
up in business, and not to be run out of Bisbee by Mr. Fred 
Brown or his associates with or without red cards. He had 
had no part in it. He was not a great employer of labor, 
or managing one of the big businesses that have made the 
Warren District and sustain its life. But he tells you that 
he believed, and the evidence is un contradicted and unim- 
Ijeached, that on the night of the 11th of July he believed a 
great and overwhelming danger was hanging over the town. 
He knew, and his knowledge is as indisputable as the facts, 
of the bull-dozing that was being practiced by the strikers 
and their sympathizers under the leadership of the I. W. 
W. committee appointed in an I. W. W. hall and making 
their reports to the leaders of the I. W. W. organization in 
the state and at the general headquarters of the I. W. W. 
in Chicago, of their progress in this incipient revolution. 
Wootton knew of their threats, of their dark deeds in other 
communities, of their wicked purposes in the Warren District 
as proclaimed by their literature and their speeches. He 
knew of their efforts to intimidate the men as they went to 
work. Did he have a right to believe that Brown meant 
what he said when Brown told him that “we are going to 
drive you out of the district and break you up in business?” 
Wlio was Mr. Brown that he had the right to give any such 
notice to an American citizen? Brown was the man who 
down on the picket lines was getting from men with I. W. 
W. buttons on their coats the names of the men that went 
to work, though he says he was getting them in order that 
he might send them to Mr. Gompers. Mr. Brown was the 
man who several times during the strike was in the I. W. 
W. hall; Mr. Brown was the man who went as a voluntary 
witness to Chicago to testify for the I. W. W. as an organ- 
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ization on trial for high crimes and misdemeanors against 
the government and laws of the United States. This same 
Mr. Brown was given a chance to get out of the line and 
wouldn’t take it because he intended to stay and go with his 
people. This was the Mr. Brown picked out by Milo W. 
Porter, Secretary of the I. W. W. in the Warren District, 
and furnished money to come out here from Minnesota and 
undertake the preparation for trial of this and the civil 
suits against the companies and the citizens of the Warren 
District. This was the Mr. Brown who Porter thought 
would be interested in knowing of the destruction of the 
Copper Queen Warehouse and the Coj)i)er Queen Stoi-e by 
fire, and to whom Porter .said “The old Queen is suffering 
a lot these days as a result of which they arc leaving us 
alone, and it will all be charged up to the wobblies.” Mr. 
Brown was the man picked out by the Secretary of the I. 
W. W. to receive that kind of a communication. 

The night of July 11, 1917, found Harry Wootton at 
his home with his family around him. After midnight the 
summons came to him, as they came to so many others of 
the best men in that district, to join their neighbors in 
expelling from the community a lawless body of men banded 
for a revolution against your government and threatening 
the destruction of the homes and the lives of the patriotic 
people of the District, and Wootton answered that summons. 
Is there one among you. Gentlemen of the Jury, w'lio would 
not have answered that call as Wootton answered it? I 
believe the prime duty of every man on this earth is to stand 
with his own people, with the government to which he owes 
allegiance, with the state of which he is a citizen, with the 
people of whom he is a neighbor. The measure of a man’s 
duty in a ease like that is well expressed in the language 
of Ruth to Naomi: 

"Intreat me not to leave thee or to return from following after 
thee; for whither thou goest, I will go and where thou lodgest, I 
will lodge; thy people shall be my people, and thy God my God: 
where thou dlest, will I die; and there will I be buried; the Lord 
do so to me and more also if aught but death part thee and me.” 
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Wootton’s opportunity eame onJJie night of the 11th of 
July, 1917, and the morning of the .12th. Simply to fail 
when your neighbors and fellow citizens are in deep trouble 
and call on you is iji itself ah unspeakable dishonor. Woot- 
ton heard the call and he was willing to pay the price of 
answering it. He took his place with the men who were 
guarding and protecting and saving the men and women 
who were making Bisbee, and are making it. On his side 
were peaceable, law-abiding, patriotic Americans typified by 
Captain Wheeler, by Wootton himself, by the other defend- 
ants whom you have seen before you. 

For his part in that day’s work Harry Wootton is now 
picked out as a vicarious sacrifice for the deeds of the com- 
munity. Mark you, I say deeds and not the misdeeds, be- 
cause as I live and speak to you, I believe that what this 
defendant and those who acted with him did there that day 
was right in law and right in morals. From the very be- 
ginning Wootton was marked for a victim. We find proof 
of it in the effort of Fred Brown and his associates to break 
him up in business and run him out of town. They had 
said they were going to make an example of him, and they 
failed to do it, in the manner they had intended, so they 
resorted to this effort to send him to the penitentiary for 
doing what he did in common with eighteen hundred of his 
fellow citizens. As a matter of course. Gentlemen of the 
Jury, in any movement of that kind, there were leaders, men 
of weight and standing in the community, men of more 
infiuence on account of their position than Harry Wootton 
had, but they are not before you to answer for what they 
did on that day. The men with whom Harry Wheeler 
counseled in arranging the deportation, men who repre- 
sented the big industries of the community and controlled 
them, the men who run the banks and the stores and the 
professional men who guide a community’s thoughts and 
nets are not before you, but a private in the ranks is picked 
out for sacrifice for the conununity in which he lives and 
which he served so well. Who is demanding this sacrifice? 
What manner of men they are is made clear to you by the 
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books that they printed and which have been read to you in 
evidence; by the songs which they published “to fan the 
flames of discontent.” On the night of the 11th of July, two 
flags were flying in Bisbee, one “the Workers’ flag of deep- 
est red,” the other your flag and my flag under which 
American boys were dying in a foreign war in foreign 
lands. No man could stand under both these flags, and there 
was no man but must stand under one or the other. When 
the call came to Harry Wootton, he took his place under 
our flag. If there is any man on the jury who believes that 
if that call had come to him that night, he would have 
taken his place under the other flag, if there is a man on 
that jury who believes that when the call came his efforts 
would have been 

“To keep the scarlet standard flying high, 

Beneath its folds to live and die. 

Though cowards flinch and traitors sneer. 

To keep the red flag flying here,” 

then he has his chance today by voting guilty in this case. 
Every man to his choice now. Harry Wootton had his and 
he took it, and you know which side he stood on, and from 
the very depths of my being, I am grateful for the op])or- 
tunity to stand today with Harry Wootton and the men 
he stood with on that day for the preservation of tlieir 
homes and their honor, their community, their state, their 
nation and the lives of those dependent on them. There 
are two sides now, just as there were then, our side and the 
red side, the right side and the wrong side. There is no 
middle ground. What those men did that day was right, 
eternally right, or it was wrong and no defense can be 
made for it. If, honestly believing, as reasonable men might 
believe, that they were confronted with the danger of an 
irreparable injury which could only be prevented by the 
means they took, and that in acting as they did, they acted 
in obedience to the best impulses of the human heart and 
for all that men hold dear, all that makes life worth living, 
then there can be nothing criminal in it, and I respectfully 
submit, Gtentlemen of the Jury, that under all the evidence 
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in this case, you as responsible men, cannot escape a con- 
viction that these men acted thus in loyal devotion to their 
country, to their wives and to their children and to the right 
as they saw it. 

Midnight on the night of the 11th of July found Harry 
Wootton in his home, with wife and children around him. 
The call came and like a man he answered it. He did his 
full part and his full duty during the morning of the 12th 
of July. He did no violence, he shed no blood, he violated 
no law. Noon of the 12th found him back in bis home again 
able to look his wife and children in the face with the con- 
sciousness that he had served them well in the hour of trial, 
and it is for you. Gentlemen of the Jury, to say whether 
or not he shall be back there in that home with his family 
again this evening, or in a felon’s cell. If you think that 
this young man for bravely, honestly, but humanely, playing 
his part as a private in the ranks ought to be made a vica- 
rious sacrifice for the deeds of that community, it had just 
as well be Harry Wootton as anybody else. He has not 
sought to shield himself from the consequences of anything 
he did on that day. I have no doubt that he is proud of it, 
that he will tell his children’s children of the part he bore 
in it and if he had it to do over again, he would do just 
what he did on that day, and he wants the stamp of ap- 
proval of an honest and intelligent jury on the part he 
played in the Bisbee deportation. Look to your own hearts, 
ask yourselves the question, “Had I been in Bisbee on that 
day, would I have been with Harry Wootton, or would I 
have been with the I. W. W.’s?” In answering that ques- 
tion, endeavor to see it in the light of things as they ap- 
peared to the people of that district on that day. See again 
on the streets of Bisbee a large number of men gathered 
from unknown parts to intimidate the law-abiding people of 
that community. Hear again the threats made by them. 
Weigh well the consequences of the failure to act in time. 
Give due weight to the fact that the country was at war, 
that what the strikers were doing was not an endeavor to 
better their condition, but was a part of a revolutionary 
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movement. Consider that their purpose was the overthrow 
of your government and the bringing in of the red dawn of 
a day when men like Embree and Haywood and Grover 
Perry and Vincent St. John, and the men of their type, 
would rule your country. Reach your conclusion in the 
light of these undisputed facts, and then if you believe tliat 
your part would have been with them and not with Woot- 
ton you have your chance to show it by voting for liis con- 
viction. If, on the other hand, you believe you would have 
taken your part, humble though it was, as a producer of 
the necessities in the great world struggle then on; if you 
believe that the success of these i)eople should have been ])re- 
vented at any cost; if you believe in prcser\ang proi)erty, in 
keeping the peace, in obedience to law, if you believe as Ihe 
evidence fully justifies you in believing, that Harry Wool- 
ton acted under the compulsion of a necessity to save what 
you and he and all right-thinking ])eo])le hold dear, and 
above all, to save himself and those dependent on him and 
those with whom his lot was cast, from an injury, imminent 
and irreparable, then under the law of necessity as defined 
to you by this Court, and in obedience to that law, as firmly 
founded as any principle of law under which we live, as old 
as human nature and as eternal as justice, he is entitled to 
a verdict of not guilty at your hands. 

Mr. French. Gentlemen of the Jury: There arc issues 
involved in this case, other than those of the guilt or inno- 
cence of Harry Wootton, which make it the most important 
that was ever tried in any part of the United States. 

You are asked to believe that the strikers consisted of 
strangers who had come to the Warren District to make 
trouble. You have heard that throughout this entire case; 
all the witnesses who testified before you were asked about 
the strange faces there, and counsel for the defendant would 
have you believe that there was no one in that strike but 
strangers. Now, what are the facts? You heard the evi- 
dence of the defendant’s witnesses put on the witness stand 
who were sent down to meet the incoming trains and there 
was not a single witness who saw more than ten or twelve 
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strangers come into Bisbee on a train. I will take their fig- 
ures, and ten or twelve a day came in a little more than two 
weeks. Two himdred strangers in the city of Bisbee, accord- 
ing to their own evidence, and yet they would have you 
believe that almost every one of those who were deported 
on the 12th of July, 1917, were strangers, who had been 
imported into that town by the I. W. W. Organization for 
the purpose of wrecking that town. They would have you 
believe that a strike was a danger in itself. The Court has 
told you and settled that question more ably and clearly 
than I can do, that; “people have a right to strike,” work- 
men have a right to strike ; they have a right under the law 
of Arizona to picket. “Those strickers,” necessarily because 
they were strikers, were going to do something terrible; 
because they were there picketing, they were an awful bad 
crowd. Why, didn’t you see Brown up on the picket line? 
As if it were a crime to be there; as if it was no place for 
a working man to be, and yet the law as laid down to you 
by this Court tells you, that they had a right to be there, 
had a right to be picketing, the same as you have a right 
to sit on that jury, or that I have a right to address you 
as jurymen. 

Gentlemen, I am no anarchist; I am no I. W. W. I be- 
lieve in private property; I believe in private rights, but I 
can see and respect the opinions of others, and as between 
the capitalist and the workingmen, if that is the issue, and 
if I have to choose between these two classes, I will take 
my stand by the workingman. Not that I will join the 
I. W. W. organization. Never! Not that I will join any 
anarchistic labor organization; Never! I have never be- 
longed to a labor organization. However, I would like very 
much to belong to the American Federation of Labor, if I 
were eligible, because I think it is a great constructive 
organization. It contributed to a great extent in the suc- 
cess of the World War. Samuel Gompers, perhaps, did as 
much as any other man for this country during the period 
of that war. 

Mr. Gilmore, after reading the I. W. W. song-book that 
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^as been, referred to here, would have you believe that the 
j[. W. W. were about to destroy all Christianity. I am not 
here defending them. Christianity iteeds no defense. Its 
founder first proclaimed the Doctrine of the brotherhood of 
man, and so far as I am informed. He never taught the law 
of necessity nor the right of deportation. I started out in 
this case with the statement that there would be no I. W. 
W. witness introduced here, and that no one would be tried 
for deporting an I. W. W., and I have made good that state- 
ment. Some of the witnesses who testified have been accused 
of being I. W. W. It is not true. I investigated the matter 
before I brought them here. 

Since these cases were instituted licre, I have talked with 
many I. W. W.’s, and asked them, “Did you know what 
that organization was?” “No, I just took out the card be- 
cause they kept after me, and I took out a card to get rid 
of them.” I believe there are I. W. W.’s who are dangerous 
men; some of the most talented men in that organization 
are the most dangerous ones. On the other hand, there are 
good men who have taken out cards in it, and they didn’t 
know the doctrines; never understood their principles, or 
they would never have joined it. 

I want to call your attention, gentlemen, to something 
that you will find in Leviticus. We are not allowed to read 
law books or bibles in court, but you will find in Leviticus 
that the Children of Israel would, once a year, in order to 
purge themselves from all of the sinful acts that they had 
committed during the year, take a goat and would go out 
on the desert and the priest would take that goat and some 
one would hold the goat; and the priest would call down all 
the sins of all the Children of Israel on that goat’s head. 
Then the priest would take the goat out so many days’ 
journey in the wilderness and turn it loose, and the goat 
would wander off by itself and, perhaps, be devoured by the 
wolves or other carnivorous animals that inhabited the 
desert through which they were passing. Harry Wheeler 
is the goat, or would have been the goat for the deporters 
of the miners from Bisbee, July 12, 1917, if I had not pre- 
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vented it. Counsel for these deporters have called down 
the sins of that deportation on the head of poor Hari^ 
Wheeler, and he meekly sat there and allowed them to do 
that, and now they are trying to tnm all those sins off of- 
their shoulders upon Harry Wheeler, and let him take the 
consequenses. That is what Mr. Burges asked you and fu- 
ture jurors to do in his argument this morning. “If any- 
one must be punished,” Mr. Burges teUs you, “let it be 
Harry Wheeler.” Now, I asked Harry Wheeler, “Tell the 
jury why I wouldn’t indict you.” Mr. Burges objected to 
the question. They didn’t want him to tell you , why I 
wouldn’t indict him, and the Court sustained the objection. 
It was to prevent Harry being made the goat, that I did 
not file an information against him, and 1 so told him.- I 
said, “Harry, they can’t make a goat out of you. In due 
time I will attend to you, but all who were there who were 
a class, who I thought should have known better than to 
have pulled off that deportation, all who were there who I 
thought were responsible for their own acts, and were men 
enough to answer for their own acts, shall be prosecuted, 
and they can’t call down the sins of that deportation on 
your head, Harry.” That is why they objected to Harry’s 
telling that to you, gentlemen of the jury. 

Mr. Gilmore has eulogized Captain Wheeler. He would 
make you believe that he never lowered the flag; that he 
was a regular Henry of Navarre, with his white plume 
streaming in the winds on every battle field. I have known 
him for years. I have nothing, personally, against him, as 
1 have nothing personal against a single individual defend- 
ant here. They are my friends, and I know that I am their 
friend, but I have a duty to perform, as each one of you 
gentlemen has, and I am going to do it, friendship or no 
friendship. I believe Harry Wheeler is a man of good 
courage, but I don’t know that he has ever been called 
upon to show any extraordinary valor or exhibit any ex- 
traordinary courage. 

During the two dasrs that I cross-examined Captain 
Wheeler, he said, “I don’t remember,” at least five hun- 
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<|red times. He had said that he could not remember this, 
so I asked him, “Captain Wheeler, you have a very bad 
memory, haven’t you?’’ And he said, “Yes,” only very 
important things made any impression on his memory; he 
couldn’t recollect anything else. And yet because Brown 
said three times, “I don’t remember,” they would have you 
condemn him as trying to tell you a lie. They called him 
a liar. Mr. Gilmore, according to his principles of phychol- 
ogy, said there were just three kinds of liars, that Brown 
belonged to the third class, and called him a liar in so 
many words. - 1 differ from most people about that. 1 don’t 
want a man to call me a liar, and 1 don’t believe it would 
be very safe for him if he did, and I, myself, shall not call 
any man a liar. It does not lower a man in my estimation, 
and particularly a witness who has been sworn to tell the 
truth, no matter who he is, or on what side of the case he 
is testifying for counsel to call him a liar. It docs not raise 
the counsel in my estimation one iota, whoever that counsel 
may be. There is no room for such an accusation as that 
in this world, unless a man wants to fight. There are places 
if a man lied to you, or about you, you can tell him of it, 
but it is out of place in the court room, or when applied to 
a witness anywhere, because, here counsel are protected by 
the court and its officers, and he should not take advantage 
of his privileges. 

Brown never lied in a single detail. The most unfair 
cross-examination to which I have ever listened was that 
of Brown. Mr. Burges asked him, “didn’t you swear down 
there that it was Mr. Baer that came down after you and 
took you up to Mr. Wootton?” “Yes.” “Was that true?” 
“No.” No chance to explain, because they put the ques- 
tions to him, one right after the other like a machine gun; 
one question right after another and never gave the witness 
time to answer. “Didn’t you say that?” “Yes.” “Didn’t 
you state that a dozen times down there in answer to this 
question,” and reads it. “Didn’t you say Baer did this?” 
“Yes.” “Didn’t you say Baer did that?” “Yes.” “Didn’t 
you say that Baer did that?” “Yes.” “And it wasn’t 
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so?” “No.” Now was that fair? He told you afterwards 
that the man that came down after him and took him down 
there and said. to Wootton, ‘‘Is this the man you want?” 
was Baer, he had been told that his name was Baer. He 
found out afterwards that his name was Smock. He found 
out and explained it afterwards. Now where is there any 
lie about that? Might he not be mistaken? Might you not 
be mistaken under the same circumstances and be honest in 
it, be truthful in your statement? Is it necessarily a lie 
to be honestlj'’ mistaken? Then Mr. Burges asked: ‘‘Imme- 
diately prior to 12th of July, 1912, you were engaged in an 
effort to run Mr. Wootton out of business, were you not?” 
‘‘So far as I remember it is not true. So far as I know 
now.” ‘‘Well, could you have been engaged in that business 
without knowing it?” ‘‘No sir.” Now the evidence is that 
Brown, who belonged to the American Federation of Labor, 
was appointed on the grievance committee that had declared 
Wootton unfair to organized labor, and Brown was ap- 
pointed to notify him of the action of that committee. That 
was all Brown ever did. Now by a play of words, counsel 
were enabled to twist that around to suit their purpose. They 
go to a man who was formerly connected with the same 
organization and notify him that his place has been de- 
clared unfair to labor. That didn’t mean they were going 
to burn him uj); that they were going to chase him out of 
town, as counsel would have you believe; that they would 
blow up his place of business, or kill him, or his family; 
and Wootton knew that. He knew that all it meant in 
the world was that working men who belonged to that or- 
ganization would not patronize his place of business. On 
the day of the deportation this man Smock or Baer, went 
down to where Brown was and said, ‘‘Your name is Brown, 
come with me,” and he went up to Mr. Wootton and said, 
‘‘Is that the man you want?” and Wootton said, ‘‘Yes, 
that is the man that declared my place unfair to labor.” 
Brown said, ‘‘No, Harry, it was the grievance committee, 
not me,” — ‘‘you are a liar, get in line,” and he cocked his 
gun against him. Did he do that? If he did, what motive 
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prompted that act? Was it to keep the town from being 
blown up and destroyed by I. W. W/s? Was it because 
he was afraid that the I, W. W. organization was going to 
tear that town to ribbons, that there was a necessity for 
him to deport Brown as one of the I. W. W. ? He told 
Brown at the time what it was for. When you come to 
pass on this case, let each juror ask himself the question, 
why was it Fred Brown was deported ? What motive 
prompted Harry Wootton to put him in line? 1 tell you 
what his motive was. He told it to this man Smock: “He 
declared my place unfair to labor.'’ “Get in line” with a 
cocked gun within ten inches of his stomach, trembling all 
over with rage. 1 declare and avow that Wootton accord- 
ing to the evidence in this case, deported Fred Brown for 
the sole motive of revenge. That is why Fred Brown was 
deported ; that was the motive which pi*ompted Wootton 
to deport Fred Brown. Fred Brown was never seen with 
the I. W. W., except making notes on the picket line where 
he had a right to be, where other citizens were, and the 
citizens and j)iekets were mixed up there, two or three wit- 
nesses testified, until you could hardly tell them apart. Even 
if you were picketing, that was no crime, as the Court has 
told you. That is the only evidence in the world against 
Brown, except they say that Brown went voluntarily to Chi- 
cago and testified for Bill Haywood. Bill Haywood was 
indicted in the United States Court. A subpoena issued 
from the office of the Clerk of the Superior Court of Cochise 
County, Arizona, is void beyond the confines of this State, 
but a subpoena issued from the United States Court at Chi- 
cago to a witness in this State is binding anywhere within 
the boundaries of the United States; the Philippines or 
anywhere else, any place where the Flag waves, and the 
witness who is summoned in obedience to sucli summons has 
got to go. A subpoena was issued to Fred Brown in Chicago. 
Suppose he did go, suppose there had been no subpoena. 
Suppose he had volunteered to go. How does that effect 
his credibility as a witness? Would that give Harry Woot- 
ton the right to deport him because he appeared as a wit- 
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ness for Bill Haywood? The question came up, did he have 
anything to do with the strike at Bisbee? For some reason 
they wanted Brown to testify about what occurred over there 
at Bisbee in the Haywood trial. Brown was not at the 1. 
W. W. hall when the strike was called. You have to try 
the issue whether Brown went voluntarily or forcibly. They 
have attempted to make you believe that Brown could have 
gotten out of the line. The Court said in its instructions 
that if Brown failed to accept the invitation to get out of 
line because he was afraid of conditions not brought about 
by himself he would still have been taken forcibly. Who 
brought about the conditions that prevailed in the Warren 
District? Men with bloody heads — without their shirts — in 
nothing but their underelothes, men with no socks on — not 
given time to dress; beaten over the head, as one man testi- 
fied here, that one gunman boasted of his pick handle with 
blood on it, and one of the gunmen said, “I soaked one fel- 
low ’s head, ’ ’ and was laughing about it. Now, who brought 
about those conditions? I repeat Brown didn’t do it. Did 
Harry Wootton do it? Yes, Harry Wootton did it. The 
Court tells you that he did if he was there aiding or abet- 
ting any one else who did it. 

Our statute changes the common law and provides that 
accessories are abolished, that everybody who is concerned 
in, aids, abets or in any other manner is concerned in the 
commission of a crime is a principal; Wootton did not have 
to take Brown and put him in line as he did do, in order to 
be guilty as a principal, but became responsible if he was 
acting there in any capacity that day, as a guard, or in any 
other capacity. If he had any connection with the deporta- 
tion of Brown, he is guilty. 

Is the defendant guilty? He is guilty unless Brown vol- 
untarily went out of the state. There is no question; he 
admitted himself his connection with putting Brown in the 
ring; that he marched down with the column as a guard. 
They took him from there down to the park. Brown tells 
you that he didn’t see him any more until he got on the 
car and then he saw him standing there. 
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The defense would have you believe Brown was the worst 
character that ever was in this country; a man of such 
character that he should have been deported along with 
the other men. Where is there anything attacking Brown’s 
character except statements of counsel? Where is there 
one scintilla of evidence against his character? The fact 
that Qompers appointed him his agent to organize that 
American Federation of Labor vouches for his character. 
Homan said “I roomed with him. I know he fought the I. 
W. W. continually. I know he was connected with the 
“Square Dealer,” the object of the publication of which 
was to fight the I. W. W. organization.” Every witness 
that testified on the subject told you the same identical story 
about Brown. Yet counsel trj' to make j’ou believe that 
Brown was an I. W. W. and should have been deported ; 
that Harry Wootton thought he was an I. W. W. 

The main point in this case, we come to now. They would 
have you believe that if Wootton saw him there, or saw any 
act of his, whether he knew he was an I. W. W., or a sym- 
pathizer with them or not, if it was apparent to him, it was 
all right to deport. That is not the law. The Court in its 
instructions tells you positively it is not. He must have 
known. The law of necessity does not extend that far, and 
the Court so held. In this case there is nothing in evidence 
to show any right growing out of any regular process of 
law to transport Fred Brown from Arizona to New Mexico, 
and hence the offense is completely proven in this case. 

'‘So tar then as the substance of the crime is concerned, the 
tbings necessary to be proven by the state are that Fred W. Brown 
was actually taken and carried from the State of Arizona into the 
State of New Mexico, and that such taking and carrying was 
forcible.” 

“Nor can the plea of necessity be invoked to justify the invasion 
of the rights of those who were not responsible for the creation ct 
the condition, if such existed, that either did or reasonably appeared 
to create a situation of imminent and threatened peril.” 

Or that was apparent. The condition was what was to 
be apparent; not Brown’s connection with it. The condition 
of imminent peril must be apparent. But Oilmore would 
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have you believe that it was Brown’s connection with the 
I. W. W. that must have been apparent; by a play of 
words he has sought to misconstrue that instruction, and 
that is what I am calling your attention to. That is what 
I am complaining of on the part of Mr. Gilmore. He would 
have you believe that that language referred to Brown’s 
being up there on that day, its being apparent to Wootton 
that Brown was there aiding and abetting the strikers, if 
it was apparent, it was all right to deport him. The Court 
instructed you the word “apparent” as used by the Court 
referred to the conditions that existed at Bisbee and not to 
Brown at all. Counsel can misconstrue the rulings of the 
court and have you believe that it was necessary, that Harry 
Wootton, the defendant, was justified in this case if he be- 
lieved it or it was apparent to him that Brown was one of 
the strikers. That Brown was an I. W. W. ; that if it was 
apparent to him that Brown had done something there for 
which he should be deported, that he was justified. But 
the Court tells you that that is not the law, that necessity 
does not extend to that unless they produce those conditions 
that were apparent to him, the apparent conditions. Was 
Fred Brown responsible for those conditions? He fought 
those conditions; he fought the I. W. W. ; he helped run a 
penny paper there that was antagonistic, whose very basic 
principles opposed the I. W. W. He organized the American 
Federation of Labor lodges or societies or brotherhoods 
there and Mr. Pennock had gone to him and asked him to 
organize the blacksmiths after the strike was called. 

This is the next question. Did Brown refuse to get out 
of the ball park and, if he did, did tho.se conditions exist 
that the Court tells you in its instructions which would 
excuse him from getting out and still make his deportation 
out of the state forcible? Did Brown do anything there 
that relieved Wootton from answering for his kidnaping 
him and taking him out of the state? Brown had no knowl- 
edge that he was to be removed from Arizona into New 
Mexico at the time when the opportunity was given him to 
withdraw from the body of men held by those conducting 
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the so-called deportation, but believed in good faith that he 
had been merely arrested upon a charge of some criminal 
offense and that he would be given a hearing — a trial in the 
county. Don’t get the two propositions mixed. One lets 
him out without his believing anything except that it was 
dangerous to leave the ball park, that is all; the other is a 
separate and distinct proposition: if he didn’t know where 
he was going; if he believed he was going to be put in that 
park and kept there until some charge was preferred against 
him in some kind of court and that then he would be tried, 
you should consider that in determining whether he went 
voluntarily or not, because if he did so believe he could not 
go out of the State voluntarily, if he didn’t know where 
he was going at the time he refused to go out of the park. 
That is common sense and the Court so tells you. The Court 
says that you should take the fact as to whether Brown 
knew when they put him in the park what they were going 
to do with him into consideration in determining whether 
he went voluntarily or not. Did he go voluntarily? I am 
arguing this from every stand})oint, there is no viewpoint 
of this case that you can follow, and follow correctly under 
the instructions of the court, that will justify you in finding 
the defendant not guilty. 

The Court has told you necessity does not extend to a 
man that did not help bring about the conditions that pro- 
duced the necessity.” The law of necessity does not excuse 
Wootton for deporting Brown unless Brown helped bring 
on those conditions. I have shown you that he did not 
help bring on the conditions. To the contrary I have shown 
you that he fought those conditions and fought them hon- 
estly and sincerely, and that he was acting in the interest 
of the American Federation of Labor which opposed them, 
and was always their avowed enemy and is today. You 
heard the language used by the I. W. W. writer quoted here. 
That shows what they thought of Gompers and the American 
Federation of Labor. They slander him and abuse him in 
that very literature that they read here before you, and 
they slander and abuse the organization known as the Amer- 
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ican Federation of Labor, of whidi Gompers is the head. 
That literature itself shows that Brown was not an I. W. W. 
Did Brown know where they were going to take him before 
the train got there when he says, “No, they put me in 
here, and I will stay with them — with my people. These 
fellows that you put in here with me, I will stay with 
them!” Was that going voluntarily out of the stated Did 
he go voluntarily out of the state because he chose to stay 
at the park for trial as he thought he would be tried, as he 
had every reason to believe he would be tried under the 
proclamation of Harry Wheeler? No one had ever been 
deported out of this county before. Why would he think 
they were going to deport him? Until the train came in it 
was kept a secret. Gentlemen, I have shown you that there 
is no way out of a verdict of guilty in this case. There is 
no way of escape on this earth, in the light of the evidence 
and under the instructions of the Court, for the defendant, 
Wootton, none at all. There was no necessity for the deport- 
ation of Fred Brown. Necessity cannot help him. He is 
not protected by the law of necessity because they have not 
shown that Brown produced the conditions that justified 
the necessity. Apparent necessity, mark you, is not enough. 
It must be an actual, real necessity. 

Brown was taken out of the state; that is admitted. The 
Court tells you it is proven conclusively in this case, and 
that the only question is whether he was taken forcibly or 
did he go voluntarily. Let us pause long enough to ex- 
amine the conditions there and why he didn’t get out 
of line. I asked Isaacson why he didn’t get out and 
he said he was afraid to, that he saw men with their heads 
bound up, men bleeding, men shirtless, men sockless there. 
Just transport yourselves back to July the 12th, 1917, gen- 
tlemen, in the town of Bisbee, between the steep, barren 
hillsides. This deportation occurs and they go down to the 
park and the park is surrounded by a high fence. You see 
men thrown into line ; you see them dragged out of houses 
and thrown into the line, and yon hear men boasting of mel- 
lowing their heads with a pick handle, you see them bleed- 
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ing; with blood all over their clothes, their faces bloody; 
you are surrounded by those conditions; you are a one- 
armed man, a young man, one-armed, and you are asked 
to get out. Pits tried to get Brown out at the beginning and 
the defendant prevented it and threatened to put him in 
also. Now, do you think that he was going to try it again 
under those conditions, with hundreds of men with rifles, 
armed men all around him? Do you think he should try 
it again, he, a cripple, a one-armed man who had been put 
in there and had been threatened, had not been allowed to 
get out when his friend Walter Pitz interceded for him, 
didn’t know where they were going to take him, believing 
that he was going to have a trial, as the others believed? 
Was it unreasonable for him to say under those circum- 
stances, “No, I will stay here?” Wouldn’t you have 
done it? 

1 have spent more time on that one point than I perhaps 
ought to have, but 1 consider that the turning point in this 
case. On that hangs the fate of Wootton. On that hangs 
the fate of this country, the upholding of the laws of this 
country, the maintaining of the laws of this country. In 
the last analysis the juries are the supporters of the destiny 
of any country. The prosecuting attorney may institute 
criminal proceedings and prosecute those charged with crime 
vigorously, but unless the jurors of the country uphold the 
laws, crime will prevail, criminals will violate the laws, 
people will take the law into their own hands, and in the 
last analysis, I repeat, the destiny of the country is in the 
hands of the jurors of the country, and it is for you to 
uphold the law — you are the judges. You hear frequently, 
“I don’t see why the county attorney don’t do something 
with the criminals of the county, bootleggers all over the 
county and they turn them loose; I don’t know why there 
are so many criminals in this county.” The sheriff goes 
out and does his duty; he arrests the man; he gets the 
witnesses here; the county attorney prosecutes him, and if 
the jury tum.s him loose the sheriff’s office and county at- 
torney’s office gets the credit for it. Is that not true? Is 
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that not common sense. The peace and safety, the lives and 
property of the country is in the final analysis, with the 
jurors of this county. If we are to have a law-abiding, 
safe community in which to live, if conditions are to be 
safe, property and life safe, if they are to be protected, it is 
for the jurors of this county to say so by their verdicts. 

I know there is not a man on the jury, that hasn’t heard 
that you can’t convict the corporations for deporting those 
men. That spirit is abroad in tiie land, gentlemen, as surely 
as you sit where you do, that there is one law for the rich 
and another for the poor. It is for you men to dispel that 
belief. I have given you the opportunity to do so. Counsel 
told you in his closing argument that a man never becomes 
a criminal in a moment. That is not true, according to 
history. Eugene Aram, whose name has been immortalized 
by Bulwer Lytton, in order to get money with which to 
experiment in his laboratory, killed an old man and hid his 
body in a cave. Years afterward he went back, an old man; 
and several children were playing there, and he saw the 
children go into the cave and when they came out he called 
them up to him and told them that at one time a man was 
murdered and put in that cave, and some of them went 
home and told their parents, and they remembered an old 
man disappearing many years before and they went into 
the cave and dug up the skeleton of the old man, and they 
convicted and hung Eugene Aram as high as Hamaan. 
That was his first and only crime. Dr. Webster of Cam- 
bridge University, professor of chemistry in Cambridge 
University, owed Dr. Parkman, another professor in that 
same college, a debt, and Parkman was dunning him for 
his money, and Webster wrote Parkman a note and had 
him come down to the college at an unusual hour and struck 
him on the head with a hammer and killed him, and then 
he undertook to destroy the body of Dr. Parkman with acids, 
and he succeeded in destroying all except a set of false 
teeth, which was afterward found in an ash barrel by the 
janitor, and which gave him away. They tried him and 
hung him. He was a man of the highest standing in the 
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community; an Elder in the Presbyterian Church. That 
was his first crime. The Governor refused to pardon him 
and on the gallows he admitted his ^ilt and confessed all. 
These are not isolated cases. The history of crime is replete 
with similar instances. The human mind is a strange thing. 
You cannot look down into the brain and tell what is taking 
place. It is not true that criminals are never made in a 
moment; temptations come in a moment and men yield to 
those temptations in the moment of tcin]>ta1ion. 

Gentlemen, I have given you the oj)portunity to demon- 
strate to the public, that the law is no respecter of persons, 
however respectable a man may be, when he comes before a 
jury, an American jury, under the instructions of the 
Court, where the evidence justifies a verdict, there is no 
excuse for not applying the law. If you let a man off on 
account of his respectability, or on account of his standing 
in the community, or on account of his wealth, if jurors 
do these things, what occurs? There is nothing rankles so 
much in the human heart as to believe that you have been 
imposed upon and that the law does not protect you. Eleven 
hundred and eighty-six men, working men, who labored, 
transformed Bisbee from a barren mountain side ; whose 
muscle, whose time, whose lives went into the dcvclojiment 
of that District and made it w^hat it is — it was not money 
that did it, that transformed those mountains of copper 
into dollars or that built that populous city; it was the 
time, the muscle, the energy, the lives of the working men 
of that community that did it. Eleven hundred and eighty- 
six laboring men were deported from the Warren district 
into the State of New Mexico, on the 12th day of July, 
1917, and one man comes here today and a.sks redress at 
your hands. He had nothing to do with that trouble; he 
didn^t produce those conditions, whatever they might have 
been. He wants the law enforced so that other men will in 
the future be protected in their constitutional rights. 

Gentlemen, on the 12th day of July, 1917, the most 
shameful disregard of constitutional liberty, constitutional 
guaranties and constitutional rights occurred in the Warren 
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District, in this county — eleven hundred and eighty-six 
miners and working men were brutally dragged from their 
homes, many of them from their families, naked, clad only 
in their night clothes — ^unlawfully and feloniously beaten 
with pick-handles, pistols and guns over their heads, until 
their bodies were covered with blood — denied the privilege 
of kissing their wives and children goodbye — driven to the 
Warren ball park and herded like beasts, and from there 
afterwards loaded like cattle into cattle cars which were 
inished across the county and into State of New Mexico, 
and there left wounded, bruised and bleeding on the desert’s 
burning sands beneath July’s blistering sun without shade 
or shelter, without food, or the money with which to pur- 
chase food if it were obtainable. Denied the right or oppor- 
tunity to give that Grand Hailing Sign of every American 
citizen when in distress, “Bring Zenus the lawyer’’ — with 
no opportunity to consult an attorney or to apply to the 
Courts, which were at the time functioning, for writs of 
habeas corpus — accused of no crime, yet stripped of every 
constitutional guarantee, right and privilege ; denied the right 
to demand a trial by jury, and the right to plead “not 
guilty.” Such was the crime committed by the defendant 
Wootton and his confederates on that day — a crime which 
shook the very foundation of this government, and threatens 
to wreck, ruin and destroy the last vestige of constitutional 
government and those sacred principles upon which it is 
founded. The key to the situation was work. It was asked 
of every man, not are you an I. W. W., not are you a 
Wobbly, not are you a stranger sojourning in this city, — 
“Are you at work?” Copper was too valuable to permit 
men to stop work in those mines. It was the value of that 
copper, which Mr. Nottman tells you was 29c a pound, 
higher than it ever was known in the District — ^that was 
the key to the situation— copper, the high price of copper. 
The law of Necessity — ^the fear of I. W. W.ism were after- 
thoughts a defense conjured up by the necromancy of 
counsel learned in the law. When the men returned, the 
I. W. W.’s or anyone else, to the district, they were asked 
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“Will you go back to work." If they said “Yes," all right; 
if they said “No,” get out of this District was the mandate 
of that Kangaroo Court. Is that not true! Now you all 
know that is true. You all know that the high price of cop- 
per coupled with the fact that tlie miners were quitting 
work, caused that deportation. The companies could not 
afford to have the working men strike when copper was so 
high, and they were determined not to grant the demands 
of the strikers. Hence the deportation. Now that was the 
condition in Bisbee. That caused the violation of all of those 
constitutional rights — the right of trial by jury, the right 
to say, “I am not guilty as an American citizen." The 
most horrible condition of which man can conceive is for an 
American bom and raised and taught Americanism from 
his infancy to be denied the privilege of a trial by jury. 
That privilege was wrung from King John at Bunnymede 
by Bishop Langton, and the English barons — and the 
Magna Charta was the result. Trial by jurj' has been the 
privilege of English speaking people the world over from 
that day. Tell me that this is not an important case! Tell 
me that you are going to uphold the open and notorious 
violation of the most sacred right that is vouchsafed by the 
constitution of your country and your state! I do not 
believe that a jury can be found in the confines of this 
county but will say that every man who aided and abetted in 
the deportation of those men which resulted in a refusal 
of those constitutional liberties should be punished. Better 
perish Bisbee, better perish the Warren District, than the 
violation of those sacred rights. 

You remember the old story about the boy at the dike. 
When a leak appeared the boy ran his arm into the crevasse 
and held it there tmtil help came, and in the meantime, he 
was nearly frozen. That boy is immortalized. Poets have 
sung his praises. Grain by grain the earth would be re- 
moved by that water. Lap by lap the ocean waves beat 
upon the ^ore and cut away its banks until the whole ocean 
beds have been changed. Scientists tell us it is changing 
so much every year on that account. Inch by inch the tiger 
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creeps on its prey. Little by little mountains disintegrate 
and wash down into the valleys and the mountain is de- 
stroyed. Do not, I beseech you, do not allow the first move 
to be made against the constitutional liberties of which we 
are so proud. Little by little they may be removed, started 
here in this courthouse at Tombstone. And where will it 
end? Lap by lap, step by step, little by little, the precious 
liberties of our people are taken from them. I defy you to 
show me a single instance in all history, from the dawn of 
time, where the liberties of a people have been wrested from 
them at one fell stroke — one stejj — one encroachment made; 
the next step a little more, the next step just a little more, 
and the first thing you know, we have no liberties at all, 
unless the juries of the country uphold constitutional privi- 
leges. Say to the officers and everybody else, “Proceed by 
legal methods to redress your wrongs.” I ask “Do you 
believe that the sheriff has a right to take the law into his 
own hands? Do you believe he has the authority to permit 
others to take the law into their own hands? Every one of 
you that I examined, I asked that question, and you an- 
swered “No.” Now the Court has told you the sheriff 
question is out of this case, that you cannot consider any- 
thing that Harry Wheeler did as a sheriff, or anything that 
his deputies did there. He acted there as an individual. 
Harry Wheeler was not the sheriff so far as this deporta- 
tion is concerned. His deputies, however numerous they 
may have been, not one single one of them was a deputy or 
acted as a deputy and you are not to consider them as 
such. The Court in its instructions tells you that the Doc- 
trine of Self-defense does not apply in this case — ^that there 
are but two defenses available for the defendant in this case 
— ^the law of Necessity, as defined and limited in the Court’s 
instructions and the fact, if fact it be, that Fred Brown 
went voluntarily out of the state and was not taken out of 
the state forcibly. Are you going to allow the very founda- 
tion, the basic principles upon which this republic is founded, 
to be destroyed, annihilated, trampled upon, desecrated by 
men, however respectable they may be? Let the decree go 
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forth from this court-room by your verdict, gentlemen, that 
sheriffs acting either individually or by a posse shall keep 
within the law. If laws are violated, the violators must be 
proceeded against by legal process. Let that decree go forth 
and you will do more to kill I. W. AV.isin than ten thousand 
deputies will do. Where is 1. W. W.isin born / Where is 
Bolshevism born? Where is anarchy born? Not back in 
the darkness of arclmic ages; not in ignorance; it is not a 
child of ignorance or of superstition. It is the child, the 
legitimate, the natural child of tyranny and opprc'ssion. 
Where did it originate? In Russia, where the w^ord “(V.ar'' 
had become synonyiuous, the world over, with tyranny and 
oi)pression. That is where the theories of Mai*x found 
fertile soil. That is where nihilism started; that is where 
bolshevism began ; and that is where 1. W. W.ism began, 
through tyranny and oj)pression. Taking men out of their 
homes without process of law, denying them trials by jury, 
tliat rankles in the human heart. No man has any respect 
for a law that does not protect him. I invoke the juntection 
of law ill behalf of every man who was deported at Bisbee 
and I want you to let the world know by your verdict that 
you W’ill uphold the law, for the world is watching you. 
It has been said that ‘‘the world is a stage and all the men 
and women are the ])layers.” This is the stage and you 
are the players. The stage is set. In a few moments the 
curtain will fall. Act w^ell your parts for there the honor 
lies. Uphold the i)rinciples of constitutional liberty and of 
legal process. Let the world know that there is no distinc- 
tion between men — that the rich and the ])oor will be ac- 
corded the same treatment at the hands of a jury of Cochise 
County. Do that and you will have done more to kill 
anarchy and I. W. W.ism than deportations, mob law, 
tyranny and oppression can ever do. 


The Verdict. 


April 30, 

The Jury retired and in an hour returned into Court with 
the following verdict: 
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We, the Jury duly empaneled and sworn in the above 
entitled action, upon our oaths, do find the Defendant not 
guilty. 

J. 0. Calhoun, Foreman?^ 

After the verdict all the jurors were interviewed by news- 
paper reporters to whom they stated their speedy and cer- 
tain decision in favor of the actions of the citizens of Bisbee. 
The foreman said: **The jury deliberated but fifteen min- 
utes and agreed to their verdict on the first ballot. No man 
could listen to the evidence adduced during the trial without 
feeling that the people of Bisbee were in imminent danger 
and that if their fears were ungrounded, yet they were 
apparently real and pressing.” Another juror said: ‘'Be- 
hind the presentation of the evidence in the Wootton case 
and regardless of the fact that F. W. Brown had elected 
to be deported, the members of the jury saw that \he neces- 
sity for the deportation existed. This could not be ignored. 
The testimony of the witnesses, not only for the defense but 
also for the prosecution, showed conclusively that Bisbee had 
become a volcano, liable to burst into eruption without a 
minute 's warning. ’ ’ 

10 Since they were sworn in and until they were discharged the 
Jurors were practically prisoners, continually under the guard of 
Court bailiffs, not because they were deemed unworthy of trust, but 
primarily to prevent them from talking with persons interested in 
either side of the case or from coming in contact with anything 
that might cause them to unconsciously form an opinion regarding 
the case. 

Their mail, their newspapers, their telephone calls — ^in fact 
everything they saw, said or did, was censored. The hardest periods 
for them were the frequent recesses and adjournments while legal 
arguments were being made as to what evidence would be proper 
for them to hear. 

Their principal means of “dissipation” during the trial was the 
motion picture theatre. Almost every night a section of seats was 
set aside for the Jury and when the audience was seated the twelve 
men who decided Wootton’s fate would march in and take their 
seats in silence. In the daytime the twelve men sat in the Jury- 
box in the court-room, in the late afternoon they swapped stories 
and argued politics in it, and at night after the theatre they pulled 
out their cots, made up their bunks army fashion and slept in thenL 
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Another said: “When 1800 men, none of whom had been criminal 
before, none of whom had been criminal since, arose on the morn- 
ing of July 12, 1917, to deport more than 1100 of their neighbors, 
there was a reason behind it, and that reason the jurors could not 
overlook/' 

Another said: “The evidence showed us conclusively that the 
threats of the strikers were not merely idle boasts and the deporta- 
tion prevented destruction of property and loss of life in the dis- 
trict.” Another said: “The evidence showed, in my opinion, that 
the citizens of Bisbee only beat the strikers to it by a few days.” 

Another said: “There could be no doubt in the mind of any 
reasonable man that the people of Bisbee were menaced and that 
they took the only way out of the danger.” Another said: “I think 
the only regret we all had was that we could not settle all the cases 
with that one ballot. After hearing and considering the evidence 
from both sides I, for one, feel that Sheriff Wheeler and the citizens 
of the Warren District did what they thought was right and neces- 
sary." 

Another said: “We had each cast our vote without knowing how 
the other fellow was voting and it certainly was a relief when the 
votes were checked and we found that all twelve of us had reached 
the same decision after hearing all the evidence and arguments of 
both sides. It is too bad that the one case could not have settled 
the whole thing.” Another said: “Although I have served on three 
juries 1 had never heard of the law of necessity before, but I was 
convinced, after hearing all of the Wootton case, that such a law 
applied to the situation at Bisbee." 



THE TRIAL OF WILLIAM H. WESTERVELT. 

FOR THE ABDUCTION OF CHARLEY ROSS: 
PHILADELPHIA, PENNSYLVANIA, 1875. 

THE NARRATIVE. 

On July 1, 1874, Christian Ross, a successful and respected 
merchant of Philadelphia, lived with his family in a hand- 
some residence in the suburb of Germantown. His wife and 
one daughter were at Atlantic City and two of his children 
were spending their vacation in the country with their grand- 
mother. When Mr. Ross reached home that evening he looked 
for his two youngest boys — Walter, aged six, and Charley, a 
chubby little fellow with long flaxen curls, aged four, who 
were constant companions and whom he usually found playing 
in the grounds or on the sidewalk outside the gates; but they 
were not to be seen. When darkness came on and they were 
still missing, he became alarmed, sent his servants to make 
inquiries among the neighbors and started to the nearest 
police station, when he met Walter accompanied by a gentle- 
man who had found him in the street several miles from 
home. 

Walter told his story, from which it appeared that a few 
days before two men drove by the Ross mansion in a buggy 
and seeing Charley and Walter playing on the sidewalk, 
stopped, and after giving the children some candy, engaged 
them in conversation. On the afternoon of July 1 they again 
stopped and Charley asked them for a ride and to buy him 
some candy and firecrackers with which to celebrate the ap- 
proaching Fourth of July. The two strangers readily agreed 
and Charley and Walter were taken into the wagon. The men 
said they would go to ‘‘Aunt Susie’s^’ where they could pro- 
cure candy and fireworks. When they had gone quite a dis- 
tance they let Walter out, handed him some money and 
directed him to the corner store where firecrackers were sold. 
Wliile he was making his purchases the kidnapers drove off 
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with Charley. When Walter came out of the store he cried 
loudly, realizing that he was left alone. Among the sympa- 
thizers who gathered about him was a Mr. Peacock who finally 
restored him to his father. 

Before nine o’clock that night the police had been notified 
and the search for the missing child had begun. Next morn- 
ing, accompanied by W'alter, Mr. Ross drove over the route 
the wagon had taken the day before, but though several per- 
sons had seen the wagon pass when both boys were in it, 
none had observed it after W^altcr Imd left it, nor could any 
trace be found of the horse and wagon.® 

The newspapers next day gave great publicity to the case 
and there were various speculations by the detectives and the 
citizens as to the motives for the abduction. Some thought it 
was simplj’' the act of a couple of drunken men who had prob- 
ably by this time released the boy who had lost his way home; 
others that it was the revengeful act of a discharged servant 
or creditor or a personal enemy or a convict on whose jury 
Mr. Ross might have sat.^ Some claimed that family trouble 
had caused a relative to kidnap the favorite child. Others 
thought he had fallen into the hands of gypsies, while some 
even exi)ressed the opinion that the child was being concealed 
by Mr. Ross himself.'' Only one person seemed prepared to 
believe that a child could or would be stolen for the sole ob- 
ject of a ransom.'^ 

On July 4 Mr. Ross received a poorly written, badly spelled 
letter posted in Philadelphia. It said : 

Mr. Ros — be not uneasy you son eburley bruster be al writ we is 
got him and no powers on earth can deliver out of our hand — you 
will have to pay us before you git him from us— an pay us a big 
cent to — if you put the cops hunting for him yu is only defecting 
yu own end — 

a Christian K. Ross, post p. 186; Walter Ross, post p. 196. 

b One person who answered this description was speedily hunted 
up but at once cleared himself of any connection with the case. 

c This was Officer Joyce. Post p, 187 . 

d One man wrote to the Mayor suggesting that the grounds around 
Mr. Ross’ house should be dug up. Another that all the rooms In 
his house should be searched, and the insinuation that the boy had 
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On July 4 an offer of reward was issued and on July 8 a 
second letter came in the same handwriting demanding a ran- 
som of $20,000 and threatening to kill Charley if the police 
were put on the trail or the money not paid, and directing that 
if Mr. Boss desired to communicate with them he should do 
it in the personal column of the Philadelphia Ledger, in these 
words: “Bos we are ready to negotiate.’’® 

The officials now decided that strenuous methods must be 
employed. Not only in Philadelphia, but throughout the 
country within a radius of many miles of that city a search 
was instituted, the like of which both as regards magnitude 
and thoroughness has seldom been made by American i>olice 
officials. Every vessel and canal boat on the waters near by, 
the ferries and all vehicles of the country highways, the 
haunts of the criminal classes, the houses of vice and even 
private houses in the suspected district were seardied. De- 
scriptive handbills were posted, the railroad stations were 
watched and the newspapers of the land soon spread the news 
across the continent, and within a short time the crime was 
the first subject of discussion all over the continent and the 
name of Charley Boss became a household word. 

Not only the police authories but private citizens joined 
in the search ; they offered through Mayor Stokley, of Phila- 
delphia, a reward of $20,000 for the discovery of the mis- 
creants, and one man, a stranger to the father, stated his 

been stolen by his own father being repeated several times, Mr. Ross 
finally prosecuted the proprietors of one of tbmn, who confessed the 
falsity of the charge and was fined $1000. “The Father’s Story,” p. 94. 

e Post p. 188. 

t Stokley, William Strumburg. Assessor of Second Penn, district. 
1871. Mayor of Philadelphia, 1872-1881; term of office notable for 
reforms, but towards end political corruption crept in, in spite of 
his efforts. Refused in 1881 to declare himself in favor of the “Com- 
mittee of one hundred" and was thereby defeated for re-election. 
Appointed by new mayor in charge of public safety. See Scharf and 
Westcott, History of Phila., 1884; Public LeOger (Phila.) 1871, 1872; 
Philadelphia Press, 1871, 1872. All of the local histories and political 
histories of Philadelphia have very little to say about Stokley. Even 
the newspapers announcing his election and inauguration omit any 
biographical data. 

The Public Ledger, Nov. 4, 1871, under heading News from Wash- 
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willingness to pay the sum demanded by the kidnapers out 
of his own pocket.* 

During the weeks of negotiations with the criminals letters 
containing suggestions and reporting suspicious people and 
children that were said to resemble Charley Ross poured in 
from all parts of the country. Daily was the father advised 
of some child supposed to he the missing boy. Some were so 
encouraging as to excite his hopes and the disappointment 
that followed was proportionally great. In two years Mr. 
Ross personally, or through one of his agents or the police, 
investigated more than three hundred cases of this kind, not 
only in the United States, but in Canada, England and 
Germany. 

To return to the narrative. On July 7 Mr. Ross replied as 
directed and on the same day another letter was mailed to 
him in which he was told to state in a personal, whether or 
not he would come to terms. It was then decided to continue 
answering letters and to frame the letters so as to necessitate 
further correspondence, as it was hoped that eventually some- 
thing would be revealed by which the child could be traced, or 
that a blunder would be committed which would lead to the 
detection of the writer. Accordingly the answOT to the lart 
letter was : ‘ ‘ Ros will come to terms to the best of his ability. ’ 
The correspondence leading no nearer to the discovery of the 
child after numerous letters from the kidnapers and per- 
sonals in the newspapers from the father, the parents became 
desperate and ready to make any sacrifice. So on July 22 the 
father informed the kidnapers that he would agree to their 


ington says: “Mayor-elect Wm. S. Stokley called 
to resign post of Assessor of the Second of 

Phlla. Press, Oct.. 1871, in an editorial speaks of him as » “ 

the people who did not need to lean on any long line • 

sThis offer was refused by the father who says in his book (P 
89^ “With Deculiar pleasure do I recall this magnanlinouB a t. 
S^horSfCde^peirdarkness the light of 

sympathy was doubly so. In the deep d®Prav Uy and Mlflshneiw of 
wicked men. my child was stolen; in the kindly 
stranger was found a heart large enough and a hand generou 
Min iigh, Yolimtarlly to meet the utmost demands. 
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terms in every particular, and on the 30th they wrote Mr. 
Ross that he must put $20,000 in small bills in a white valise 
and take the train leaving at midnight for New York. He 
was to stand oh the rear platform of the last ear. At New 
York he must take the morning train for Albany. He was to 
be on the alert and if he saw a torch and a white flag waved 
at night-time near the track or a white flag alone in the day- 
time, he must throw the valise instantly and if it was found 
to contain the money demanded the child would be restored 
to its home within ten hours. 

Mr. Boss procured the valise and proceeded on the jour- 
ney, but instead of the $20,000 the valise contained a letter 
in which Mr. Ross stated that he would not pay the money 
until he saw the child before him. He took his position on 
the rear car and made the entire nerve-racking journey, but 
seeing no signal he returned home, where he found a letter 
from them censuring him for not making the trip. It turned 
out that a newspaper had erroneously stated that Ross had 
gone in another direction with some officers to follow up a 
clue and believing this information to be authentic the kid- 
napers abandoned their plans. Communications again 
passed back and forth, but Mr. Ross now stated positively 
that the payment of money and the delivery of the child 
must be simultaneous. 

On November 7 a letter was received which instructed Mr. 
Ross to send somebody to New York with the necessary 
money and to announce two days in advance through the 
personal column of the New York Herald when they were 
coming, the personal to read: “Saul of Tarsus” and name 
the hotel. They also warned Boss to instruct his agents not 
to leave their room in the hotel for an instant that day. 
On November 15 the following personal appeared in the 
New York Herald: “Saul of Tarsus, Fifth Avenue Hotel: 
Wednesday, 18th, all day.” On the 17th Mrs. Ross’ brother 
and nephew left with the money and carried out the in- 
structions, but no one appeared to claim it. This was the 
last letter ever received. 
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On Aug^ost 2 Chief of Police Walling of New York tele- 
graphed to Philadelphia for the original letters of the kid- 
napers, adding that he had reliable information as to their 
identity. Captain Heins of the Philadelphia police proceeded 
to New York with the necessary papers and Chief Walling’s 
informer identified the writing as that of William Mosher. 
He said he was his brother and a member of a gang ofi 
criminals. He stated that in April, 1874, William Mosher 
and Joseph Douglas endeavored to persuade him to parti- 
cipate in the kidnaping of one of the Vanderbilt children 
while tlie child was playing on the lawn surrounding the 
family residence at Long Island. The child was to be held 
until a ransom of $50,000 was obtained and the informer’s 
part of the plot was to take the child on a small launch 
and keep it in seclusion until the money was received; but 
he declined to enter into the conspiracy. 

It was then learned that Mosher was a boat builder by 
trade and a fugitive from justice, on a charge of burglary. 
After his escape he and Douglas manufactured a moth pre- 
ventive and they traveled about the country with a horse 
and wagon. At the time of the kidnaping he resided with 
his wife and children in Philadelphia, and Douglas lived in 
the same house. 

On August 19 Douglas, Mosher and his family moved to 
New York where Mosher had a brother-in-law named Wester- 
velt, who was at one time a police officer but had been dis- 
missed from the force. Westervelt was at once smspected of 
being in the plot and was arrested. But when questioned 
by the police he denied all knowledge of it but agreed to 
assist in the arrest of the criminals who had now disap- 
peared from their homes and their usual haunts. But noth- 
ing came of this, as Westervelt was, it was found out later, 
engaged in protecting the men, instead of assisting the 
authorities. 

The next act of this drama is staged at Bay Ridge, a vil- 
lage on New York Bay, the summer home of wealthy New 
Yorkers. There lived Mr. I. H. Van Brunt who occupied 
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his house permanently and next to him lived, in the sum- 
mer only, his brother Judge Van Brunt of the Supreme 
Court During the winter the Judge’s house was empty, 
his custodian living in a cottage near by, but there was a 
burglar alarm which communicated with Mr. Van Brunt’s 
residence At two o’clock on the morning of December 14, 
1874, the alarm bell rang violently arousing the family of 
the Judge’s brother. His son, Albert, dressed in haste and 
going outside saw that there were burglars in the house Ho 
aroused the Judge’s custodian, their own man-servant and 
his father, who had meanwhile procured shotguns and re- 
volvers, and the four went to the house, two of them being 
stationed at the front entrance and two at the rear. They 
waited patiently for nearly an hour. Finally the dark forms 
of two men were seen as they crept up out of the cellar at 
the rear. Mr. Van Brunt, Sr. called, “Halt”, but the re- 
sponse was two pistol shots which fortunately missed. Mr. 
Van Brunt then poured the contents of his ^otgun into 
the foremost man, who fell with a cry of agony. Numbmr 
two ran into the arms of the son and the result was that 
he dropped dead from a bullet through the body. The noise 
aroused the entire neighborhood and when the first burglar 
realized that he had but a few moments to live he called for 
a drink of water and made the following statement: 

“Men, I won’t lie to you. My name is Joseph Douglas 
and the man over there is William Mosher ; he lives in New 
York and 1 have no home. 1 am a single man and have no 
relatives except a brother and sister who I have not seen 
for twelve years. Mosher is married and has four children. 
I have forty dollars in my pocket that I made honestly. 
Bury me with that. I am dying now and it’s no use lying. 
Mosher and I stole Charley Boss.” 

Adced why he stole the diild, he replied, “to make 
money.” Asked who had charge of Charley Boss, he re- 
plied, “Mosher knows all about the boy, ai^ him.” They 
then informed him that Mosher was dead and the latter’s body 
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was dragged over to where Douglas was lying and a light 
placed near the dead mau^s face. He whispered, ''God help 
his poor wife and family. Chief Walling knows all about 
us and now he has us. The child will be returned home 
safe and sound in a few days.” He then became uncon- 
scious and fifteen minutes afterwards he was dead. A de- 
tective who had known Mosher and Douglas identified the 
bodies as did Walter Ross who at once recognized Mosher 
as the man who drove the wagon and Douglas as the one 
who gave them candy. And Peter Callahan who saw the 
children in the wagon with the men, also identified the re- 
mains. Mrs. Mosher was found and while she admitted that 
she was aware of the fact that her husband had kidnaped 
Charley Ross, she insisted that she did not know where he 
was concealed. 

Mr. Ross then issued a circular wherein he stated that 
as he was positive that the leaders in the kidnaping con- 
spiracy had been killed, he had no desire to prosecute the 
parties who then had his child in custody and that he would 
give $5,000 as a reward to any person who would restore his 
boy and no questions would be asked. 

On February 25, 1875, the Legislature of Pennsylvania 
passed a law defining the offence of kidnaping and fixing 
the punishment at a fine not to exceed $1,000 and solitary 
confinement not to exceed 25 years, but it was specially pro- 
vided that if any persons then having any kidnaped child 
in their possession, returned such child to the most acceasible 
sheriff or magistrate previous to March 25, 1875, such per- 
sons would be immune from punishment. 

The authorities of both New York and Pennsylvania being 
of opinion that Westervelt was connected with the plot, he 
was taken to Philadelphia and indicted for abducting and 
concealing the child from his parents, and conspiracy in pro- 
tecting the two men in giving them information of the 
whereabouts and aiding in the detention of the child in this 
way. Though he stoutly maintained that he had never seen 
Charley Ross and did not know where he was hidden, yet 
the proof was clear that he was the constant companion of 
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both Mosher and Douglas, both before and after the day of 
the abduction, that he lied to the Chief of Pcdice again and 
again, telling him that he did not know where they were, 
when he had seen them and spoken to them within a few 
hours. He was convicted of the conspiracy and sentenced 
to imprisonment for seven years in solitary con^ement at 
hard labor. 

But little Charley Boss was never found and nothing has 
ever been learned of his fate. 

THE TRIAL.* 

7n the Court of Quarter Sessions, Philadelphia, 
Pennsylvania, September, 1875. 

Hon. Thomas B. Elcock,* Judge. 


August 30. 

William H. Westervelt had been previously indicted for 
abducting, detaining and concealing an infant, Charles 
Brewster Boss, from his parents and for conspiring with 
William Mosher to commit those acts. The bill contained 
five counts, the first two covering the abduction and con- 
cealing; the last three charging a conspiracy to abduct and 

^Bibliography. Life, trial and conviction of William H. Weater- 
velt for the abduction of little Charley Ross. The tragic death of 
the burglars, Mosher and Douglass (on Long Island, N. Y.), who 
were implicated in abducting the poor little fellow. The confession. 
The whole case. The trial in full. Philadelphia: Published by Bar- 
clay & Co., No. 21 North Seventh street. 1875. 

“The Father’s Story of Charley Ross, the Kidnaped Child.” By 
Christian K. Ross, of Germantown, Philadelphia. John E. Potter 
and Company, No. 617 Sansom St., Philadelphia. 

“Celebrated Criminal Cases of America,” by T. S. Duke, San Fran- 
cisco, Cal., 1910. 

sElcock, Thomas Robemt (1840-1908). Bom Philadelphia. Edu- 
cated in public schools. Studied law with F. Carroll Brewster and 
admitted to Bar 1859. Judge Court of Common Pleas 1874-1884. At 
the opening of the Civil war, he organized a company of which be 
became Captain and saw much active service. See Bmch and Bar 
of Ptaila. (Martin J. T.) 1888. 
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conceal him and to extort money by means of threatening 
letters. 

Henry 8, Hagert^ and Fnrnian ^eppard^, District At- 
torney for the Commonwealth. Joseph T. Ford^ and I, Ncw^ 
ton Brown for the Prisoner. 

The Prisoner was arraigned. 

Mr, Ford: The prisoner’s wife has come here voluntarily, having 
been jointly indicted with him. and she asks to be arraigned and 
stand trial with him. 

Mr, Hagert: The Commonwealth proposes to try only William 
Westervelt now. Mary Wester velt will be disposed of whenever the 
District Attorney sees fit. 

The Prisoner pleaded not guilty and a jury was impaneled and 
sworn. 

Mr. Hagert: In July, 1874. the citizens of Philadelphia were 
startled at the intelligence that an atrocious crime had been com- 
mitted in their midst, one which to the criminal annals of the city 
prior to that time had been unknown. The intelligence of that crime 
spread far and wide over the country. In the far west, in the east, 
in the south and north ; in large cities, in small hamlets, by the way 
side, this story was talked of and carried with it sympathy and 
regret. The community was aroused and every man and woman 
became, as It were, detectives. I need not say that that crime was 
the abduction of Charles Brewster Ross. There were more than 
Mosher and Douglas involved in this business, there were men who 
took care of the boy, who moved him from place to place, who, 
when messages were sent telling them of approaching danger, 
changed the quarters and location of the boy. You will understand 
there were a number of things to be considered in t)ie abducting 
of the boy. He had to be hid and kept out of the reach of the police 
force. You will understand how great was the search for this boy, 
how all the police force of the country was interested in his recov- 
ery; how every one supposed to have any connection with this case 

a See 3 AM. ST. TR. 308. 

4 See 3 AM. ST. TR. 308. 

a Ford, Joseph Thomas (1833-1903). Born and died in Philadel- 
phia. Educated Dawrenceville, N. J. Studied law with Benjamin 
Gerhard and admitted to Philadelphia Bar, 1855, where he practiced 
until his death. He took a prominent part in the election of Lincoln 
and was one of the organizers of the Gray Reserve Regiment, after- 
wards the First Regt. Penn. Nat. Guard and became its Adjutant un- 
til the spring of 1862 when he became a Captain in the U. S. Array, 
later serving on the staff of General Doubleday and participating in 
the Virginia Campaign, including the battles of Fredericksburg and 
Antietam. He resigned his commission on account of ill health and 
returned to the practice of the law in which he was most successful. 
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was arrested and examined. You will understand that at this time 
when the interest was at its highest that man in the dock was 
standing by who could put his hand on the very men who did the 
deed, having them in his own house and informing them of the 
actions of the police and of the intentions of the authorities. If 
we can show you that these facts as stated are so, there can be no 
doubt he is just as guilty as if he had taken the boy himself; Just 
as guilty as if he had conceived the plan of kidnaping. 

THE WITNESSES FOR THE COMMONWEALTH. 

Christian K. Ross: I am a mer- them. After tea I got anxious 
chant in Philadelphia; live on and sent the servants to make 
Washington Lane (German- inquiries among the neighbors 
town). On July 1, 1874, my fam- but learned nothing of them, 
ily consisted of seven children; After tea I went out to look my- 
two of them were spending their self and one neighbor told me 
summer vacation with their she had seen them pass her 
grandmother and one daughter house in a wagon with two men. 
was with her mother at Atlantic I then started to the subpolice 
City, the latter being in poor station and had not gone far 
health. Those at home were two when I met a gentleman (Mr. 
daughters, and my sons Charles Peacock) leading Walter by the 
Brewster, aged four years and hand, who told me he had found 
two months, and Walter, then him on the street, lost. I asked 
about six. Their mother had told Walter where Charley was; he 
them that in two weeks she was at first too frightened to re- 
would send the girl home and ply but finally said: '*Why he is 
they should come to her and they all right, he's in the wagon," evi- 
were looking forward to this dently thinking that he was the 
with great pleasure.* lost one and not Charley. Sent 

There were also in the house Walter home and then tele- 
three female servants and the graphed to all the station houses 
gardner. On the Saturday previ- asking if the child I described 
ous, Walter told me that a man had been seen. I then, with my 
in a wagon had just gived him nephew Mr. Lewis, went to the 
and Charles some candy; he said Central Station in Philadelphia 
he did not know the man and I where Capt. Joyce seemed cer- 
told him to be cautious about tain that the boy would be found 
taking things from strangers. during the night. Then Lewis 

When I reached home about and I went to the place where 
six on July 1 I was surprised to Walter was found, made inquir- 
flnd the boys not playing as usu- ies, but could learn nothing. It 
al in my grounds or on the side- was now 3 a. m. and as the street 
walk. One of the servants told cars had stopped we had to walk 
me they had been playing out- home, about 7 miles. We reached 
3 ide; I looked but could not find there at 5, tired out and un- 

* In letter No. 6 of his abductors Charley is spoken of as fretting 
lest he should not get home in time for this. 
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nerved. Next morning I had 
Walter tell his story of the ab- 
duction (see his testimony post). 

After that 1 went again to the 
Central Station; nothing had 
been learned there; they thought 
the men had taken the boys un- 
der the influence of liquor and 
were now alarmed at what they 
had done and would probably 
turn Charley loose during the 
day. 

Forgot to say that when I met 
Walter with Mr. Peacock he had 
in his hands two packs of Are 
crackers and one of torpedoes 
and the next morning 1 found in 
his pockets some candy, a flve 
cent piece and some coppers. I 
then went again to the place 
where Walter was found. A lit- 
tle girl said she had heard Wal- 
ter crying on the corner and two 
men working on the road, who 
before 6 p. m. that day had seen 
a wagon with two men and chil- 
dren pass by. The proprietor of 
the store remembered that a boy 
had bought Are crackers and tor- 
pedoes that day, but supposing 
him to be from the neighborhood 
had not noticed him particularly 
and did not see the wagon and 
its occupants. Then we drove 
to my house, making Inquiry at 
every hotel, tavern, watering 
place, feed store, livery stable. 
Returned home and took Walter 
in a wagon, told him to direct us 
what route was taken to get to 
the point where he was let out; 
we followed his directions and 
they brought us to the point 
where he was let out. 

Then drove to the Central Sta- 
tion where I was closely ques- 
tioned as to what motives could 
have prompted the act. I was 
asked: First, were there any 


difflculties in my family rela- 
tions? To this 1 answered, none 
whatever. Second, what servants 
were now in my employ? I gave 
the names and related so far as 
I was able, how they were ob- 
tained and expressed my belief 
they were not in the conspiracy. 
Third, what servants, male and 
female, had been discharged from 
my employ? The names were 
given and they were subsequent- 
ly traced. The detectives, after 
a thorough investigation were 
satisfled that they were not im- 
plicated in the matter. Fourth, 
did 1 suppose that any of my 
creditors would be likely to do 
an act of this kind? To this in- 
quiry I emphatically replied in 
the negative. Fifth, had I ever 
had a disagreement with any one 
which would likely cause such 
an act to be done out of revenge- 
ful motives? I declared that I 
bore no ill-will to any living per- 
son and certainly knew of no one 
who had any enmity against me. 
for 1 had never given cause for 
any such feeling. Sixth, had 1 
served on a jury that had con- 
victed anyone of crime? I an- 
swered, on one case years ago. 
The person so convicted was 
hunted up and cleared himself 
of any complicity in the case. 
The detectives declared there 
must have been some motive for 
the act and were utterly at a loss 
to even surmise what it could be. 

Ofllcer Joyce suggested that be- 
fore long I would get an anony- 
mous letter about it, which was 
a shrewd guess on his part I 
then wrote out the following ad- 
vertisement which appeared in 
the Public hedged on July 3: 

“Lost on the Ist Inst, a small 
boy, about four years of age, 
light complexion and light curly 



188 XYII. AMERICAN STATE TRIALS. 


hair. A suitable reward will be 
paid on return to E. L. Joyce* 
Central Station.*’ 

I did not use my name as I did 
not want to alarm my wife. That 
morning I met at the station 
Mayor Stokley and Chief of Po- 
lice Jones. Both of them assured 
me that every thing possible 
would be done and the Chief im- 
mediately Instructed the Lieuten- 
ants to detail a sufficient number 
of men in citizen’s dress in each 
district to visit and examine 
every livery stable, blacksmith 
shop and all other places where 
there was a possibility of the 
horse being kept or hired and to 
direct all their respective officers 
at the next roll-call to keep a 
strict watch on all suspicious 

persons as well as make inquir- 
ies for the child. 

On July 4, we published this in 
all the leading Philadelphia pa- 
pers: 

”$300 reward will be iiaid to 
the person returning to No. 5 N. 
Sixth street a small boy four 
years old, having long, curly 

flaxen hair, hazel eyes, clear, 

light skin and round face, 

dressed in a brown linen suit 
with short skirt, broad brimmed 
straw hat and laced shoes. This 
child was lost from Germantown 
on Wednesday afternoon (1st in- 
stant) between four and five 
o’clock.” 

On that day I received an 
anonymous letter saying that the 
writers had my son and I would 
have to pay big for him, that if 
I tried to get him through the 
police it would mean his death 
and that I would hear further. 

That night I went to Atlantic 
City and told my wife and on 
my return received a second let- 


ter demanding $20,000 for the 
return of Charley, that if I did 
not pay it they would kill him 
as an example to other parents 
that might refuse their de- 
mands; that if a detective ap- 
proached his hiding place the 
boy would be killed and that I 
should reply by putting in the 
Ledger these lines: ”Ro8s we 
be ready to negotiate.” (See 
letter No. 2, post, p.. . The fol- 
lowing morning I put that in 
the Ledger. These letters aroused 
the authorities. The police were 
instructed to search every ves- 
sel, steam and canal boat on the 
rivers, to examine every suspici- 
ous place, public and private; to 
visit all ferries leading to New 
Jersey; to stop all covered ve- 
hicles passing over the various 
bridges; to question keepers of 
toll-gates in the adjoining coun- 
ties and New Jersey; to keep 
watch on all the railroad depots 
day and night; to look into all 
barns and unoccupied houses; to 
go through all known haunts of 
the criminal classes; to examine 
the houses of Italians, profes- 
sional beggars and all the abodes 
of vice; to keep watch on every 
person known as a criminal or 
to whom any suspicion was at- 
tached; and to examine anew all 
stables and sheds, both public 
and private. At a designated 
hour in the evening they 
searched all houses of 111-repute. 
Soon followed an order to visit 
every house, public and private, 
throughout the whole city. De- 
scriptive hand bills were distrib- 
uted all through Pennsylvania 
and neighboring states and very 
soon extended all over the coun- 
try and even to Europe. The 
newspapers throughout the con- 
tinent described the abduction in 
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all its details and the appear- 
ance of the lost child, and soon 
hundreds of thousands of people 
knew of my loss and the crime. 

The afternoon of the publica- 
tion of my reply in the Ledger 
another letter came to me which 
said that the only reply they 
would listen to was, am 1 willing 
to pay the money, if not his 
blood would be upon me and not 
them. When it became known 
that a large sum of money had 
been demanded of me, the public 
became excited, parents were 
afraid to let their children go 
on the streets. The abduction 
was the subject of conversation 
in homes, on the streets, in the 
stores and on cars all over the 
land; the newspapers were eag- 
erly bought for the latest in- 
formation. Many private citizens 
joined in the search and all the 
post office boxes were strictly 
watched. 

In the Ledger of July 8, 1 re- 
plied: *'Ros will come to terms 
to the extent of his ability'" and 
the next day saying that all ef- 
forts of detectives would not find 
Charley but would only jeopard- 
ize his life, that it had cost 
them already $1000 to keep him 
safe and they must know at 
once how much I would pay and 
I must leply as before, “Ros, I 
is got it and be wilin to pay it”. 
On the 9th I replied in the 
Ledger: **Ros have not got it; 
am doing my best to raise it" 
and as no answer was made to 
this, on the 13th said: "Ros is 
got it and is willing to pay it". 
On the following day an answer 
was received saying that it was 
as certain as death that I must 
part with my money or my child, 
that five hours after they got the 
money I would get my child. 


that they must have U. S. notes 
not larger than tens, that any 
false act on my part sealed his 
fate, and I must reply: "Ros it 
is redy you have my word for 
it" in the evening Star, This 
I did. On July 16 their 6th let- 
ter came. They had not replied 
earlier because they had been out 
in the country to see Charley 
who was well but fretting, afraid 
he would not get home in time 
to go to Atlantic City when his 
sister got back. By Saturdav 
they would be ready for the ex- 
change. but they must deal with 
me alone. No detectives; the 
child will be killed if any at- 
tempt is made to arrest the per- 
son who comes for the money. I 
am to mail the money in a small, 
strong box and have it ready at 
a moment's notice, marked 
"Drugs for H. H." 

But Saturday came and In- 
stead of the messenger a letter 
was received. It spoke of articles 
in the newspapers proposing that 
citizens offer a reward, said that 
it would be a fatal mistake if I 
did not have the money when 
the messenger called as he would 
never call again, and that the 
excitement in the city that they 
could do nothing just now, are 
therefore not ready to settle to- 
day as they agreed, advise Mrs. 
Ross to have nothing to do with 
spiritualists and ask me to use 
the initials "C. R. R." instead of 
"Ros” after this. 

"To show you that we are not 
deceiving you," it said, "his 
striped stockings are darned in 
two or three places," which his 
nurse declared to be so, and for 
further proof it said "ask Walter 
if we did not put the blanket in 
front of him and Charley to hide 
them and say we would go to 
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Aunt Susan's/* which Walter 
said was so. 

During this time it was ar 
ranged that detectives should he 
in my house all the time ready 
to act. On July 21 1 published 
in the Ledger: “C. R. R. Money 
is ready. How shall I know your 
Agent”? On the next day came 
an answer which said that a 
statement in the Star says you 
have no faith that we will ^ve 
up the child after we get your 
money. But we will have no 
use for him then and it will be 
to our interest to inspire other 
parents with confidence in us 
should we steal their child. They 
again caution me against em- 
ploying the police to arrest the 
messenger as that would mean 
Charley's death. 

On the 22nd Mayor Stokley is- 
sued a proclamation offering a 
reward of $20,000 for the kid- 
napers. On July 22 I published 
in the Ledger: “C. R. R. I will 
agree to the terms in every par- 
ticular.” Then came a letter in 
which the exchange is postponed 
for a week as the moon is in the 
wrong quarter; the delay will 


torture me but it is unavoidable 
and Charley will not suffer. The 
reward offered by the citizens 
will avail nothing, for they are 
sworn and blood bound not to 
betray each other. If the money 
does not reach them Charley will 
be killed, but if it is lost through 
their fault Chaifiey will be re- 
stored. They invoke the ven- 
geance of Hell if they do not 
keep their word and reiterate 
their threats if any deception is 
attempted. They also instruct 
me to change my heading in the 
Ledger from "C. R. R." to 
"John.” 

On July 21 the tenth letter came 
in which they notice the general 
search for the child in the city 
and say he has never been there 
since they took him and never 
will again unless I pay up, that 
he is within 100 miles of it but 
defy any one to find him. They 
intruct me to put the money in 
a white leather valise and to 
have it ready for whoever comes 
for it and to reply “John, it shall 
be as you desire,” which I did. 
The next (eleventh letter) I 
would like to read in full 
(reads) : 


Ros yu are to take the 12 P. M. train to-night from West Phila- 
delphia for New York it arrives at New York 5.05 A. M. take a cab 
at Cortland or desbrossers sts New York and ride directly to the 
Grand Central Station at 4 ave and 42d streets take the 8 A. M. 
northern express by way of Hudson river. 

(Take Notise) yu are to stand on the rear car and the rear plat- 
form from the time you leave West Philadelphia depot until yu 
ar;rive at Jersey City you are then to stand on the rear platform of 
hudson river car from the time yu leave the Grand Central at New 
York until yu arrive at Albany if our agent do not meet yu before 
yu arrive in Albany yu will find a letter in post ofiOls at Albany ad- 
dressed to C. K. Walter, directing yu where yu are then to go. 

Ros the probability is yu may not go one mile before our agent 
meets you. yu may go 250 miles but where it may be yu must throw 
the valise regardless of risks. These are the signals; if it be dark 
the moment the last car passes him he will exhibit a bright torch 
in one hand and a white flag in the other, but if it be light he will 
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ring a bell with one hand and a white flag in the other, the instant 
yu see either of these signals yu are to drop it on the track. If the 
cars go on we consider yu kept your word, but if they stop to arrest 
our agent then the child’s fate is sealed. .This letter ends all things 
in regard to the restoration of yu child." 

After consultation with the de- this letter and put it in the va- 
tectives and my friends I wrote Use: 

Philadelphia, July 30, 1874. 

Sir: Your letter of this date is received. 1 uui anxious to end 
the suffering and suspense of the terrible four weeks that I have 
just passed through, but 1 am compelled to tell you that I cannot 
throw away twenty thousand dollars on the wild plan you suggest. 
It is a plan where all the chances are on your side and I have not 
the smallest assurance that I will ever get my dear child into my 
possession again. It is impossible for me to give you twenty thou- 
sand dollars ($20,000.00) and trust to you to bring you my child at 
some subsequent time. I desire to act with you in good faith, but as 
your whole correspondence leads me to strongly suspect deception, 
I must insist upon having some positive, tangible proof that you 
have the child and that after receiving this I must in some way 
and at some place suggested by you, meet either you or yours and 
see that you have my child in my presence so that 1 may take him 
— simultaneously with your receiving the money. I shall look for 
a letter from you in Philadelphia in answer to this. 

I have come here in response to your call with a friend (not an 
officer) as suggested by you in your letter of 28th instant, and in 
so doing have complied so far as a reasonable man can with your 
plan. I cannot give you one cent until I see my child before me. 
It is my purpose, as I have said, to act in good faith; but I must 
before going further receive every assurance which can possibly 
be given me, first, that you have the child, and second, that his 
delivery to me will be simultaneous with the delivery of the money 
to you. 

I will add that the public mode I have used in compliance with 
your suggestions of answering your letters is not satisfactory to 
me, as it informs the police and everybody else of what we are doing. 
We must have some better mode of communication. 

C. K. Ross. 


With my nephew. P. D. Lewis. 
I left on the Pennsylvania Rail- 
road at midnight. We stood on 
the back platform all the way to 
New York but saw no signal. We 
arrived there as directed and 
took the train the next morning 
and remained on the rear plat- 
form, ready to throw the valise, 
the whole way to Albany, where 


we arrived begrimed with dust 
and utterly exhausted, but saw 
no signal. We staid there a 
day, found no letter at the post 
office and returned to Philadel- 
phia, where we found a twelfth 
letter which stated that they had 
not kept their appointment be- 
cause they had seen in a Phila^ 
delphia paper that I had gone 
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that day to Pottsvllle to see a 
child. That was so but it was 
corrected in the evening papers. 
They further say that to prevent 
further trouble in looking after 
children that Charley is not in 
possession of any woman or fam- 
ily, that he is well, his curls 
have not been cut off. In ten 
hours I can have the child if 
they get the money. 

On the 3d August I replied In 
the Ledger: “John, your direc- 
tions were followed but you did 
not keep faith. Point out some 
sure and less public way of com- 
municating." 

Next day their thirteenth let- 
ter came which excused their not 
keeping their appointment on ac- 
count of the newspaper’s blunder 
and direct that I put the money 
in a box and hand it to their 
agent and ask no questions. He 
will give me a symbol of which 
I will previously receive a fac- 
simile, so there will be no mis- 
take. I replied, “John: Proposi- 
tion is Impossible, action must be 
simultaneous." 

On the 5th came the fourteenth 
letter. They say that unless I 
agree I will never see the child, 
that a simultaneous exchange is 
impossible as they will not run 
the risk of imprisonment for life. 
If he is not redeemed he will be 
killed. That others may know 
that they will execute their 
threats should they steal another 
child; but on account of the pub- 
lic feeling that has been aroused, 
they intimate that they will not 
attempt it again in this country. 
They once thought they might 
be able to effect the exchange in 
Canada, but find that they could 
be held there for robbery and ex- 
tortion and be brought back to 
the United States. They notice 


it had been suggested to give 
them counterfeit and marked 
money and add that if I at- 
tempted to do so, the child would 
be held until two-fold the amount 
had been paid to them. They 
mention having discovered that 
my circumstances are not what 
they supposed them to be and 
that they had thought of abat- 
ing one-half of the amount of the 
ransom; but since the public 
had become so much Interested 
and offered so large a reward, 
they will adhere to their original 
demand. They announce their 
intention of leaving the city the 
same night and that they will be 
at least 200 miles distant by the 
time their letter reaches me ; and 
that they will not write to me 
again unless I signify that I will 
agree to their terms. They sneer- 
Jngly advise the detectives to run 
out their clues, claiming that 
they have left no clues behind 
them by which they can be 
traced; and declare that Charley 
will remain where he was put on 
the second night after he was 
stolen and that he shall not 
starve to death, but if killed his 
death will be as sudden as a 
flash of lightning; and close the 
letter by informing me that here- 
after any communication that I 
may wish to make to them shall 
be through the medium of the 
New York Herald. 

I did not reply to this and 
three weeks went by before the 
next (the fifteenth) came which 
said they had seen no communi- 
cation from me in the Herald, 
that they will not change their 
proposition, that it was fair be- 
cause they must have a few 
hours to examine the money and 
return the child. They demand 
an Immediate answer as they are 
going to Europe next month. 
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I replied asking them to name 
an attorney through which ar- 
rangements could be made, as my 
friends doubted if they really 
had the child. Their sixteenth 
letter, postmarked Roundout* 
said my answer saved the child. 
They ask me to ask Walter a 
number cf questions as to what 
took place in the wagon. I did 
so and was convinced that they 
were the men that the boys rode 
away with. They go on to say 
that had not the public inter- 
fered in the business they would 
have lessened the sum of money 
fixed as the ransom; but will not 
now; it will be impossible to 
make a simultaneous exchange. 
I would get Charley and they 
might receive a bundle of paper 
and a chain around their necks. 
For these reasons they require 
time to make themselves secure. 
Charley is necessarily kept close- 
ly confined where no one could 
live over a year and where the 
light of the sun has never shone 
on him since the 2nd day of July. 
The continual cry of Charley is 


to see Walter and go to Atlantic 
City to be with his mother. Their 
whole plan would be frustrated 
if the- child should be set at lib- 
erty without the ransom being 
paid. As I deal with them so 
will they deal with me; they re- 
quire an answer in the New 
York Herald with the same ad- 
dress of *‘John" and they added, 
“Ask Walter if we did not give 
Charley pieces of candy as we 
rode along.** Walter told me that 
they gave his brother more candy 
than they did him. 

I replied: “I require conclu- 
sive proof. Send clothing to any 
point you please and advise.** In 
their 17th letter received next 
day they think the proofs they 
gave ought to be satisfactory, 
that they have seen him only 3 
or 4 times since July 2 and his 
hair has been cut off and girls’ 
clothes put on him. No detective 
has ever had the slightest trace 
of the place; if they ever should 
approach it, this would be a sig- 
nal for his instant destruction. I 
will read the rest of the letter. 


“On the night of 2d July at 11 o'clock we passed through Trenton, 
N. J. Charley lay in my arms asleep — after we had passed about 2 
squares up bridge st Charley's hat drops off and we did not notice 
it until he woke up and asked for his hat we would not go back 
for it — you can get this hat by advertising for it there — if it is not 
worn out if it should be worn out you can find out who found one 
that night or next morning, ask one of your domestics of Mr. Rob 
— I f Charlie did not have on the afternoon of the first of July a 
narrow faded pink ribbon tied around his head to keep the hair 
out of his eyes — If yu And this a fact which we have no doubt you 
wil an as it was never described in the advertisement, we think no 
human being could mention it but the party who took him — If this 
does not satisfy yu and yu friends that we have him then yu must 
go unsatisAed** 


The nurse told me she had 
used a narrow pale pink ribbon 
as described, but though the po- 
lice made a long search the hat 
was not found. On Sept. 14 I 


answered in the N. Y. Herald: 
“Hat not found. Am ready to 
pay the sum, but only through 
an attorney. He dai-e not betray 
you. Name one anywhere." *016 
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answer came (No. 18» dated New 
Haven) on Sept. 25» in which 
they said they had been to New 
Brunswick, Canada, to see if a 
simultaneous exchange could be 
made there but found it could 
not. I had better redeem Char- 


ley regardless of what my 
friends tell me and when I have 
decided to be my own attorney 
and to agree to their names, I 
may notify them by another per- 
sonal. I will read the rest of 
the letter. 


“Mr. Ros we cannot show the child to you and we cannot give yu 
any more proof than we have, yu must accept this as the only 
alternative left yu to ransom him or murder him for one or the 
other wil and shall take place before many days — yu as his father 
have been more cruel to him than we have — we told yu that his 
place of concealment was such that no living being could And it 
and that it was not At place for any one to be in the length of time 
he has been there we do not keep him there to punish him your 
detectives have made it much worse for him than he would be had 
there not such a close serch made for him — he has kept his health 
wonderful considering his close conAnement, we do not see him 
after or even hear for him — the last time we se him he had been 
ailing with pain from stoppage of urine — he would go 24 and 30 
ours without making water and then would cry with pane when he 
would urenate but his custodian got him some medicine which 
helped him we tell yu positively Mr. Ros his hiding place must be 
tomb unless yu bring him out with the ransom for we have a settled 
plan and shal never degress from it and that is death or ransom — 
yu wil And we speak truth in this for ever if yu compel us to put 
him to death yu shall receive a letter in 24 ours after wher yu wil 
And his body, as soon as we Cop another kid and it will be a mil- 
lionaire this time your child must die — ^we will then see if he will 
be so heartless as to let the child die — " 


To this I replied, “John, your 
terms are accepted; name time 
between payment and delivery.” 
The next letter, the 19th, is 
dated New Brunswick, N. J., 
Sept. 30. In this they express 


their gratiAcation that I have at 
last agreed to their terms, but I 
might have had him at Arst if 
I had complied then. I will read 
the rest. 


“We think we told you once how we would return him to you — 
but this is the way we propose to do — we will take him to some 
ministers house at night put a label on him stating this is Charlie 
Ros take him immediately to 30s Market st phil or Washington lane 
germantown yu will And a sufficient sum in his pocket to pay yu 
for you troble no reward will be paid — ^we have sent word to his 
parents stating where he is. You can rely on us, bad as we are and 
capable of the blackest deeds we have some honor left. Your large 
rewards prove this. There are 4 of us to divide the $20,000 and 
either one could have went and got the reward if he had been 
without principal. Mr, Ros put your child when yu get him on 
exhibition and yu wil realize all your money back in 6 months for 
there is not a mother in Phila. that will not pay a dollar to see him.” 
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1 replied: “John, the money is 
ready — state clearly and fully 
mode of payment and manner of 
delivery.” 

Their answer (letter 20) came 
Oct. 16, dated at Newburgh, N. Y. 
It is little else than a repetition 
of several previous ones. The 
child is still living but closely 
confined. He is safe from a violent 
death so long as there is a pros- 
pect of the money. When he is 
returned it will be in the night. 
Should one of their party be cap- 
tured, he will be killed. They 
charge that I am keeping up the 
correspondence to get a clue of 
their whereabouts, and ask if I 
am ready to take a short journey 
and have the thing settled. I 
replied, “John, too sick to take 
Journey. Will relative answer?” 
On 20th Oct. came their 21st let- 
ter, dated Philadelphia. Any 
one, they say. even the captain 
of police or the District Attorney 
may act as my substitute. He 
must be in New York Nov, 3d 


and first state in the Herald his 
full name and his hotel. They 
will then return the boy if the 
money is all right as safe and 
sound as on the day he was 
taken. And they boastlngly call 
attention that they are in Phila- 
delphia. 1 replied, “John, change 
address of personals. Relative 
will not sign his name in full.” 

On Nov. 3 the 22nd letter 
came from New Brunswick, N. J. 
They say it is strange I quibble 
about the name. They have spent 
$15 a day since Charley was tak- 
en and kept him 100 days longer 
than they expected. If the mon- 
ey is not paid I will never get 
him alive but will be Informed 
of his death. One of them has 
been selected by lot to kill him. 
To this I replied: “John, you 
must change the name of John 
for personals. It has become too 
well known.” On 7th November 
I received this letter, dated from 
Philadelphia, and will read it as 
it is the last I ever received 
from the kidnapers. 


“Mr. Ros, “This dozing about puts us to no small amount of 
trouble we had left phila for New York thinking you were ready 
to close up business, we told you positively procrastination is dan- 
gerous. had we accomplished what we have been fishing for the 
last three months your child would now have been dead but we have 
not yet caught the fish we wanted, yours is but a small item com- 
pared with something else Walter said you owned the two new 
houses right opposite you or we should never have troubled you. 
Mr Ros you have asked to keep this negotiation a secret between 
ourselves it is a wise policy in your doings not that we fear being 
trapped in our game. This is positively the last from us. if you 
are sincere you would be anxious to settle this business if you re- 
gard the life of your child. We mean to fulfil efery promise we 
made you in good faith, the result depends entirely with yourself 
whom you appoint to transact this business for yu we want at least 
two days notice before you come to New York for we may be 600 
miles off and we ask for time to get there you can say Tuesday 
nov 10. Saul of Tarsus (choose your own name say i will be stop- 
ping so and so all day. do not leave the hotel wherever you may be 
stopping for one minute during the day) this thing must come and 
shall come to a close in a few days. 



196 


XYII. AMERICAN STATE TRIALS. 


My child has never been re- 
turned to me nor have I seen 
him since the morning of July 
1st, 1874. 

Henry Lewis: Am a merchant 
here and a brother of Mrs. Ross. 
In November Just before the re- 
ceipt of the last letter Mr. Ross 
broke down physically, had to 
take to his bed and then be re- 
moved to a country place. I then 
took charge of the case and con- 
ducted the correspondence in his 
name. I made up my mind that 
nothing would save him nor his 
wife either, who was in a state 
of nervous collapse, but the re- 
covery of Charley or the solving 
of the mystery. So I determined, 
as did my brother and nephew 
and the rest of the family, that 
it would be better to pay the 
money on the terms fixed by the 
robbers and take the risk of the 
boy being returned. According- 
ly on Nov. 15 I published in the 
N. Y. Herald: “Saul of Tarsus. 
Fifth Avenue Hotel, Wednesday 
the 18th inst. All day. F. W. 
Lincoln." On Nov. 17 my broth- 
er, nephew and myself arrived in 
New York, registered at the ho- 
tel in the name of Lincoln and 
I remained in my room all the 
next day with a satchel contain- 
ing $20,000 in U. S. notes of 
small denominations. But no one 
appeared to claim it. So the fol* 
lowing day I published in the 
same paper this personal: 

“Saul of Tarsus. We have per- 
formed our part to the letter, you 
have broken faith. We will have 
no more trifilng. Action must 
now be simultaneous." 

No answer was ever received to 
either of the last two personals. 

Walter L. Ross: I am the son 
of Mr. Ross who Just talked to 
you and the brother of Charley. 


Am over seven years old. On the 
first day of July I went out Into- 
the lane with Charley. While we 
were playing two men came 
along and spoke to us; they 
were riding. They said they 
heard us shooting fire-crackers in 
the yard and asked us if we did 
not want to go and buy some. 
Charley said he wanted to; they 
lifted Charley in and then I got 
in. I was put between the two 
men, while he sat on one of the 
men’s lap. They stopped at a 
hotel and got Charley and me a 
drink of water; they stopped 
next in a street and turned at a 
corner, told me to go in and buy 
fire-crackers. The wagon did not 
stop at a store but around the 
corner. I went in and bought 
firecrackers, the men gave me 
money to buy them with; Char- 
ley was in the carriage. I got 
the firecrackers and then I came 
out of the store and found the 
buggy was gone. I screamed and 
some ladies came up and asked 
me what was the matter and I 
told them my brother was gone. 
A man came along and asked me 
where I lived and I said on 
Washington Lane; he said, “in 
Washington”? “No”, I said, “in 
Germantown”. Then the man 
asked me whether I did not want 
to go to the station-house and I 
said “No, I wanted to go home.” 
He took me home. 1 first saw my 
father on the lane coming up. 
While we were riding in the 
buggy Charley cried; the men 
said we were going to buy fire 
crackers now. Charley said be- 
fore we got in he wanted to buy 
torpedoes, but the men said they 
were going to buy candy and 
fire-crackers at Julia Ann's. 
There was a cover in this buggy; 
it had a red stripe; they had this 
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cover spread over Charley and 
all of us. Charley rode all the 
time on the man's lap. 1 had 
seen these two men before and 
had talked with them. They 
gave us candy twice before they 
came and took us away. This 
was Sunday before they took us 
away. They then said when they 
saw us, "Halloa". Did not see 
the buggy on that day; this was 
in the afternoon when we were 
going to Sunday School. Saw 
the men on another day. We 
took the candy to papa and told 
him that a man gave us some 
candy. One of the men had his 
nose up this way and the other 
one down. There was a cut on 
the man’s nose whose nose was 
up that way; the one that had 
his nose turned down had a 
moustache; it was red; his hair 
was red; one had on a pair of 


black pants and a light Jacket 
that reached to his knees; the 
other had on black pants, black 
vest 9 .nd black jacket. The one 
that was driving showed the 
other his hat and said it was 
worn out and he would have to 
get another one. The other said 
slower, slower, faster, faster as 
we were going along. They gave 
us candy several times in the 
wagon. When I next saw them 
it was in Brooklyn, when they 
were dead. I recognized them as 
the men who had taken Charley. 

James Leiois, a newspaper re- 
porter, and K. A. Scott of the 
Ledger who had interviewed the 
prisoner at the Central Police 
station after his arrest, read 
from their note books the state- 
ments he made to them. They 
are repeated by him in his tes- 
timony . 


Mr. Hagert: My next witness is Captain Walling, Superintendent 
of Police of New York City, by whom I propose to show that West- 
ervelt agreed to keep him Informed of the movements of Mosher 
and Douglass but failed to do so, kept back and deceived him as to 
the movements of these men which would have led to their arrest 
and from which the Jury will be asked to infer that Westervelt was 
informing Mosher and Douglass of the movements of the parties 
who were then seeking to arrest them and recover the child, and 


so interfering as to prevent their 
in bad faith with the authorities. 


Captain Cteorge W. Walling: 
My attention was first directed 
about the middle of July to 
Mosher and Douglass in connec- 
tion with this abduction. On the 
18th August I first saw the pris- 
oner in relation to it. He was 
brought to my residence by Cap- 
tain Heddon; suppose he was un- 
der arrest. No threats were made 
to him to say anything. Offered 
him the whole of the reward if 
he would assist me in the recov- 
ery. Did not ask him to nouike 


arrest, and that he was 

September 1. 

any statements. He said in an- 
swer to my offer that there were 
so many policemen in it he 
would get a small share. He 
asked how much he could get 
out of it and I said all there was 
to be made. There had been no 
warrant or oath against him at 
that time. Held numerous in- 
terviews with Westervelt. I 
came to an agreement with him 
that if he would give me any in- 
formation It was not to be known 
to tliem that he gave them away. 
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Prior to their being killed he 
came to me and declined to give 
information as to Mosher, but 
said he would give information 
respecting Douglass; part of the 
time he was to devote to Mosh- 
er, and the remainder of the time 
to Douglass; the interviews were 
held, the most of them, at head- 
quarters; a few of them at my 
private residence; at these Inter- 
views I asked him If he could 
give me any information of their 
whereabouts or where they could 
be found; he didn't seem to know 
where to find them about that 
time, and said he would have to 
wait for them to communicate 
with him; I would ask him if he 
had seen them since our previ- 
ous interview, and he would 
deny having seen them, with one 
exception, and that was in the 
first part of November; he at 
that time first denied having 
seen them, and I told him I had 
proof to the contrary; he said 
that he had met them once in 
West Washington Market, and 
once on the street in the eve- 
ning; that he had attempted to 
follow them, but they took a 
stage at Broadway and went 
down town ; he expected they 
had taken a car to go where the 
child was, to see it; he thought 
it was on the line of the railroad 
somewhere between New York 
and Philadelphia, not far from 
the railroad; he didn’t know, but 
thought it was somewhere near 
Trenton. 

Septemher 3. 

Cross-examined: Am chief ex- 
ecutive of the New York Police 
Force. My attention was first di- 
rected to the abduction by Cap- 
tain Heddon, who told me that 
Officer Doyle had found a man 
who knew Mosher and Douglass 


and suspected them. I had them 
brought before me and at once 
notified the Philadelphia author- 
ities. Gil Mosher was the man. 
He agreed to find Mosher but 
never did. Prisoner told me 
where they had been living pre- 
vious to the abduction. He in- 
formed me of the names under 
which Mosher and Douglass went 
in this city; he agreed at the 
third or fourth interview to fur- 
nish me with information to as- 
sist me in arresting Mosher and 
Douglass; it was no part of that 
agreement that he should arrest 
them; I had other parties look- 
ing for information; I knew 
where he lived, I had his house 
watched and he knew it, and he 
told me it was no use, they 
would not come there. Did not 
at the first interview know what 
Westervelt was doing; he said 
something about having nothing 
to do, no money and but little in 
the house to eat. I gave him $5. 
Don't remember his ever coming 
to me without being sent for. He 
told me he was looking for work 
and would sometimes get a day's 
work around Washington mar- 
ket. During that time he was 
engaged as a driver on the 
Eighth avenue cars. At the last 
interview I had with him he took 
out a memorandum book and 
showed me the name of “Saul of 
Tarsus.*’ The personal, “Saul of 
Tarsus’* appeared on Monday and 
I sent the officer to bring him on 
the following Thursday. It was 
after the time fixed in the per- 
sonal for the interview.. I never 
knew of the whereabouts of 
Mosher and Douglass after the 
abduction of the child; the first 
that I learned was that there was 
a place in New York to which 
Mosher and Douglass had gone; 
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made efforts to arrest them there 
and had the place watched, and 
Westervelt accused me of having 
watched him and I withdrew the 
watch: was satisfied Westervelt 
and Mosher and Douglass met 
there; had officers looking for 
them at that time, and Wester- 
velt was then professing to en- 
deavor to find out the where- 
abouts of the child instead of the 
immediate pursuit of the two 
men ; he promised me to do that; 
he told me he would not give 
away Mosher, but that he would 
give me Douglass. Didn't have 
Mrs. Mosher watched; he was 
not at this time always under 
surveillance; sometimes sent 
parties to see if he was at work 
on the cars. He told me noth- 
ing about their being on the riv- 
er in a boat, but did tell me 
where they took their meals in 
the city. He said If he got back 
on the police force he could do 
more than as a pi’ivate citizen 
and T told him I would do what 
I could. But after talking to the 
Commissioners I found it was 
impossible to have him rein- 
stated. When he said he would 
do all to ari'est Douglass, but he 
would rather not as to Mosher 
bt*cause of his sister and chil- 
dren, I told him I did not blame 
him. I did rot ask him to go to 
Bay Ridge to see the bodies. Aft- 
erwards I asked him to go to 
Philadelphia as the people over 
there wanted to see him. He said 
he had no money, so I gave him 
a ten dollar bill. 

Captain HedAon and Officer 
King corroborated statements 
made by Walling, and related the 
conversation that they had with 
Westervelt and the efforts that 
they had made for the arrest of 
the suspected parties. The ac- 


cused declined to have any con- 
nection wMth Captain Heddon in 
prosecuting his plans for obtain- 
ing information of the where- 
abouts of Mosher and Douglass, 
and said that he would only do 
business with Superintendent 
Walling. Officer King asked him 
why he did not tell him where 
to look for the men, for he would 
have arrested them. Westervelt 
replied that there were already 
too many in it now. 

Charlc/t H, Htromherg: Live in 
Npav York City; in the summer 
of 1874 I kept a drinking saloon 
at Mott street. Have known 
Westervelt three years. From 
about the middle of June to Oc- 
tober 15 I saw him there almost 
every day during that time. In 
the summer of 1874 saw Wester- 
velt in company with Mosher and 
Douglass at my place some five 
or six times; first about the lat- 
ter part of June. 1874; the next 
in July; next saw them in Sep- 
tember twice. In December 
Westervelt came first in the day- 
time and Mosher and Douglass 
came afterward ; they took a 
drink and I did not hear the con- 
versation. Mosher and Douglass 
went out first and Westervelt 
would go out a quarter or half 
hour afterwards. Again in Oc- 
tober they came in and took a 
drink; W'estervelt was not there 
at the time. Westervelt. about 
August, wrote a letter, left it 
with mo and told me to give It 
to either Mosher or Douglass If 
they came in for it; they did not 
come and I returned it to him; 
had not seen him there In the 
meantime. He told me he had 
been up the river on a clam- 
bake. Had a conversation with 
Westervelt the latter part of Sep- 
tember. 1874; he said, **l can 
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tell you confidentially that 1 can 
make from ten to fifteen thou- 
sand dollars but by doing so 1 
would have to give somebody 
away which would send them to 
the State Prison for twenty years 
or for life". 

Cross-examined: Am employed 
in the State Department, New 
York. I kept a lager beer sa- 
loon at Mott street; was living 
there all the time from 15th June 
until October. Mosher and Doug- 
lass were twice in my house be- 
fore I knew who they were. An 
intimate friend of Westervelt, 
Mr. Hartman, told me that they 
were Bill Mosher and John 
Douglass; that Mosher was a 
brother-in-law of Westervelt's 
and had served five years in the 
State Prison. The first time I 
saw them in my saloon was 
about the middle of June; West- 
ervelt was there. The next time 
was about the middle of July. 
After the first and second time 
1 took memorandums of their be- 
ing there. When I heard who 
they were and what they had 
done that aroused my suspicions. 
Had a little difficulty with my 
brother-in-law; had him arrested 
for getting drunk and raising a 
disturbance. Westervelt was ex- 
amined as a witness; Westervelt 
wrote the letter in my saloon; I 
furnished him with the material. 

I informed Superintendent 
Walling of the visit of these men 
to my place. First heard of the 
supposed connection of Mosher 
and Douglass with the abduc- 
tion after the second time they 
visited Mott street. 

It was the next day after the 
second visit of Mosher and 
Douglass to my place that Mr. 
Hartman told me that they were 
suspected of it; informed Mr. 


Walling the latter part of Sep- 
tember; necessity compelled me 
to keep quiet from the middle of 
July to the 1st of October; I 
knew the dangerous character of 
the men. 

September 6. 

William Q. Titus: Am on the 
New York detective force. I went 
with prisoner to Rondout to as- 
certain the whereabouts of a 
boat and a letter that Mosher 
had written in Philadelphia and 
that prisoner had mailed in New 
York. It was to a Mrs. Mur- 
dock asking her to send him 
what he owed her for a boat he 
had sold her (the letter was pro- 
duced and read; it was signed 
Wm. Hendricks). Prisoner told 
me on the way that if he had 
been put back on the force, he 
could have got the two abduct- 
ors Mosher and Douglass and 
the child. 

Clinton G. Mosher: Am a 
brother of William Mosher; am 
often called Old Gil Mosher. This 
letter signed Wm. Hendricks is 
in the handwriting of my broth- 
er. So are all these letters ad- 
dressed to “Mr. Ros.” 

William V. McKean: Am man- 
ager and editor of the Public 
Ledger, Through Captain Wall- 
ing I had an interview with pris- 
oner in New York. Thought he 
was not telling the truth, that 
he was evading questions and 
not giving information which he 
professed willing to furnish. He 
admitted that Ike Morris had 
brought to his house a message 
to his sister from her husband 
with $50 and that he had seen 
the two men three times. He 
also informed me that he had 
made several visits to Philadel- 
phia and that he came on in Au- 
gust, 1874, at the suggestion of 



WILLIAM H. WESTERVBLT. 


201 


Mosher to ascertain whether any 
inquiries had been made for him 
in Monroe street* where they had 
formerly resided, and if things 
were right a personal was to be 
inserted in the New York Her- 
ald in these words: “Napoleon 
— I have seen them and they are 
well". If things were not right 
the personal was to be the re- 
verse: “They are not well”. 

One of the Interviews lasted 
over five hours, when I told 
Westervelt that he was not tell- 
ing all that he could and said to 
him that if the child was killed 
the blood of Charley Ross would 
be upon his hands. He rose up 
in his chair and said, “God for- 
bid”. 

Mrs. A. S. Spear: Reside In 
Brooklyn. Saw Westervelt on 
6th July, 1874, in Brooklyn. Took 
a horse-car at the City Hall, 
Brooklyn; there was seated op- 
posite to me a man and child; 
recognized William Westervelt. 
The child was very fair and had 
dark eyes — : light, soft, curly 
hair; it was about four years of 
age; had a brown linen suit on. 
Over the linen suit was drawn a 
blue linen sack; it had no hat 
on. The man spoke to the child 
but once; the child cried; he 
said, “hush, hush.” The child 
seemed frightened at him and 
screamed. The man said. “Go 
see mama, go see mama.” The 
child stopped screaming then. 
Westervelt took crackers out of 
his pocket; the child took them 
and became quiet. When the car 
got to Fourth street he got out 
and took the child on his arm; 
he went as though he was going 
to Williamsburg. Think I had 
read of the abduction of Char- 
ley Ross before 1 saw the man , 
but did not remember it at the 


time. Am positive that Wester- 
velt is the man who had the 
child and to make certain went 
to the county prison last June 
and saw him. 1 communicated 
the information to Superintend- 
ent Walling. 

Mr, Hagert handed witness 
photographs of Charley Ross and 
asked her whether it resembled 
the child she had seen. 

Mrs. Spear: I consider them 
good likenesses; they bear a very 
strong resemblance to him. 

Mrs. Catherine Lyons: I for- 
merly lived at 237 Monroe street 
Saw Westei-velt next door, where 
he resided in July, 1874, and also 
Joseph Clarke there, otherwise 
Douglass. Westervelt's sister's 
husband went by the name of 
Henderson. 

William Oilhert: Keep a saloon 
on Girard avenue here. In June 
last year prisoner, Mosher and 
Douglass were at my place. He 
was introduced to me by Mosher. 
The two men had a horse and 
buggy with them. 

September 9. 

Henry Hartman: Was em- 
ployed at Stromberg's saloon 
where I saw Mosher, Douglass 
and the prisoner together several 
times. They were there in the 
early part of July a year ago. 
He introduced the two to me as 
Henderson and Smith. On the 
first visit he told me they came 
from Philadelphia. Once prison- 
er told me that he would bet 
two shillings who were in the 
abduction. Another time he said 
that if I saw a chalk mark on 
the cellar door I was to let him 
know as it was a signal where 
to meet them. He also said that 
if they were arrested the child 
would not live three days, that 
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Mosher knew where the boy was 
but that he did not. After the 
killing at Bay Ridge he told me 
that Mosher an^ Douglass were 
the abductors. 

Henry McDowell: I reside 
here. Saw W ester velt in (Ger- 
mantown in the latter part of 
July or the beginning of August, 
1874, in my store. He came in 
and asked for a drink of water 
and talked about the day being 
very warm. He spoke of this 
being the place where Charley 
Ross had been taken from. He 
had a great deal of sympathy for 
Mr. Ross and was very sorry for 
him. He asked me if I knew 
Mr. Ross; I said I did, that he 
belonged to the same church 
with me. He talked about CJhar- 
ley; asked whether I knew any- 
thing about Mr. Ross failing in 
business. He asked whether his 
brother-in-law was a rich man; 

I said I believed he was. He was 
in the store about half an hour. 
He made no purchase. He had 
no beard but a moustache and 
light whiskers. 

Cross-examined: Had no idea 
of the man until I saw him in 
the Court-room. 

September 7, 1875, Officer 

James Moran was recalled in 
obedience to instructions re- 
ceived from Superintendent Wal- 
ling. I watched the Astoria fer- 
ry on two occasions for the men 
but without success; also 
watched a place kept by Smith 
& McNeil, opposite the Washing- 
ton market which Mosher and 
Douglass had been in the habit 
of frequenting, but did not suc- 
ceed any better. Saw Westervelt 
on the 18th July, 1874. The pris- 
oner at that time had no beard 
under his chin; he had a mous- 
tache and light whiskers. He 


now has hair and a very full 
crop around his face. 

Captain Heins: Am of the Po- 
lice Department of this city. Be- 
came connected with the case on 
the 2d July, 1874, and from that 
time up to the present, have 
made every effort to recover the 
child. (He detailed what had 
been done by him and his brother 
officers to secure the arrest of 
the abductors, and said that ev- 
ery stable had been searched for 
the purpose of obtaining some 
clue to the horse and buggy used 
by the men in perpetrating their 
crime.) All the houses of prosti- 
tution were visited, in the hope 
of finding the child, and the fer- 
ries and all the vessels from this 
port to Delaware City were 
searched. Did not know either 
Mosher or Douglass, and did not 
know that they were the abduct- 
ors until Buimrintendent Wal- 
ling on August 2, 1874, sent a 
telegram to the Chief of Police 
here asking him to send a de- 
tective to him at once, with the 
abductors' letters to Mr. Ross. I 
was ordered to go with the let- 
ters and Mr. Joseph Lewis ac- 
companied me. On arriving the 
Superintendent told me that 
through Captain Heddon he had 
got hold of a man who professed 
to know the men who had stolen 
the boy. He sent for the officer 
and the man. The man was Old 
Oil Mosher and he repeated his 
story to us. He said that a few 
months before Charley Ross was 
taken away a plan had been ar- 
ranged to abduct a child belong- 
ing to a member of the Vander- 
bilt family at Long Island; he 
was informed of the plot and 
asked to Join It. The child was 
to be taken while playing on his 
father's lawn and secreted. Fifty 



WILLIAM H. WESTERVELT. 


203 


thousand dollars was to be fixed 
as the ransom. He was asked to 
receive the child on a small ves> 
sel stolen on Long Island Sound 
and keep it until the money was 
obtained when he would be noti- 
fied to come back with it and the 
child would then be returned to 
its parents. For this service he 
was to get a certain portion of 
the money. He declined to join 
in this conspiracy. The circum- 
stances connected with the steal- 
ing of Charley Ross being sim- 
ilar he believed that the same 
persons who had arranged the 
plot to take the Vanderbilt child 
had stolen Charley. He gave the 
names by which the persons had 
been known who proposed to 
him to engage In the Vanderbilt 
abduction as Johnson and Clark 
and also their true names, Wil- 
liam Mosher and Joseph Doug- 
lass and said that he believed 
they were in Baltimore, Md. He 
also said that if his suspicions 
were con’ect Mosher was the 
leader of the party; that he had 
arranged the plan and was the 
writer of the letters he had re- 
ceived. He said he was familiar 
with Mosher's writing and could 
tell if he saw the letters whether 
he had written them or not. 
When the letters were shown to 
him he affirmed without any hes- 
itation that they were written by 
Mosher. 

Albert Van Brunt: I live at 
Bay Ridge, Long Island, with my 
father. It is a summer residence 
place for New Yorkers but we 
live there the year round. Sep- 
arated from OUT house by a lawn 
only Is the summer home of my 
uncle. Judge Van Brunt of the 
Supreme court. He closes it in 
the winter leaving it in charge 
of William Scott, his gardener, 


who lives in a small cottage 
close by. Last fall the judge had 
a burglar alarm put in his house. 
About 2 on the morning of De- 
cember 14 last my father and I 
were awakened by the alarm in 
the Judge’s house. I dressed hur- 
riedly and getting outside saw 
lights flickering in the house of 
my uncle. I at once aroused Scott 
and our man Frank and coming 
back told father that there were 
burglars there. He had dressed 
and had collected our shot guns 
and pistols which he distributed 
to us saying: “Now, boys, we 
have work to do and must un- 
derstand each other; we must 
capture those fellows if we can 
without killing them, but if they 
resist we will have to defend 
ourselves. Albert, you and Scott 
stand before the front door, 
Frank and I will take the rear 
and whatever happens afterward, 
let us remain in the positions we 
first take up; because If we move 
around we will be certain in the 
dark to shoot one another In- 
stead of the thieves. Whichever 
way they come, let the two who 
meet them take care of them as 
best they can; if they come out 
and scatter both ways, then we 
will all have a chance to work." 
We took our places; the night 
was pitch dark, cold and wet. 
We waited for nearly an hour, 
while the burglars went through 
every room in the house, with 
the rays from their dark lan- 
terns flashing now and then 
through the chinks in the shut- 
ters. Finally we saw the light 
go into the basement and pres- 
ently the trapdoor of the cellar 
opened and the body of a man, 
followed by the head of another 
appeared. My father cried “halt”. 
The response was two pistol 
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shots which missed us. Father 
then fired at the first man, who 
fell with a loud cry; the other 
dashed to the front and almost 
Into my arms; he fired and 
mlsed me and as he raised to 
fire a second time I struck his 
arm with my shot gun. As he 
turned to run I fired Into his 
back, he staggered as he ran but 
then fell and we found him stone 
dead with his empty revolver be- 
side him. The other one we 
found mortally wounded. He 
cried for whiskey, then for wa- 
ter which one of our neighbors, 
Mr. Burgin, gave him. By this 
time a number of people aroused 
by the firing were on the scene 
so I went to look after father, 
and to get him back to bed as he 
was In poor health at the time. 
When I returned, the second 
burglar was also dead. 

Theodore F. Burgin: I got to 
the Judge’s lawn Just as a man 
on the ground was calling for a 
drink which I gave him. I said 
"Who are you and where do you 
come from?” He replied: “Men 
I won't lie to you; my name Is 
Joseph Douglass and that man 
over there Is William Mosher. 
He lives In the city and I have 
no home. I am a single man 
and have no relatives except a 
brother and sister who I have 
not seen for twelve or fifteen 
years. Mosher Is a married man 
and has five children. I have |40 
In my pocket; I wish to be bur- 
led with it; I made it honestly. 
It’s no use lying now, Mosher 
and I stole Charley Ross from 
Germantown.” When asked why 
they stole him he replied, ”To 
make money*\ He was then asked 
who had charge of the child to 
which he relied: “Mosher 
knows all about the child, ask 


him”. He was then told that 
Mosher was dead and was raised 
up so that he could see the dead 
partner of his guilt. He ex- 
claimed, “God help his poor wife 
and family”. To the question, 
“could he tell where the child 
was,” he answered, “God knows 
I tell you the truth; I don’t 
know where he is; Mosher 
knew.” The same question was 
repeated a number of times to 
him; but he gave no further In- 
formation but said; “Superin- 
tendent Walling knows all about 
us and was after us and now he 
shall have us. Send him word. 
The child will be returned home 
safe and sound in a few days”. 
He told his inquirers that they 
had come over in a sloop which 
was lying in a cove and begged 
them not to question him any 
more and not to move him as it 
hurt him to talk or move. He 
remained conscious until about 
fifteen minutes before his death. 

James Sellick: Am a detective 
on the New York police force. On 
the morning of the killing of 
these two burglars. Captain Wal- 
ling sent me over to Bay Ridge 
to identify them. As soon as I 
saw the dead bodies I said, point- 
ing to one and then to the other, 
“That is Joe Douglass and that 
is Bill Mosher. Take the glove 
off his left hand and you’ll find 
a withered finger.” I knew that 
in his early life Mosher had lost 
the dividing cartilage of the 
nose from disease and his ap- 
pearance and speech from that 
cause was peculiar. I also knew 
that from a felon on the first 
finger Mosher’s left hand had 
withered away to a point and 
the nail on the finger had grown 
to the shape of a parrot’s beak. 
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To conceal this defect he usually 
wore gloves. 

Later Walter Ross was 
brought in the room where the 
bodies were by his father. The 
prisoner was there at the time 
and had stated to us that the 
dee.d men were Mosher and 
Douglass. When the bodies were 
shown to little Walter he was 
left to himself, no one asking 
any questions. His recognition of 
Mosher was slow and gradual, 
his memory reviving by degrees ; 
but the instant he saw the body 
of the other man he said: “Oli, 
that's awful like him; he's the 
driver of the buggy." These ex- 
clamations came quick, spontane- 
ous and with an earnestness that 
was as convincing as they were 
impressive. Subsequently he 
said: "He," pointing to Douglass, 
"was the one that gave me the 
money to buy the firecrackers." 
Again he said: "He was the one 
that gave me the candy, and the 
other one," pointing to Mosher, 
"he some times had candy too". 

We found nothing on the bod- 
ies to connect them with the ab- 
duction. They had with them a 
complete set of burglars' tools 
and each one had a revolving pis* 
tol and a large knife. The boat 
on which they came to Bay 
Ridge was thoroughly searched; 
there were found on it a few 
copies of the New York Evening 
Telegram in which was a bur- 
lesque account of the finding of 
Charlie Ross; nothing however 
was discovered to give the least 
clue upon which to work. The 
boat we ascertained had been 
stolen at Bridgeport, Conn. When 


taken it was a cat-rigged sail 
boat but had been altered by 
Mosher into a sloop. 

We afterwards, in the Police 
olFice. questioned both the pris- 
oner and Mrs. Mosher but they 
were unwilling witnesses. Mrs. 
Mosher said that her husband 
had told her that the child had 
been placed with an old woman 
and was well cared for but she 
did not know who his keepers 
were or where they lived. 

Peter Callahan : I was Mr. 
Ross' gardener on July 1. 1874. 
On that day before six as I was 
going out of the gate on my way 
home I saw Walter and Charley 
playing outside. Before I got to 
the corner I met a buggy with 
two men in. I looked at them 
and retnember their faces be- 
cause as I turned I saw that they 
had stopped and were talking to 
the boys. Thinking that they 
were people that knew them I 
went on home. At Bay Ridge I 
saw the bodies of the two bur- 
glars. I identified the one they 
said was named Clark or Doug- 
lass at once. He was the one 
that was driving the wagon 
when I saw him last. And I am 
pretty sure as to the other; in- 
deed I am certain from his gen- 
eral appearance that he was one 
of the men, but when I looked 
at him he put up to his face a 
handkerchief which partly hid 
it. I suppose he did so to hide 
the deformity of his nose. I rec- 
ognize the body, now, fully. 

ilfr. Hagert read the 23 letters 
received by Mr. Ross from the 
kidnapers.^ 


^ The first two are given in full, the others being sufflclently de- 
scribed in the testimony of Mr. Moss, (ante p. 186.) 
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July 3. Mb. Ros — ^be not uneasy your son Charley brewster be all 
right me is got him and no powers can deliver out of our hand — 
you will hav to iiay us befor you git him from us — and pay us a 
big cent to— if y-ou put the cops bunging for him is only defecting 
yu own end — we is got him fltt so no living power can get him from 
us a live — if any aproach is made to his hidin place that is the sig- 
nal for his instant anihilation — if you regard his lif puts no one to 
search for him your money can fetch him out alive and no other 
existin powers — dont deceive yourself and think the detectives can 
get him from us for that is impossible. You here from us in a few 
day. 

Phila., July 6th. 

Mb. Ros — we supos you got the other leter that tells you we had 
you child all saf and sound. You mite ofer one $100,000 it would 
avale you nothing — to be plaen with you you mite invok al the pow- 
ers of the universe and that could not yu child from us — ^we set 
God man and devil at defiance to rest him out of our hands. This is 
the lever that moved the rock that hides him from you $20,000 — 
not one dollar les — impossible — impossible — you cannot get him 
without it — if you love money more than child you be its murderer 
no us for the money we will have if we don't get from you we be 
sure to get it from some one else for we wil make examples of yure 
child that others may be viser. 

We give you al the tim you want to consider wel wat you be 
doing, you money or his lif we wil hav — don't flater you self you 
wil trap us under pretens of paying the ransom that be impossible 
— dont let the detectives mislede you they tel yu they can get him 
and arrest us to— if yu get the detectives in serch for him as we tel 
yu before thay only serch for his lif — for if any aproach be made 
to his hiden place by detectine his life wil bo instant sacrificed. You 
will see yu child dead or alive If wo get you money yu get him 
alive if no money you get him ded — wen you get ready to bisiness 
with us advertise the follering in Ledger personals (Ros. we are 
ready to negotiate). We look for you answer In Ledger. 

September 10, 

Mr. Hagert: The case of the Commonwealth is closed. 

Mr. Ford: I ask the court to direct the District Attorney to elect 
on which count of the indictment he will go to the jury \ipon. Also 
that you will pass upon the question whether there has been ad- 
duced sufficient evidence to require the defendant to answer upon 
the first and second counts, charging abduction and concealment of 
the child within this jurisdiction. 

Mr. Hagert: The latter portion of Mr. Ford's request would In- 
volve a discussion of all the evidence offered in the case, which at 
this time would be unfair to the prisoner. As to the first, Whar- 
ton's Criminal Law says that when an indictment contains several 
counts in different forms an offense arising from one and the same 
transaction, the rule was not to force the prosecutor to elect upon 
the counts. 
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Mr. Ford: The counts contain charges of distinct crimes and 
therefore under Mr. Hagert's citation my application should be 
granted. 

Judge Elcook; The motion is denied. 

Mil. PoiiD addressed the jury referring first to the months that the 
prisoner had lain in jail, awaiting an opportunity which he now 
enjoyed of proving his innocence. His counsel had determined to 
offer no evidence but it was the prisoner’s desire to take the witness 
stand and with the Holy Book in his hand prove that he was not 
guilty of the terrible crime with which he was charged. He had 
no money to procure witnesses; he was in a strange city; his friends 
were far away and hence their witnesses would be few. Entreating 
the jury to free their minds from the prejudice which the peculiar 
nature of the crime and its long discussion by an outraged public 
had aroused, he proceeded to offer his testimony. 


Mrs. Mary O* Leary: I lived at 
233 Monroe street, here, in July, 
1874. Know the prisoner. Saw 
him about the middle of August 
but never in July. 

Kate Morgan: In July, 1874, I 
lived with Mrs. Henderson at 
Monroe street, Mrs. O’Leary lived 
next door. Saw prisoner there 
on a Saturday moiming in Au- 
gust, never saw him there in 
July; saw Henderson and Clarke 


there in July. 

Mrs. Anniv .McElroy: In July, 
1874, I lived in the rear of No. 
235 Monroe street; saw Mrs. 
Henderson there; she was con- 
iinod there in July; saw Wester- 
v(dt there the Saturday before 
.she left in August; he was wash- 
ing liini.self at the hydrant; saw 
him before that in the winter 
time; did not see him there any 
time in July. 


Mr. Ford: I shall now call Mrs. Westervelt. 

Mr. Hagert objected. The act of Assembly pei*mitting a person 
indicted for misdemeanor to be examined upon his own request 
does not remove or affect the policy of the law disqualifying the 
wife of the defendant from testifying for or against him, and this 
has been decided in New York and Ohio. I would ask Mr. Ford 
whether he intended to examine the prisoner, for if he did, the Com- 
monwealth would not object to the examination of the wife. 

Judge Elco(!K thought Mr. Ford should first state wlielher h#^ in- 
tended to examine the defendant, because othea*wise the Court could 
not know whether even he was a competent witness, and if it should 
result that he was disqualified, certainly the wife would be in no 
better condition. 

Mr. Ford demurred to being required to state first the order of his 
testimony, for if the law removed the disability of a defendant u^n 
his simple request, it would also remove that of the wife upon his 


request, for they are both one. 

Mr. Hagert: The Commonwealth objected to the examination o 
Mary Westervelt, because she was disqualified as 
the wife of the defendant on trial, and was a co-defendant with *1 
In the Indictment; but the Commonwealth proposed to withdraw 
the objection If Westervelt was first called and examined. 
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Judge Elctock: She is not a competent witness until he makes 
his election. Indeed, she is not then, but the Commonwealth waives 
that objection. 

Mr. Ford: Mr. Westervelt, do you desire to be examined? 
Wcstervelt : I do sir. 

Mr. Ford: That removes the objection. 


Mary Westervelt: The prison- 
er is my husband. The latter part 
of January, 1874, we moved 
from New York to Philadelphia. 
Mrs. Mosher's husband was mak- 
ing a preparation to kill moths 
and as my husband could not get 
any paying employment in New 
York, I was to put it up. I went 
to her house, 235 Monroe street. 
We occupied one room in the 
second story. My husband got 
some gas burners in New York 
to sell here, then he sold stove 
blacking. I used to sew on the 
machine; make garments, that 
were sold at auction. April the 
second year we went back to 
New York as he could find noth- 
ing to do here. At Monroe street 
my husband and Mosher were 
not companions, they seldom 
went out together. He wore a 
heavy black moustache while we 
were here; at one time he wore 
side whiskers, a long time ago. 
In New York we went to live in 
a tenement house on the top 
floor, back. My husband was not 
successful in getting anything to 
do; did all my cooking and other 
work. My husband came back 
to Philadelphia some time in 
June. He had two hundred pack- 
ages of this “mothine”; he 
thought he might be able to dis- 
pose of it here. He sold some In 
New York, some in New Jersey, 
Williamsburg and Brooklyn. 
Some days he would do very 
well; made as high as six dol- 
lars. The first July, 1874, my 
husband was home in New York. 
The 2nd July he was in and out 


of the house as usual; the third 
lie was at home; he was suing 
the Commissioners for discharg- 
ing him; Col. Fellows was his 
counsel; he was in and out of 
the house as usual, at breakfast, 
dinner and supper. In the eve- 
ning he was home. On 4th July 
he M»'as tending bar at a picnic — 
he returned between ten and 
eleven o'clock. On the fifth July 
he attended another picnic; 
brought five dollars back that 
day. The sixth July was my 
birthday; he was in the house 
nearly the whole day. He was 
very tired after attending the 
two picnics, one after another. 
Don't know of him going out that 
morning at all; after breakfast 
he took a pillow and an ironing 
blanket and laid down and slept 
most of all day. Seventh July he 
was in and out of the house; was 
not away from home any night 
in July. I saw Mrs. Spears some 
time in June or July this year; 
she asked me did he look pale 
and have a full beard when he 
went away. I told her he had a 
moustache and side whiskers; 
she said she would like to help 
me. 

Septemlfer 11. 

After his return from Phila- 
delphia he was in the habit of 
being about the house, or in and 
out, except when he was selling 
the moth powder, and when If 
he went out of the city he would 
be gone all day; he was away 
all night, only when he came to 
Philadelphia in June. On June 
29 he asked me what 1 was go- 
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ing to do for the rent on July 
1st; I said I didn’t know 
unless I took his breastpin and 
pawned it; I took the pin and a 
little watch and raised $7. The 
ticket was on the 29th June; he 
may have it. Couldn’t say where 
he was on the day before the 
29th June. The day after he 
was home part of the day. He 
had had no regular employment 
since he left the police force. Re- 
member he was at home on the 
30th. from what happened on 
the 29th. We had a conversation 
that day about an occurrence on 
the 29th. Remember that day 
because it was rent day and he 
told me to give the landlord only 
$4 that day, that he was going 
on a picnic on Saturday and I 
could give him the rest when he 
came back. Can’t remember the 
8th, 9th or 10th; remember the 
11th because I had to pawn some 
things that day; know he was at 
home all day. 

Saw Mosher and Douglass the 
night before they were killed at 
184 Houston street. My husband 
was there but did not come home 
with me, he put me and the chil- 
dren on a street car and did not 
come home till morning, but he 
brought home a fish. Didn’t ask 
him why he hadn’t come home 
all night; it was unusual for him 
to stay out all night. Was mad 


because I had to bring the chil- 
dren back, that was the reason 
1 didn’t ask him. On the Sun- 
day |?efore the shooting my hus- 
band was home all day until aft- 
ernoon, and then he and I and 
the children went to my moth- 
er's and stayed until 9; never 
heard until he came here that 
my husband was suspected by 
the police with this transaction; 
I didn't know then until Super- 
intendent Walling told me; 
didn’t know he was assisting 
Walling at all until Walling 
told me. 

Mr. Hagert: Did you say to 
Mrs. Manning that Mosher had 
stolen the child to get money to 
build a hoatliig palace, and if 
Mosher had lived until Wednes- 
day after 14th of December, 1874, 
Charley Ross would have been 
given up; that a paper had been 
drav/n up for his delivery In a 
hotel in New York? No, sir; I 
never said anything of the kind; 
I never heard it to say it. Did 
you tell lier that Mosher break- 
fasted with you and your hus- 
band the first Sunday morning 
after you moved into Henry 
street house? I told her some- 
thing about that. Do you say 
that nothing was said In that 
conversation about the stealing 
of the child? No. 


THE PRISONER'S STORY. 

William Westei^elt: Was thirty-three last October; was bom 
at Paterson, N. J.; lived there until about eight years of age, then 
moved to New York with my parents. Have had twelve brothers 
and sisters. One sister’s name is Martha; she married William 
Mosher. Was a boiler maker; had been in San Francisco, also in 
New Orleans. Was in the army in the 15th New Jersey Volunteer 
regiment. Came back to New Jersey in 1866 and have always 
counted that my home since. Prior to January, 1874, was a member 
of the New York police force. In January, 1874, I was dismissed. 
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they said because I did not report a lottery office, but the real rea- 
son was that I would not subscribe $10 to a political club. We then 
removed to Philadelphia and lived with my sister, Mrs. Mosher, at 
253 Monroe street. Tried everywhere for work; sold gas burners, 
answered advertisements, but got nothing, so went back to New 
York in April. Came back here in June to sell moth powder; 
stayed with my sister. I didn't like peddling in New York and 
thought by coming on here where no one knew me I would do 
better. Had told Douglass and Mosher that I was going back to 
New York. The day I had done poor and got discouraged Mosher 
said to me, “Come and take a walk." He showed me that horse 
and wagon; remained there long enough for him to feed and water 
the horses. The last night before I went back, I spent the evening 
at Gilbert's on Girard avenue. 

I was not in Brooklyn on July 6, 1874; did not take a horse car 
that day or any other day at the City Hall there. First saw Mrs. 
Spear this June; she came to my cell door. Said she was visiting 
different institutions and would call and see my wife when she 
went to New York. I learn she did; she gave me three tracts. I 
was not in Germantown at any time nor in Philadelphia in July, 
1874. The testimony of Mr. McDowell is as false as false can be. 
I never saw the man until he came on the witness stand. I wore 
nothing but a moustache in 1874; in 1870 I wore side whiskers. 
After my return to Philadelphia in June, 1874, the first time I saw 
Mosher and Douglass was on August 14; saw him afterwards sev- 
eral times. I took a letter from him, Mosher, to mail in New York. 
After that I saw Gil again; he gave me a letter to send to Bill, 
stating that he would like to see him at the request of an old 
friend; there was something else in it that I don’t remember; it 
was open when handed to me; I read it and directed it; think it was 
signed Gil; I mailed it to No. 235 Monroe street. When Mosher 
came to my house, August 14, Douglass was with him; left them 
there and went down town to see my counsel. Colonel Fellows. Had 
told them about his brother Gil coming to my house several times 
inquiring for them, and think he said there had been more men at 
his house several times inquiring for him. Bill asked what could 
Gil want of him and asked me if I knew where he worked. Bill 
said something about his having him arrested on the Red Bank 
affair, that he done it once and was trying to do it again. We went 
into a saloon and Douglass went over into Madame Morrow's and 
came back and told Bill that Gil had been there looking for him and 
inquired if she knew where he lived. Then Bill went over himself; 
when he came back the tears were running down his face and he 
was making threats of what he would do to Gil. Bill got spme 
paper to write the letter but said he was so nervous he could not 
write and asked me to write. I wrote it, he dictated it. It was 
wrote as if to me; it said: “Tell Gil that I can’t see what he wants 
with me; that I have no money or time to spare to come there; 
for him (Gil) to explain more fully”. Went down to Gil's house; 
Gil was not there; saw his wife, Liz; she told me she was greatly 
worried about Gil's being away; that Bill and Gil had been getting 
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away with some silks and she was afraid they were arrested and 
asked me to make some inquiries to see if I could hear anything 
about them. I told her they were not together, that Gil had been 
to my house and had written a letter t 9 Bill and I had an answer 
to it, which I read to her. Then she called me into the back room 
and asked me if she could trust me, and if I wanted to make a 
stake. Told me Bill was suspected of taking the child. She said 
she had seen the parents of the child and Walling. Went to Strom* 
berg's, there I found them. Mosher asked me to come on here to 
Philadelphia and help my sister to move on to New York. 1 came 
on the latter part of the week. He told me to ask my sister if 
there had been any one there looking for them, or may be he said 
Gil or Doyle; he knew that Gil was looking for him and was in 
Doyle's company and that Doyle had arrested him once before for 
this Red Bank robbery. He told me that if they had been here 
to put a personal in the Herald when I came back: "Napoleon — 
I have seen them and they are well"; if any one had been looking 
for them it was to be: "Napoleon — I have seen them and they are 
not well". I inserted neither advertisement in any newspaper. Left 
Philadelphia that next afternoon. My sister told me she couldn’t 
get ready to move until the following week and that was the reason 
I went back right away. Two or three days after returning 1 met 
an officer and in consequence of what he said he and 1 went to the 
station house. Saw Captain Hedding there; he asked me if 1 had 
any pawn tickets about me, that there had been some silks lost and 
he didn’t know but what I might know something about them. I 
asked him whether he took me for a thief or what would lead him 
to think I would know anything about them. He searched me and 
took what things I had in my pocket; they were a knife, pocket- 
book, key, two pawn tickets, one for a ring and one for a pistol. 
Prom there I went with Captain Hedding and Moran to Superin- 
tendent Walling’s house. Couldn’t state one-tenth of the conversa- 
tion between me and Walling. He asked me when I had seen Bill; 
said he was suspected of stealing this child, Charley Ross. I don't 
know what I replied; told him I didn't believe it, that it was a job 
of Gill and Liz to have them arrested again on the Red Bank affair. 
Told him Bill was bad enough but I did not think he would do any- 
thing like that. He told me that Gil and Bill had been talking 
of the same kind of a job some time before and he thought that 
if 1 would assist him he might be able to restoi'e the child. Told 
him that if I thought he was the one I would not hesitate a moment 
to assist him, but I didn’t want to be the means of having Bill 
arrested and taken to Red Bank to satisfy Gil. After a long con- 
versation about the suffering of the parents of the child and what 
I would do if I lost one of mine, he worked on my mind that way, 
and I told him about Bill and Douglass coming to my house, going 
to Gil’s shop and to Madame Morrow’s. Told him I wouldn’t want 
to give him any information that they would And out came from 
me. He handed me $5. 

My sister came to my house from Philadelphia on the 20th ^th 
her children. The day she came I attended a picnic; I tended bar. 
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Next saw Mosher and Douglass about four days after at my house; 
did not know they were coming. After the second interview with 
Walling, the day after my sister arrived, I saw Walling and told 
him she and her children were stopping at my house. Know I told 
him my sister was stopping at my house; when Mosher and Doug- 
lass came to my house after this interview they stopped upwards 
of an hour or two hours, maybe; had no conversation then with 
them on the subject of the abduction; did not tell them I had been 
to see Walling; made no appointment with them to meet them-. I 
went over to Stromberg's saloon; I promised Stromberg the night 
before that I would come over and help him to raise a counter; 
saw Mosher and Douglass again before I next saw Walling. They 
came to Stromberg's saloon, not by appointment. The next time I met 
them there was the time I went to Rondout; about the 20th Sep- 
tember; next time was some time in the fore part of October; I 
called Walling's attention to the Astoria ferry because they spoke 
of going to Astoria, and asked me how late the boat run. Told 
Walling that if he would send there most likely he would get them 
in the neighborhood; then described them to him, how they were 
dressed and that they had a fishing pole and slate-colored bag; Wall- 
ing was always talking about having me appointed on the police 
force. The time we went to Rondout I met them at Stromberg’s 
saloon. I had no signal with them to go there, had no chalk marks 
on the cellar door. The first I heard of that I heard here. Mosher 
asked me to take a trip or a sail up the river with them and Doug- 
lass said it would be a good picnic; finally agreed to go; did not 
know before that day that they had a boat. We crossed over to 
Rondout in a ferry-boat; we then walked up the creek. Mosher 
proposed to me to commit a burglary; it was not done; had no 
knowledge that that was their Intention when I left New York 
with them. Never went to Rondout with Mosher and Douglass 
before or since; never went there alone; saw no letter in the pos- 
session of Mosher or Douglass on the trip to Rondout; saw Walling 
that day; T told him that they were up the river in a boat, that I 
had seen them; described the boat to him; also told him that when 
they were in the city they ate at Smith & McNeill’s. 1 never saw 
Charley Ross or have I any knowledge of his whereabouts; I wish 
to God I had. 

September 14. 

PlTst told Walling early in September where the two men lived, 
also of the horse and wagon I had seen and of the parties I knew 
them to be acquainted with here. Told him Gilbert had a nice 
saloon here but had sold out, my sister told me. Up to the killing 
I should judge I had as many as fifty interviews with the Superin- 
tendent. Was working on the Eighth avenue cars in November 
when I picked up the Herald and read the personal ’’Saul of Tar- 
sus: You have broken faith; we will have no more trifling; action 
must be simultaneous;” this was after Walling had told me anony- 
mous letters were being sent and answered in the ’’personals;*’ had 
never seen that ’’personal” before nor had I any knowledge whom 
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it was intended for; I thought at the time It had something to do 
with this case; on my way down town with my car, for fear I 
should forget the words, I marked them down in my 
book; saw Walling that afternoon; he asked me if I had seen them 
or had any news of them; that he believed they were in the city; 
he then took the file of papers and showed me this same personal 
“Saul of Tarsus;" I took my book and saw “Saul of Tarsus," and 
said I thought so, and told him I had seen it. He took my book 
and looked it over. Believe I saw Mosher and Douglass in Strom* 
berg’s saloon five times. Never wrote a letter in Stroniberg's saloon 
requesting him to give it to them or either of them if they came; 
no such letter was at any time returned to me. Had no conversa- 
tion with Stromberg in which I said I could make $10,000 or $15,000, 
but by so doing would have to give away a party and send him to 
the penitentiary; the only conversation I ever had with him in 
relation to Mosher and Douglass was, I told him they were two 
hard cases and had both been up the river, meaning prison. Hart- 
man was there at the time. Stromberg had a difficulty with his 
step-brother; I had been a witness against him. In the second week 
in October, coming out of the Court-room in New York, he said he 
would be even with me and remember it all the days of his life. 
About that time I told Walling I didn’t think I was doing right 
towards my sister and her children in being the means of Mosher's 
arrest, not through sympathy for him, but my sister and her chil- 
dren would throw it up to me as long as I lived; he said, “I don't 
know but what you are right; in fact, Bill, I think more of you for 
it;" 1 told him as for Douglass, I would use my utmost endeavors 
to have him taken, and that it might lead to the recovery of the 
child; he appeared satisfied, and told me to do what I could; noth- 
ing was then said about arresting Douglass. Once he said to me 
"well. Bill, I don't know as I want Douglass just now, I might some 
other time”. Met the two at Madame Morrow’s where my sister was 
stopping early in November; did not see them again until the Sat- 
urday night before the killing. That afternoon I was in Madame 
Morrow’s again. My sister, who was living with her, asked me 
to tell my wife to bring up her children who were at our house that 
night. We brought them, Madame Morrow is called that; her real 
name is Mrs. Morris, because she is in the fortune telling business. 
After we had been there awhile Mosher and Douglass came in. 1 
did not expect them. My wife went home with the children and I 
went to meet Douglass at a saloon, and stopped at Vandyke's with 
him; he registered his name as Day; I registered some other name; 
think it was Wright; occupied the same room, but different beds; 
when we got to bed he was talking about Gil having Bill arrested 
on the Red Bank affair; I said, “Yes. and he'll have you taken on 
the Ross affair;" in a laughing way he said, “What could they do 
with us if they did get us? They would have to prove it on us; 
they would have to get some one that seen us take It; or some- 
body that seen them with it, or it with them;" he said. You 
needn't say anything to Bill that I spoke to you about it;" assured 
him that I wouldn't; he said, “There was a terrible letter sent 
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on there; it would make your hair stand to read it. I asked him* 
“Provided the parties were willing, how would he get the money?” 
He said that was easy enough; they could take a train from one 
certain place to another and when they would see a signal to throw 
the money off. They would not get the child until some time after- 
wards. 1 asked him who he thought would be foolish enough to do 
anything like that. He then told me he thought of going to London 
or Liverpool soon; I asked him- what for; he said, “oh, a change of 
plan.” He said he was going to write from there as if he split off. 
He made arrangements to meet me at Gleason's billiard saloon in 
the Bowery on Monday, Wednesday or Thursday night of the fol- 
lowing week, between eight and nine. 

While I was at Hondout, Mosher and Douglass were talking about 
Liz putting up this job on them about Red Bank, and her saying 
they were the ones that stole the Ross child; I told them I thought 
they were the ones that had the child; Mosher said, “You ought to 
know better; your own common sense ought to tell you it was a 
job of Liz and Gil.” At either of these conversations they did not 
inform me where the child was; I wish to God they had. On the 
day of the shooting I left my house in the morning to go to Walling. 
Met Detective McLauglin just before 1 got to the Police station; he 
told me he was going for me but I had saved him the trouble. The 
Superintendent put his hand on my back and said: “It's all up, 
Bill;” that Bill and Douglass were both dead; I said, “No; it's not 
so; I seen the two of them on Saturday night, and I am to meet 
Douglass Tuesday, Wednesday, or Thursday. He showed me the 
dispatch he had just received. I went and saw the bodies and came 
back and said it was them. I did not tell Hartman that if these 
two men were arrested the child would not live three days. I did 
not, on the trip to Rondout, tell Detective Titus that if I had been 
put back on the force I would have got the kidnapers. I had two 
interviews with Mr. McKean at Walling's office. I was called all 
sorts of names by Mr. McKean and Superintendent Walling; Mr. 
McKean said I was no better than a thief, and no better than Mosher 
and Douglass; that I wore stolen goods; told them I never wore 
anything belonging to them, except a pair of studs, which I had 
on then, worth about twenty-five cents. I deny what he says I 
told him. 

September 15. 

I had several talks with Officer King. At the first he asked me 
why I never spoke to him about the case before; told him that I 
never spoke to any officers about the matter except Superintendent 
Walling; he said if he had had the case he would have got the men. 
He said, “Do you know what I'd done? I would have hired a room 
opposite your house and I'd a took my mate with me and wait for 
them;” I told him if that had been done in the first place they 
would have got them; he didn't say that he would have watched me 
to get them. 

After 26th June saw Mosher and Douglass in New York nine 
times; can't mention them in their order; saw them twice in my 
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house, five times in Stromberg*s saloon, and twice at Mrs. Morris’s; 
at the latter place the Saturday preceding their death. 

Between January 1, 1874, and my removal back in April I was 
in New York twice; the first visit was about first February; went 
there to get money that was due me by the police department for 
services. My second visit was to see if I could get anything to do 
there. Think it was in the latter part of March. Went to the 
stable with Mosher to look at the horse and wagon before supper, 
between five and six; returned to the house in less than an hour. 
I went to Gilbert’s that night because I didn’t want to stop at my 
Bister’s when they were all gone. I told Superintendent Walling on 
August 18 that Bill was suspected of stealing Charley Ross; told 
him several times that I didn’t believe it; can’t say when I first 
believed it; had my doubts and my suspicions; my suspicions were, 
knowing him to be a man of very bad character. Am not in the cus- 
tom of examining personals in the New York IIcraUL Never saw 
any other personals that I thought referred to the Ross case. Previ- 
ous to that I know nothing about any negotiations going on only 
what Walling told me; that they wei*e receiving letters here con- 
stantly, and that they were answered through the personals. 

September 16. 

JuDGK Bloock. One of the juroros has asked that I put the fol- 
lowing question to accused: Did you, aftei* you had been to Rond- 
out with Mosher and Douglass, inform Captain Walling that you 
had been there with them? 

Westervclt: 1 told him that we had been up the river and de- 
scribed the boat. I did not say we had bc^en at Rondout for he did 
not ask me where I had seen the boat. 

IN REBUTTAL. 

William TF. McLaughlin: I was an officer of the New York Police 
force last December when Captain Walling told me to go after 
Westervelt and tell him he wanted to see him at once. Found him 
at home; he did not tell me that he was just going up to see the 
Captain; it Is not true that I met him within two blocks of Police 
head-quarters; nor is it true that I told him he had saved me the 
trouble of going to his house. 

David Pooley: I live in Germantown. Have seen the prisoner 
there; it was the latter part of July or the beginning of August. 
1874; was working for John Haines, repairing his dam; am a land- 
scape gardener. 

Cross-examined: I was on Haines street when I saw him, did 
not speak to him; saw him for about five minutes; noticed him be- 
cause I thought he had a particularly heavy countenance; was rid- 
ing. walking my team north-east; he was going the same way; he 
knocked at the door of a house; somebody came out and 
he went to another. Mr. Ross lives about a mile from me; 
knew that the child had been stolen, that rewards were of- 
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fered, and that inquiries were being made about strange men being 
in Germantown, but never suspected he was the man; notice all 
strangers in Germantown with bad faces; the man had on a coat 
similar to prilioner; can’t say about the hat or the pantaloons; he 
had a moustache, was sunburned; had whiskers, but none about 
his chin; his whiskers were dark brown, and about as long as they 
are now; didn’t see him again until I saw him in the Court-room. 
The only opportunity I had of seeing him’ was the two or three 
minutes in Haines street, while passing along. 

THE SPEECHES TO THE JURY. 

September 18 . 

Mr, Brown inquired whether Mr. Hagert and Mr. Shep- 
pard were going to address the Court for the prosecution or 
whether, in accordance with the rule of the Court, only one 
counsel on either side should speak. Mr, Hagert said that 
he saw no reason for a departure from the rule of the Court. 

Mr. Broivn said that it was his desire to address the Jury 
to vindicate his client and asked of the Judge if it was in the 
power of the Court to suspend the rule. 

Judge Elcock said that it would aiford him pleasure to 
grant the request but it was not within his power to do so 
unless the counsel on both sides agreed to it. 

Mr, Sheppard and Mr. Hagert declined to accede to Mr. 
Brown's request. 

Mr, Ford said that he as well as the prisoner in the dock 
sympathized deeply with the heart-stricken father. If dur- 
ing the course of his remarks he said anything that drove 
the arrow deeper in the heart of this bereaved man he 
would ask God to forgive him for the error, if such it was, 
proceeded from the lips alone and not from the heart. 

In order to find him guilty he must have either actually 
abducted the child or assisted in its abduction within the 
jurisdiction of this Court. This also applied to the har- 
boring and concealment of the child. It must be found, to 
convict on those two counts, that the offence was committed 
within the jurisdiction of this Court. The other three 
counts are conspiracy counts, but they all relate to this same 
matter of abduction and concealment and extortion; they 



WILLIAM H. WESTEItVELT. 


217 


all relate to a conspiracy between Mosher, Douglass and 
Westervelt to commit this offence. I hold that a conspiracy 
is an agreement to do something in the future, not that it 
is a continuing offence, not that a man coming into it at a 
late hour can be held liable for all the acts of his co-con- 
spirators, prior to his entering it, but that he can only be 
held for his acts subsequent to his entering into the con- 
spiracy. We do not ask you to acquit the prisoner on any 
legal technicality, but we do ask yon, if there is a doubt, 
if the scales of Justice can stand evenly poised, to throw 
that doubt in favor of the prisoner. If you believe from 


the evidence that William H. Westervelt ever had any hand 
whatsoever in the abduction and concealment of Charles 
Brewster Ross, I say, in God’s name, convict him. He next 
referred to the evidence in the case which he said was only 
of a circumstantial character such as leads only to the in- 


ference of guilt. To convict on such evidence the con- 
sciences of the Jury must be convinced beyond the possi- 
bility of a doubt. No conjecture, no inference, would be 
sufficient ; the conviction alone that the defendant was guilty 
as proven by the evidence would be sufficient. 

He spoke of the removal of William H. Westervelt and 
his family to the city in January, 1874, aiid .sjud that whi st 
it was for the purpose of bettering the condition of the un- 
fortunate man who was then out of work, having been .lust 
discharged from the New York police force for a te^nical 
offence, it proved to be an unfortunate thing for him a 
his family as it led to his being charged 

dence, was committed not by him but by 

The defendant moved on here on January 3 ^ 

York for a short time later to collect some 
gas-burners which later he had sent on rom 
Si Philadelphia. His wife went to 

he followed her a week later. He “f" 

employment, but failed in obtaining it He^ ^ 

make a living by selling some moth New 

receipt of his brother-in-law’s. Being weU known 
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York, and too proud to go from door to door peddling he 
came to Philadelphia on June 25 to sell his powder here, 
but, finding no success he returned to New York. From 
that time up to the 7th of July you have heard of his 
whereabouts from the mouth of his good wife. She, he con- 
tended, had the dates and circumstances of those days im- 
pressed upon her mind by the pawning of articles to get 
food for their children, by the anniversary of her birth, and 
other circumstances important to her domestic circle. It was 
not to be argued until Gil Mosher asked Westervelt to send 
a letter to Bill Mosher that Westervelt suspected that the 
police wanted him, and even then thought it was for the Red 
Bank affair, and till Douglass on December 12 told him 
about the Ross abduction, continued in that belief, and that 
might account for the mystery in his actions and conversa- 
tion with Walling. Up to April 13 Westervelt was in Wall- 
ing’s confidence, and gave him all the information that he 
possessed, and at the latter date he came on to Philadelphia 
at Walling’s request, and was arrested and kept in confine- 
ment. He called attention to the fact that every witness 
called for the prosecution had contradicted some other one. 
The first time that Westervelt ’s name appears is when the 
witness Holland says he saw him on December 14 at Bay 
Ridge, at noon; and in this he is contradicted by officer 
McLaughlin, and corroborated by Hartman. He argued that 
the testimony showed that it was in June that defendant was 
in Philadelphia, and not in July. If there was a difference 
in the statements made by the witness, and on them a con- 
viction was asked, the one made upon the stand under oath 
was the statement that the jury must take, and stigmatized 
the method of obtaining the statement at the Central Sta- 
tion as in nature French, where the prisoner is always sup- 
posed to be guilty until proved to be innocent. 

The manner in which Westervelt was gotten here he 
termed kidnaping, and if Superintendent Walling and Cap- 
tain Heins were on trial therefor, the jury could not help 
but convict them. He could find but few contradictions in 
aU the statements made by the prisoner, and argued, there- 
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fore, that Westervelt, at all times, wanted to tell all he 
knew. The accounts of the interviews between Walling and 
Westervelt, as detailed by each, were compared, and he con- 
tended that all the probabilities were in favor of the cor- 
rectness of Westervelt ’s account, and that his belief that the 
men were wanted only for the Bed Bank affair accounted 
for his not telling certain things that he would have told if 
he had known that they were wanted in the Boss case. 

Walling wanted to get the $20,000, and that was the 
reason he tied Westervelt ’s hands as to the arrest of Doug- 
lass by making him agree to report, only to him, and if 
Walling did use the information given him, the prisoner was 
not to blame. The non-calling of certain witnesses was criti- 


cised, and the identification of Bill Mosher’s handwriting in 
the letters by Gil Mosher was pronounced ridiculous. He 
criticized the action of Superintendent Walling and Caiitain 
Heins in withholding from the public the 11th of September 


letter, and maintained that, from internal evidence in the 
case, and corroborating circumstances, the truth of Wester- 
velt’s statement as to the time of the Bondout trip was 
established. He had no doubt that Messrs. McDowell and 
Pooley had seen a man in Germantown such as they de- 
scribed, but they were led away by their imagination in 
identifying him with Westervelt. Pooley, e.spccially, had 
seen the man but in passing him over a year ago, and yet 
this prisoner, since his imprisonment, had so changed that 
his wife scarcely knew him when she saw him in reurt. The 
circumstances attending Mrs. Spear’s identification of the 
child and the prisoner were such, he contended, as to throw 
such a doud of suspicion upon its correctness w to relieve 
the jury of the duty of considering it. Befernng again to 
the conduct of Superintendent WalUng and Captain Heins, 
he charged that their failure to arrest Mosher and Douglass 
was not a blunder, but a crime, and was mexplireble upon 
any other ground than that they were seeing the reward. 
He epoke in the hieheet tene. of the el^ter et Mr. 
MeKeen, but »id he net WeUihle, ^ 

the law was his peer, as he was the peer of his counsel and 
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the jury, and when the latter spoke of dates he was as likely, 
if not more so, to be ri^t than Mr. McKean, who said he 
made no m^oranda, and admitted having been excited and 
charging the prisoner with having stolen goods upon his 
person. After the treatment that the prisoner had received 
at all hands it was astonishing that he should voluntarily 
come to Philadelphia, and it was a proof of his innocence. 
He referred to particulars in which the witness Hartman was 
contradicted by other witnesses, and maintained that th^ 
were of such a character as to discredit his entire testimony. 
For the defence the witnesses were few, the prisoner having 
neither the power nor the means to bring witnesses from 
Nw York, but his first three witnesses proved conclusively 
he was not here at the time Mrs. Lyons says he was. He 
rehearsed in detail the important points in the testimony 
of Mrs. Westervelt and the prisoner, and reiterated and 
elaborated his reasons and conclusions why they were to be 
taken as correct. The treatment of the prisoner, in being 
kept in one station-house after another, without the ordinary 
aceommodations of such places, and all to avoid the service 
of a writ of habeas corpus, and his commitment to prison 
and close confinement without the privilege of seeing any 
one but his counsel for five months, he denounced as un- 
lawful and brutal, and charged that at the Central Station 
no effort was made to get a truthful statement from him, the 
desire being only to trip him up. If the event of his con- 
viction was to be a revelation of the place of concealment of 
the child, would he in all these long five months have kept 
the secret locked in his breast? Douglass, the daily com- 
panion of Mosher, in his dying moments said that he did 
not know, and never did, the whereabouts of the child, and 
could the jury believe that if the prisoner had been a party 
to this abduction, he would have been intrusted with the 
knowledge that was •withheld from Douglass, or that Doug- 
lass would not have said he was a party to it, or that he 
could have been a party to it -without Douglass' knowledge? 

If he had not been convinced that the prisoner was an 
innocent and a persecuted man, before he would have raised 
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his voice in his behalf he would have prayed Gk)d that his 
tongue mi^t cleave to the roof of his mouth and that his 
right arm might wither. No one commiserated more the 
heart-broken parents of the child than the prisoner and his 
wife, and when the parents’ prayers upborne on angels’ 
wings ascended to the throne of the Highest they were ac- 
companied by the orisons of Westcrvelt and his wife for 
the child’s recovery. 

Mr. Sheppard said that he hoped the counsel for the de- 
fendant would have explained the defendant’s connection 
with Mosher and Douglass, but he had utterly failed to do 


it, and had not even attempted it. He had expended all his 
efforts on side issues, of wliich the jury must disabuse their 
minrlM, and had left tlie great mass of the testimony untouched. 
He had said that this was a case of circumstantial evidence, 
but it was not so. The words, the acts of this man, detailed 
by himself and others, brought the living man before tlie 
jury. The evidence is clear, positive and direct, but even if 
it were circumstantial evidence, agreeing as all the circum- 


stances and details do, it would be irrefragable. Circum- 
stantial evidence is tbe strongest that can be procured, and 
even the existence of a Supreme Being we only know from 
circumstantial evidence. In the Scriptures it is asramed, 
for “In the beginning God made heaven and earth.’’ As 
to Westervelt’s knowledge of these men, he said he knew it 
was not for the Red Bank affair that they were being rought 
for, and when he stood between them and the police he 
knew that he stood between them and Charley Ross. The 
point of time at which McLaughlin saw Westervelt when 
sent for him was not important; but the place wm, and Mc- 
Lau^lin says that when he saw Westervelt at his house on 
the 14th of December, Mrs. Westervelt was sitting at a table, 
and they did not dare to call her to prove that it was not 
so. The statement made by the prisoner when under arrest 
at the Central Station, was made voluntarily after he h^ 
been told that he might or might not make it, and m his 
mind he was taking his chances when he made It ww 
taken down phonographically as it feU from his lips, was 
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reported correctly, and the prisoner had not denied the 
correctness of a single word in that report. He denied that 
the prisoner had been treated ontrageonsly, and said that the 
defence had not dared to bring experts to identify the hand- 
writing of the letters to which they had argumentatively 
only taken exception. The witnesses Pooley and McDowell 
he knew to be respectable and honorable men, who would 
rather sever their right arms from their body than take the 
stand and say what was untrue. All the witnesses who had 
identified Westervelt had had an opportxmity, day after day, 
while in court, to scan his features, and that was a very 
different thing from a first impression. In defence of Cap- 
tain Heins and the police, he said that, since his official 
connection with the case, he knew that the Mayor, Captain 
Heins and the police had done all that could be done, and 
not a dollar was received by them therefor. He respected 
Captain Heins for his private character, and believed him 
to be as honest, able and faithful an officer as there was on 
the police force of Philadelphia or New York. He desired to 
publicly express his high appreciation of the efforts in this 
case of the Mayor, Captain Heins and the police, and he 
would not remain silent when they were assailed. Under 
the guise of a compliment, it had been endeavored to estab- 
lish that Mr. McKean was unreliable and not to be believed, 
when Westervelt chose to attack him. If he took no memor- 
anda, as it had been asserted, he was greatly surprised, for 
it was foreign to his habits. It was only when Mr. McKean 
remarked, “I said to a member of my family, some dates 
here are important,” that the prisoner became alarmed, and 
then changed the date of the trip to Rondout. Westervelt 
coming here was an act of bluff, as he was merely antici- 
pating a requisition. He disclaimed having or th^ he would 
ever have any secrets except such as official duty imposed, 
and none that he would be ashamed to disclose, and denied 
that the trial could have been sooner held. 

Mr. Sheppard alluded to the testimony of Hartman, who 
saw the prisoner with Mosher and Douglass so often at 
Stromberg’s saloon in the summer and fall of 1874, and to 
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whom the prisoner introduced these two men as Anderson 
and Smith; to whom he said, in reference to this crime, that 
he would “bet two shillings he could tell some of the parties 
that were into it;” whom he asked to tell him when he saw 
a chalk mark on the cellar door, so that he would know the 
parties were in town, and know where to find them. Just at 
this time one letter was received by Mr. Ross, purporting to 
come from New Haven, riiowing conclusively that they were 
not in New York, and that Westervelt knew. To Hartman 
he also sqid that if either of those parties should be arrested, 
the child would not live three days, and that Mosher had 
the chidl somewhere up the river. The letter of the ab- 


ductor hereby threatened that the approach of a detective 
to place of concealment would be the signal for the child’s 
instant destruction, and this threat ran all through the 
letters. How, then, did the prisoner get this thought, except 
from Mosher and Douglass? Mrs. Spear’s testimony was of 
great significance. She got into the passenger car at Brook- 
lyn on the fifth day after the abduction, and rode a di^ 
tance of about four miles opposite this man, who had in his 
eharge a child dressed in a linen suit and having no hat; 
and the demeanor of the two quickly told that mother that 
they were not father and child. The letters of the abductors 
showed that on the night of July 7, while passing through 
Trenton, Charley’s hat fell off, and that he was dressed in 
a linen suit; and the nurse who dressed the child on the 
day of his disappearance told of his linen suit. Tins lady 
was thus corroborated by the nurse, and by the abductors, 
and the only attempt to shake her testimony was an effort 
by the prisoner and his wife to establish an ahbi on that day 
by statements so contradictory to each other that neither 

could stand against the other. 

He did not desire to speak unkindly of Mrs. Westervelt, 
but there were features in her testimony which must be 
noticed. The object for which she was called to the st^d 
evidently was to keep her husband at home durmg the fi^ 
week in July, and to do this she undertook to locate him 
every day and night during the week, but for the week pre- 
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vious to the First of July, and the week subsequent to the 
6th die fails entirely, because during that week was the 
vital 6th oh which her husband was seen with a strange 
child in a Brooklyn car. But there were marked differences 
between her account and his of the occurrences of that week. 
Her statement of particular dates all through her exam- 
ination was in conflict, not only with her husband’s, but 
with post-marks and other well-established facts in the cause. 
But, if die spoke honestly, she was grossly deceived by her 
husband, for she professed not to know that he was con- 
stantly seeing Mosher and Douglass, that he was acting with 
the police force, or, until she came to this city, that he had 
spent that memorable night of the 12th of September with 
Douglass. Was Westervelt doing an honest thing, and doing 
it in good faith? Then, if so, why deceive his wife? If he 
was doing a dishonest thing, and covering up a foul crime, 
then it was easily understood that he would keep her in 
perfect ignorance of his transactions. 

The prisoner’s own statement must be received with the 
closest scrutiny. He was the defendant; his trial was his 
strength with the Commonwealth and the law for his liberty, 
and what would not a man give and do for his liberty ? And, 
hence, the probability was that, perhaps unconsciously, he 
was controlled by the great personal interest he had at stake. 
He had been well prepared; he had heard the entire case, 
felt more keenly an ugly fact than any other person possibly 
could have felt it, and he was an intelligent, cool, deliberate 
witness. But his statement at the Central Station, the accur- 
acy of which had not been denied, and his testimony in court 
clashed all through. Yet even in his testimony here there 
were admismons that showed that he was lending himself to 
deception and fraud. There was the fraudulent letter con- 
cocted between him and Bill Mosher to Gil Mosher. 

He wrote it. at the dictation of Bill Mosher as if it were 
written in Philadelphia, and stating to Gil that he had 
neither money nor time to spare to go to the city of New 
York. He took that letter from Stromberg’s saloon to Gil 
Mosher’s wife, told her he had taken a letter from Gil to 
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Bill and had received an answer, and then handed her the 
letter. "Why did he not let Bill Moidier write that letter? 
Because, he said. Bill was too nervous. Too nervons ! What 
conld make that man nervons, who was almost kyanized in 
crime? No, there was a real reason for his becoming the 
amannensis of the abductor. 

Bill Mosher's handwriting was wanted, Walling had told 
him about it, and inquiries of it had been made of Gil’s 
wife and of Madame Morrow and, therefore, when he said 
he would write a note to Gil, Westervelt stayed his hand 
and himself wrote the note, thus attempting to keep from 
the authorities that which they seriously sought; then he 
admitted that he withheld from the authorities the fact that 
after his sister’s return to New York Mosher and Douglass 
were at his house. For weeks he failed to tell Walling where 
these men had lived in Philadelphia. 

Westervelt and Mosher were thoroughly intimate and cog- 
nizant of eadi other’s acts and that shows there existed re- 
lations between them which do not appear on the surface. 


Mosher gives him a letter to carry ; shows him the horse and 
wagon in which the child is to be carried away; Westervelt 
seeks to discover if Mosher’s house is watched ; he comes to 
Philadelphia to take care of Mosher’s family and when they 
flee to New York, Mosher places them in Westervelt ’s house, 
knowing that it is a safe place for them to go to. They re- 
side there unreported; Moser visits them there; Westervelt 
meets them by appointment; Douglas tells Westervelt their 
future plans about the child — all showing that there was a 
bond and a link between them which satisfied them Wester- 
velt would not betray them. If they had not understo^ 
each other and had confidence in each other Dou^ would 
not have unbosomed himself and told him what Westervelt 
savs he told him. All these facts are inexplicable u^n any 
other theory than that of a relation between them which sat- 
isfied them that this man would not “pve 
There were two agencies at work in this case: The^ 
family working through the police and the abductors tl^rou^ 
the letters. Westervelt comes in just where he is wanted. 
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He gives Mr. Walling sufficient information to keep the 
police employed, while in the meantime the letters keep 
flowing in. Having referred to the facts of the case I have 
not endeavored to allude to any matters which would in- 
fluence your passions: God knows there is enou^ inflam- 
mable matter in the case. I ask your attention to the evidence 
itself and to the law bearing upon it. I ask you to consider 
that evidence and to determine from it this transaction and 
not to be mislead by any false colors thrown over it ; and in 
the name of Providence I trust that your deliberations may 
have a power over future transactions that may be a source of 
congratulation to you on future occasions. 

THE JUDGE’S CHARGE. 

Judge Elcock : Gentlemen of the jury — you are to be con- 
gratxilated upon the near termination of your public duty, 
and I thank you for the patience and marked attention 
which you have, through this long trial, given to the evi- 
dence and arguments. I am sure that patience and atten- 
tion will be continued until you reach that conscientious 
conclusion which shall satisfy truth and justice in this im- 
portant case. 

Upon the first day of July, 1874, Charles Brewster Ross, 
a child of about four years of age, the son of Christian K. 
and Sarah Ann Ross, was kidnaped from his home, in Wash- 
ington lane, Germantown, in this city. That kidnaping, or 
taking and carrying away of the child, and his subsequent 
concealment and detention, has been regarded as the worst 
crime of the century. The assassin’s knife has created no 
such wide-spread terror. It has made every father and 
mother in the land tremble lest the grasp of some fiend in 
human shape, following this successful example (for success- 
ful crimes are oft repeated), should carry away to a fate 
worse than death, one of the children of their hearts. A 
father’s broken spirit, a mother, true to a mother’s love, 
looking with hope into the darkness of the future, yet doubt- 
ing hope, still crying for the return of her son, the whole 
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people indignant at the weakness of police authority, a diild 
of freedom restrained of his liberty, perhaps deprived of his 
life, are some of the results of this abduction. This conti- 
nent confines not the anxious hearts looking for the return 
of Charley Boss, for his wrongs have travelled the seas to 
foreign lands, and yet the mystery of his whereabouts is, to 
this hour, with shame be it said, unsolved. 

The Commonwealth asks you to infer from the evidence 


presented to you that the prisoner was a conspirator, acting 
the part of harboring, concealing and detaining the child, 
knowing it to have been kidnaped. Of protecting and con- 
cealing the kidnapers by giving them information of the 
search for them, and for the child. Of misleading the police 
authorities of New York, by false information, and conceal- 


ing information which he had agreed to furnish and upon 
which he knew they relied. Of preventing search for those 
having the custody of the child by artful concealment and 
deceptive information. Of false information to those inter- 
ested here in the recovery of the child for the purpose of 
concealing it and those having it in charge, and that, knowing 
of the whereabouts of the child and in whose custody it was, 
he concealed, and harbored the child and protected those 
having him in their custody from detection and arrest. 

The testimony going to show these facts is in the main 
circumstantial or inferential; and you are asked to infer it 
from evidence directed to show the prisoner s relationship 
and associations with the abductors. His asrociation ^ 
them knowing them to be thieves. His associatira with them 
after he knew of their being the abductors. His being in 
Philadelphia with them, residing in the same h^ wiA 
them. His being in the same business (sale of ™ 

them. His knowledge of the horse and 
child was carried away and his concealment 
edee His being in Philadelphia, associating wiA Moshw 
a short time before the abduction. H^^^d- 

ing the evening with Mosher and false 

Eighth and Girard avenue, about which he has 
statement His numerous meetings at Stromberg s sal 
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New York with Mosher and Douglass. His visits to Bondout 
with Mo^er and Douglass. His carrying a letter from here 
to New York to mail to Rondont. His agreement with Wall- 
ing to furnish information as to the whereabouts of Mo^er 
and Douglass. His hesitation about making such an agree- 
ment. His failure to furnish information when he was 
possessed fully of their whereabouts. His objection to 
having his house watched and threatening to conceal in- 
formation. His reporting falsely to Walling about the boat. 
His informing Mosher and Douglass of their being suspected. 
His visit to Philadelphia at the expense of Mosher, to bring 
on his family and publish the personal, "Napoleon, I have 
seen them! All is well.” 

These are some of the facts which, when linked together 
in their regular order, as has been shown to you, you are 
asked to infer that a conspiracy existed between Mosher, 
Douglass and the prisoner. You have heard the arguments 
in favor of the theory on these facts; is it consistent, true 
and natural? Does it expel every other theory to be drawn 
from these facts? They are all circumstances which require 
to be well considered. Their weight, importance, unity, and 
truth are for you. Truth and justice may be reached by 
circumstantial evidence as well as by direct; indeed, a chain 
of circumstances, each link founded in truth and tested by 
the rules of law, has ever been regarded as the strongest 
kind of proof. 

The evidence of the prisoner consists of his own testimony, 
corroborated by his wife on one important point, I think, 
but that is for you, and by Mrs. O’Leary and Kate Morgan 
as to not seeing him here on the middle of July, 1874. The 
prisoner having decided to become a witness, subjects him- 
self to the strictest rules of evidence; having ventured to 
answer, he must answer and explain fully his case. His de- 
fence consists of asserting the entire fallacy of the state- 
ments of the witnesses for the Commonwealth as applied to 
him, and consequently the wrong theory sought to be estab- 
lished against him. He denies his intimacy and friendship 
with Mosher and Douglass. He denies associating with them. 
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He denies being in Philadelphia in the middle of July or 
latter part of July or fore-part of August. He admits that 
he did not report to Walling his meetings with Douglass 
Mosher. He denies being in a Brooklyn street car on July 
6, 1874, with a child. He denies the statement made by 
Officer King. He denies the statement made by Officer 
Titus. He denies seeing Mr. McDowell in Germantown or 
ever being there. He denies the statements made by Hart- 
man, as to the signal-marks on the cellar door. He denies 
that he ever used the expression to Hartman about the 
whereabouts of the child, “I will never tell.” He denies 
that he made the statements testified to by Mr. McKean. 
And other facts which you can doubtless recall. I do not 
profess to be accurate in these recitals of facts. In a word, 
if you believe the testimony of the prisoner the case of the 
Commonwealth is annihilated. The links are broken and its 
theory destroyed. But you must review this testimony with 
great care. The prisoner’s interest is great, but if truthful, 
it should only weigh against him as a question of interest. 

But if, in the investigation of all the facts, you find a 
witness who has stated some material facts which are not 
truthful, then his whole testimony must be cast out, no 
matter on which side his evidence rests, for the maxim of 
the law is, false in one particular, false in all. You cannot 
reconcile truth and falsehood in one witness; but be certain 
of the falsehood, for an inaccurate statement, not to the 
essence of the offence or mistaken data in many other ques- 
tions, may be only errors of memory, which are not false- 
hoods. And a witness’ character cannot be assailed or his 
testimony questioned except by evidence in the cause. 

I do not propose to review this testimony ; that has been 
done with great ability by the able counsel both for the 
Commonwealth and the defendant; and if I attempted it, it 
might be only to create in your minds a bias upon facts which 
you should not derive from the Court. You must guard 
yourselves against any opinion which you may conceive and 
have upon the facts or testimony in the case. Your power 
is to decide the facts and it is a high and responsible duty 
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whi<ih should not be infringed upon by the Court or any 
other influence. My duty is to instruct you upon the law of 
the case and that you are bound to take from me without 
doubt or hesitation. If I err a higher tribunal corrects me. 
Review the testimony with calm judgment and fear not to 
apply every test to its accuracy. You are to decide by the 
testimony; if to find the prisoner guilty it must be beyond 
a reasonable doubt or he goes free. Give him that doubt, 
if it be an honest, manly doubt, derived from the whole 
testimony; but do not manufacture it from weakness or 
sympathy, either for himself or his family, for this is no 
hour for sympathy. Whilst you have gazed upon that scene 
of misery surrounding that prisoner’s dock for three weeks, 
you must recollect that if there he guilt upon that brow, 
that for one year and two months the voice of Charley Ross 
has been lost to his home and that while the prisoner has 
his children in life around him, another father mourns his 
son through this terrible crime. 

THE VERDICT AND SENTENCE. 

At a quarter after seven o’elock the jury retired and a 
Tfedeea %S\sst tocea \s!k 80 l. iA ■voaBSStea 

ten the jury eamc in and asked if they could, act. Beparattdy 
on the different counts. 

Judge Elcock: Yes, you can do that; you can acquit on 
the first two counts, and convict on the last three; or you 
can convict on the first which will substantially cover the 
others. In either event the punishment will be the same. 

Mr. Ford: Will your honor also say that they can acquit T 

Judge Elcock: I can say nothing. This is strictly a 
matter between the Court and jury. 

The jury then retired. At ten o’clock p. m. no verdict 
having been reached the Court adjourned. 

October 9. 

This morning the jury brou^t in a verdict of guilty on 
the third, fourth and fifth counts. 

Judge Elcock: I have carefully considered the reasons 
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filed in support of the motion for a new trial As they em- 
brace only objections to the rulings of the Court and they 
have all been fully discussed during the trial, I have con- 
cluded to refuse the motion. 

Westervelt, stand up. 

Prisoner at the bar, a jury of unusual intelligence and 
character has found you guilty of conspiring with William 
Mosher and Joseph Douglass and others to kidnap and carry 
away, and after abduction, to harbor, conceal and detain the 
child Charles Brewster Boss, and of consummating the afore- 
said crime in pursuance of said conspiracy. That you were 
defended by your counsel with great vigor and ability was 
pleasing to the Court and should be gratifying and satis- 
factory to you. They labored with a zeal and devotion 
wliich entitle them to great praise, for they protected and 
guarded you in all your rights. The Court has fully con- 
sidered your case, both as to the law pronounced upon the 
trial, and the evidence submitted to the jury. I have given 
it a calm, conscientious review, and am fully satisfied with 
my rulings upon the law and conclusion arrived at by the 
jury. It is such a verdict as I wo\jld have joined in had I 
been a juror. 1 need not dweW upon live enormity of the 
offence of which you have been convicted. You have had 
full time to realize its darkness and your own fate. I had 
hoped ere this I should have been appealed to for a light 
sentence by some merciful cry revealing something of the 
fate of Charley Ross, but I have heard not even a whisper, 
nor beheld a ray of hope, and if the knowledge of his fate 
rests with you, then you become your own executioner. J^- 
tice calls loudly for your severe punishment and it remains 
but for me to announce its sentence. By act of Assembly 
of Sth A])ril, 17110, all crimes not capital, for which by Ihe 
law then in force “burning in the hand, cutting off the ears, 
nailing the ear or ears to the pillory, whipping and im- 
prisonment for life” were inflieted as a punishment, was 
changed to a punishment by solitary imprisonment at hard 
labor for a term of not exceeding two years. By an act of 
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Assembly April 4, 1807, the punishment was extmided to an 
imprisonment not exceeding seven years, and by decisions 
of our Supreme Court the punishment for conspiracy to 
commit an offence cannot exceed that for the successful 
perpetration of the same offence. You are therefore, pun- 
ishable under the act last cited. The sentence of the Court 
is that you pay a fine of $1, the costs of prosecution, and 
that you undergo an imprisonment at solitary confinement 
at labor, in the Eastern Penitentiary for the term of sevmi 
years, and that you stand committed until that sentence be 
complied with. 




THE TRIAL OF MARY HARRIS FOR THE 
MURDER OF ADONIRAM J. BURROUGHS, 
WASHINGTON, D. C., 1865. 

THE NARRATIVE. 

Mai*y Harris, a girl of Irish parentage, at the age of nine 
was employed in a small fancy-goods store, kept by a woman, 
in Burlington, Iowa. There she attracted the attention of 
a young man named Adoniram J. Burroughs, who for four 
years saw her constantly and gained her implicit confidence. 
He then removed to Chicago from which place he wrote her 
frequently, giving her advice, telling her all his troubles 
and expressing his love and admiration for her in the most 
endearing terms. When she readied the age of eighteen he 
induced her to go to Chicago and obtain employment in a 
store there, and it was generally understood by her friends 
that they were to be married at once. On account of his 
failure to raise a company and obtain a commission in the 
army, he removed to Washington where he secured a clerk- 
ship in the Treasury Department. She continued in the 
Chicago store and to receive love letters from him. Some 
time after, there came to her two letters signed J. P. Green- 
wood, a name unknown to her, requesting her to meet the 
writer at a house which on inquiry proved to be one of ill 
fame. Accompanied by a female friend she made inquiry 
there as to the person who had requested the meeting and 
the keeper of the place from a photograph shown her iden- 
tified him as Burroughs. A postoffice clerk supported her 
opinion, and on the trial the Greenwood letters were proved 
by several witnesses to be in the handwriting of Burroughs. 
She learned later that he was in Chicago on that day. And 
not long after that he had married another. 


233 
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This rendered her frantic; it seemed to change her whole 
character; she became quarrelsome and abusive and even at- 
tacked with a knife one of her closest friends. She left 
Chicago for Washington, stating that she was going to 
bring an action for breach of promise of marriage, but 
when she reached there she went to the Treasury Build- 
ing, inquired where Burroughs’ oflSce was, waited in the coi- 
ridor until he came out and then shot him. 

On the trial the plea of insanity was set up and though 
the brother of her victim, a clergyman and President of 
the University of Chicago, swore that the “Greenwood” let- 
ters were not in his handwriting and that he was not in 
Chicago on the days they were written, and though there 
was no evidence that he had wronged her in any way, and 
no direct proof that he had even promised to marry her, 
her leading counsel, Daniel W. Voorhees, in a passionate 
and eloquent speech, which caused the jurors to shed tears, 
was able to obtain a very prompt verdict of not guilty. 

THE TRIAL.1 

In the Supreme Court of the District of Columbia, Wash~ 

ington, D. C., July, 1865. 

Hon. Andrew Wylie,* Associate Justice. 

July 3. 

Edward C. Carrington,* District Attorney and Nathaniel 
Wilson* for the Govenunent; Joseph H. Bradley,* Daniel 

i Bibliography. Official report ot tbe trial ot Mary Harris, in- 
dicted for tbe murder ot Adoniram J. Burroughs, before tbe Su- 
preme Court of the District of Columbia (sitting as a criminal 
court), Monday, July 3, 1865. Prepared by James O. Clepbane, 
official reporter. Washington, D. C.: W. H. & O. H. Morrison. 
1865. 

3 See 8 Am. St. Tr., 651. 

• See 9 Am. St. Tr. 4. 

• See 9 Am. St. Tr. 4. 

• See 9 Am. St. Tr. 4. 
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W. Voorhees/^ James Hughes,^ Charles Mason^ and William 
Y. FendaW for the Prisoner. 

Mary Harris having been previously indieted and plead- 
ed not guilty to the charge of having on or about January 
30, 1865, murdered Adoniram J. Burroughs, the trial began 
today. 

The following jurors were selected and sworn; Moses T. 
Parker, Thomas H. Barron, Francis Ballinger, Michael R. 
Coombs, Alexander Lammond, Thomas A. Tolson, John 
Scrivenner, Butler Baker, Donald McCathran and Zack B. 
Brooke. 

July 7. 

The court-room today was crowded to excess, nearly all 
the members of the Bar of the city being present. 

THE DISTRICT ATTORNEY/S OPENING. 

Mr. Carrington. Gentlemen: You have been subjected to a very 
searching examination by the Court, and in reply to the questions 
of his honor, you have stated that you have no prejudice against the 
prisoner at the bar. (Turning toward the prisoner.) I am sure 
of this. How could you have? For she is a woman, and a woman 
in distress; enough to commend her to the commiseration, if not 
to the sympathy, of every generous and noble-hearted man. On the 
other hand you have sworn with equal emphasis and solemnity, 
that you have no prejudice in her favor, and no conscientious 
scruples in regard to the subject of capital punishment. In a 

«See 6 Am. St. Tr. 816. 

7 Hughes, James. Born 1823, Hampstead, Md. Grad. Univ. of 
Indiana and was admitted to bar. Served as an officer in the 
Mexican War. Circuit Judge (Ind.) 1852. Professor of Law, Univ. 
of Ind. 1853-1856. Representative in Congress 1857-1859. Judge 
Court of Claims, 1861-1865. Practiced law in Washington and later 
was a member of the Indiana Legislature. 

8 Mason, Charles (1804-1882). Born Pompey, N. Y. Editor N. 
Y. Evening Post 1837. Judge Supreme Court, Iowa 1838-1847. 
Commissioner to Draft Code, 1849. Judge Des Moines County 
Court 1852. U. S. Commr. of Patents, 1853-1857. 

• Fendall, WiLUAM Y. Lawyer, Washington, D. C. Practiced 
from 1858 to 1871. Son of well-known lawyer, Philip Ricard 
Fendall (1794-1868) of Alexandria, Va. Died, Washington, D. C., 
Nov.. 1871. See Washington Star, Nov. 17, 1871; The Daily Na- 
tional Republican, Nov. 16, 1871; Washington directory, 1858-1871. 
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word you have sworn that your minds were like blank pieces of 
paper, so far as the transaction of this case is concerned; ready, 
for the first time, to receive impressions, and to discharge the 
high and awful duty which devolves upon you in a spirit of per- 
fect impartiality, both to the public and the accused, and to exe- 
cute the law as it is, without reference to your peculiar views as 
to what it should be; and you have invoked the Almighty and 
this cloud of witnesses to attest the sincerity of that solemn and 
impressive oath. Be it said to the eternal honor of the American 
people that a man in danger is never, in this country, without a 
friend and a protector. 

1 stand here to-day to plead the cause of woman — gentle, lovely, 
virtuous woman — associated in our minds, from earliest infancy, 
with all that is good, amiable, and attractive. Woman, more than 
man, is interested in the preservation of peace and order, and in 
the enforcement of the law. To consign an innocent woman to a 
false doom would be horrible, indeed! To allow a great crime to 
go unrebuked, because the guilty agent happened to be a woman, 
would be an act of cowardice, a criminal imbecility. The prose- 
cuting officer who, from a feeling of sympathy, fails to state the 
law with perfect candor, is recreant to his trust; the witness who, 
from sympathy, testifies untruly, stains his soul with perjury; and 
the Juror who, from sympathy, renders a verdict inconsistent with 
the law and the evidence, commits the same awful crime in the 
sight of God and his country. Obedience to law is the safeguard 
of us all. We must be cruel only to be kind; we must punish the 
guilty, in order to protect the innocent. Loyalty to law £ind gov- 
ernment is obedience to Heaven. Crime must.be punished because 
God commands it. 

It is iny duty, at this stage of the case, briefly to state certain 
great principles of law by which you are to be guided and con- 
trolled In this investigation. 

Pour questions are submitted to you for your consideration. 
1st, Was the homicide charged in this indictment committed within 
the Jurisdiction of this court? 2d, If so, was it committed by the 
prisoner at the bar? 3d, Is it feloniour, justifiable, or excusable? 
4th, And, if felonious, what is the quality of the homicide? Is it 
murder, or is it manslaughter? — there being no grades of mur- 
der in the District of Columbia, as there are in many of the states 
of the Union. Again, every homicide is presumed to be felonious 
murder until the contrary appear from the evidence. Therefore, 
if I show this homicide was committed by the prisoner, the bur- 
den of proof will be upon her, to show that it was either excus- 
able, or, if felonious, was committed under such circumstances as, 
in the Judgment of law, would mitigate the offense from murder 
to manslaughter. 

I have said that every felonious homicide is presumed to be 
murder, and the burden of proof rests upon the accused, to show 
those circumstances which will mitigate a felonious homicide from 
murder to manslaughter. What circumstances will reduce a 
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felonious murder from murder to manslaughter is a question of 
fact for the jury. It is a vulgar error, that where a party takes 
life in passion, it is manslaughter. There must be provocation, 
and a sufficient and recent provocation, to Justify that passion. 
Both passion and provocation must concur. A man may take the 
life of another in the tempest and whirlwind of passion; but it is 
still murder, unless it result from provocation. And that provo- 
cation must not only be sufficient, but recent; for if there is suf- 
ficient time for passion to subside and reason to resume its sway, 
it is still murder. What is sufficient cooling-time, is a question 
of law for the court; whether the facts show sufficient cooling- 
time, is a question for the jury. 

I recognize before me many gentlemen who are not without ex- 
perience in the trial of criminal causes. I deem it unnece.ssary, 
therefore, gentlemen of the jury, to define or to analyze the crime 
of murder. Justifiable homicide is where an officer takes life, 
when it becomes necessary, in the discharge of his official duty. 
Excusable homicide is, first, where a party takes life when it is 
necessary to protect his own life or his person from great bodily 
harm, or wliere the circum.stances are such, in the opinion of the 
jury, as to justify the honest belief that such necessity exists; nr 
to protect one standing in that intimate relation which the law 
permits him to defend. For instance, a parent his child, a hus- 
band his wife, a master his servant, a guardian his ward, rice 
versa. Again, where tlic party's mind is so affected by disease, 
resulting either from moral or physical causes, or both combined, 
as to render him an irresponsible being, this is called excusable 
homicide by reason of insanity. It is a vulgar error that Insanity 
renders a party irresponsible for his conduct. This is not so, 
gentlemen of the jury. Every man who commits crime is at the 
time more or less Insane. Passion is temporary insanity. Reason 
is for the time dethroned, and passion holds the sway; but in 
order to acquit a party upon the ground of insanity you must be 
satisfied from the evidence that the mind was so affected as to 
render the party incapable of distinguishing between right and 
wrong as to the act committed; or that the will was so affected 
as to be entirely beyond his control; rendering him a mere auto- 
maton, and his acts involuntary. Motive, therefore, you will ob- 
serve, is utterly incompatible with the idea of insanity. If it 
appear, therefore, from the evidence, that this homicide was com- 
mitted in a spirit of revenge — ^to avenge some wrong — it is a death 
blow to the plea of insanity. 

Again, It is my duty to remind you that if you acquit the party 
upon the ground of insanity, you should find that verdict special: 
not guilty by reason of insanity; in order that the Judge may 
certify the fact to the Secretary of the Interior, and have the 
unfortunate accused confined within the walls of the insane 
asylum. I shall say no more upon this point at present. 

Of course it is not for me to anticipate the defense. I am 
merely stating general principles. If this appears from the evi- 



238 XYIL AMERICAN STATE TRIALS, 


dence to be a case neither of Justifiable nor excusable homicide, 
the next question to be considered by the jury will be whether 
this be murder or manslaughter. You will observe from the defini- 
tion of these two grades of offense, that malice is the distinguish- 
ing characteristic. Felonious homicide, with malice either 
expressed, or implied, is murder; felonious homicide, without malice 
expressed or implied, is manslaughter. Malice is a technical term 
and has a technical signification. It is of two kinds: Implied 
malice, or malice in law, is where a party takes life wantonly, 
that is to say, without sufficient excuse in law; and it does not 
Imply either hatred, envy, or revenge. Hatred is a feeling of 
hostility against some particular person. Envy is a feeling of 
chagrin and mortification at the real or supposed superiority of 
another. Revenge is that red and bloody demon lurking in every 
depraved and malignant heart, prompting to those crimes that 
shock and outrage human nature. Malice in law is that quality 
or feeling of the human heart which permits a man to injure 
another whom he neither hates nor envies, and against whom he 
has no grudge, and whom, perhaps, he has never seen. Malice In 
fact is malice in the ordinary acceptation of the term, and not 
unfrequently implies hatred, envy, and revenge, and is manifested 
by lying in wait for the party injured, or by antecedent threats 
and menaces. 

Having briefly stated these general principles, which I may have 
occasion hereafter more fully to illustrate and elaborate under the 
instructions of the Court, I shall proceed to briefly recapitulate 
the facts in the case which you are sworn to try. T know nothing 
of my own personal knowledge, but from Information received, I 
think I am warranted in saying you never tried a similar case 
before. It Is unprecedented in the annals of crime. We expect to 
show that the prisoner at the bar armed herself with a deadly 
weapon in the city of Chicago, that she came to Washington, re- 
paired to the Treasury building, and inquired of the doorkeeper 
for Mr. Burroughs. That she was received with that kindness 
and courtesy characteristic of the American people in any position 
of life, whenever approached by a lady, or one bearing the appear- 
ance of a lady. The doorkeeper told her that there were two 
persons of that name employed in the Treasury Department. She 
looked at the book where the names of the employees were 
recorded, and turning to the name of Adoniram J. Burroughs, said 
he was the gentleman whom she desired to see. She went to the 
room, turned the bolt, when she saw the object of her search, 
standing at his desk in the discharge of official duty. An old lady 
sitting by. attracted by the bright lustre of her black eye, rose 
from her seat, and was about to ask her in. 

Her envy was excited. Good heavens! what was there to excite 
this unchristian and pitiable spirit? However, she measured him, 
she marked him, she resolved upon his death; she retraced her 
steps down the hall, then turning to the left she took her stand 
behind a high clock, which reaches from the floor almost to the 
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celling. Here she sat awaiting the approach of her unsuspecting 
victim. Great God! what a position for a woman! Armed with 
a deadly weapon, and with malice in her heart, in a public build- 
ing in the metropolis of a Christian nation, stands an American 
woman contemplating the crime of murder. She could hear the 
ticking of the clock; she could observe the movements of the 
hands; there was time for passion to subside and for reason to 
resume its sway. One would suppose that she could have seen 
with the eye of fancy the wife pointing to her child, and hear 
her voice: 

*'Oh! thinkest thou not how wretched we should be, 

A widow I, and helpless orphan he?” 

The clock strikes; the labors of the day are ended. The clerks 
are returning to their respective places of abode. Young Bur- 
roughs, full of life, and joy, and hope, is going to his home, where 
his faithful wife, an honest, true-hearted woman, is anxiously 
expecting her husband’s return, unconscious of the slightest design 
upon his life or personal safety. Hcu mens hmninum ncscia futuri. 
Alas! alas! how ignorant of the terrible fate that awaits him, for 
almost at that very moment the instrument of death is pointed at 
his back by the assassin’s hand. He is walking down the hall in 
company with a friend, engaged in conversation. As he passes 
the clock the prisoner draws her pistol, and without a word of 
warning or of notice, aims and fires, inflicting a mortal wound. 
He reels, exclaims "Oh,” turns again, and endeavors to make his 
escape. Was not that enough to satisfy the assassin’s revenge? 
No, gentlemen of the jury; she steps into the center of the hall, 
deliberately cocks her pistol, and aims directly at his head, as 
will appear from the impression made upon the wall, which will 
remain a lasting memorial of this cruel and bloody tragedy. But 
this was a useless expenditure of ammunition. Her object was 
accomplished, her revenge was satisfied; the body of her victim 
lies bleeding at her feet. You see the flash, you hear the report, 
and in a moment the poor trembling spirit of Adoniram J. Bur- 
roughs stands affrighted and appalled before the bar of eternal 
justice. Horrible, horrible, most horrible! Cut off in the very 
blossom of his sins, no reckoning made, iinhouseled, and unan- 
nealed, he goes to his long account with all his imperfections on 
his head. 

She Is arrested; still she is calm, cool, and collected; showing 
no emotion, until the mangled and bleeding corpse of her victim 
Is brought into her presence. Then she begins to cry and tear 
her hair. In the strong and expressive language of this indict- 
ment, "moved and seduced by the devil,” she commits the murder; 
but, when the deed is done, the devil leaves her, and she hears 
the voice of her God, “Thou shalt do no murder.” She sounds 
the alarm, and then she suffers, in anticipation of the awful retri- 
bution of an outraged and violated law. 
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**Reyenge, sweet at first, bitter ere long. 

Back on Itself recoils.*’ 

Is this some terrible dream? 

I have stated to you that I know nothing of my own personal 
knowledge. I never saw the prisoner until she was brought into 
the presence of the Court. But, if these facts appear in evidence, 
shall I Insult your intelligence by arguing that thig is a case of 
murder — wilful, deliberate, cold-blooded murder — aggravated by 
cruelty, barbarity, and a savage disregard of human life, unre- 
lieved by a single circumstance? To call it by any other name 
would be a libel upon the religion and the laws of that God we 
adore, and the country we love. 

Why did the prisoner at the bar not kill him in Chicago, if she 
had suffered any wrong, either real or imaginary, at his hands? 
Ah, gentlemen, did she suppose, as many others do, that here 
crime could be committed with impunity? As a citizen of Wash- 
ington, £LS an American lawyer, proud of my country and her 
institutions, I hope this error will be corrected; for this Is the 
metropolis of the nation, the great radiating point, and strangers 
from abroad judge of the habits, customs, and manners of our 
people from the citizens of the federal metropolis. 

Unfortunately for us. the city of Washington has acquired the 
reputation abroad of being the city of licentiousness, violence, and 
crime. Now, as on former occasions, I repudiate this slander upon 
the people of my adopted home, where I have so long resided. 
The citizens of Washington are a law-loving, law-abiding, religious 
people, and we are indebted to eminent criminals, who come from 
a distance, for this unenviable reputation. It is the rendezvous for 
thieves, garroters, murderers, and adventurers. The city swarms 
with wicked men and women; and public safety depends upon the 
firmness and integrity of the judiciary. 

We have no representation in Congress; we are to a great ex- 
tent in the power and under the influence of the States. But I 
charge you. gentlemen of the jury, maintain your dignity and 
your self-respect. Let it no longer be considered that crime may 
be committed with impunity in the national metropolis, and that 
jurors will refuse to discharge their duty with firmness and 
fidelity. 

MR. BRADLEY’S OPENING. 

Mr. Bradley. Gentlemen: I have nothing to say to you, gentle- 
men of the jury, on behalf of the prisoner as a young lady, or 
even as a woman, nor have I any appeal to make to you on .the 
ground of chivalry or of manhood. Those are questions outside 
of the present Inquiry. I shall call upon you to decide this case 
upon the facts as they shall be presented to you from the written 
and oral proof, and if the accused, in your judgment, shall be 
possessed of one tithe of the guilt just now attributed to her by 
the District Attorney, I shall join him and ask for her condemna- 
tion, and that she shall suffer the severest penalty. 
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The prisoner Is of Irish descent. She has had few advanta^^es of 
early education and moral culture. When about nine years of age, 
she was a little girl employed in a store kept by a lady In Bur- 
lington. Iowa — a millinery and fancy store, where some gentle- 
men's belongings were kept, such as pocket handkerchiefs, neck- 
ties. &c. While there she first attracted the attention of the 
deceased. She was then a bright and beautiful child, he fondled 
her as such, and she returned his caresses. 

The lady with whom she was thus employed Is represented as 
one of refinement and culture, mingling in the society of the 
place, and in every respect admirably fitted for the training of 
such a child. Burroughs was at that time engaged in business, 
keeping a store not far from the one in which the accused was 
thus employed, and passed by that store every day. He was fre- 
quently in the store obtaining articles of gentlemen’s wear and 
use. and was received by the lady on the footing of a friend. 
This course of life continued some two or three years, when he 
failed in business. He was then employed by this lady to keep 
and post her books, and thus was thrown more closely into the 
society and association of the accused. Time passed on. He left 
the city of Burlington, where she resided, and on the 1st of No- 
vember, 1858, wrote to the accused the first letter which ever 
passed between them. That letter will be offered in evidence. 
At this time she was about thirteen years of age; not more. He 
was a man of education and knowledge of the world, her senior 
at that time of more than double her years. He had during the 
acquaintance between them, cultivated her Intellect, and assisted 
in refining her manners, and thus she became fitted for, and was 
admitted into, the best society of Burlington. From that time 
forth, so long as she continued to reside in Burlington, she was 
received as the friend of ladies of the highest character and re- 
pute, well known in that town. Her associations were with the 
children of these ladles, principally among married ladies, and 
of persons older than herself. She went very little into general 
society. The correspondence thus begun was continued for five 
years. So much of that will be laid before you as will enable 
you to see the character of the relations existing between the 
parties. I have here ninety-two letters, taken from the corre- 
spondence. extending from the year 1858, and Including the year 
1863. They will show how by degrees he formed, shaped, and 
moulded her mind, feelings, habits, tastes, and her intellectual 
and moral character. They will show how completely she was 
identified with all his I'ife; that he took no grave step In life 
without first communicating to her. All his hopes, fears, and 
disappointments, were found out In this correspondence, and In 
the interviews which from time to time were referred to in It. 
His expectations and prospects were disappointed. He had a quar- 
rel in Burlington, and was dismissed from his church. He poured 
out Into her ear all his grief and suffering, and although at first 
she did not even like him, yet by degrees, as time passed, she 
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began to believe that he was persecuted and trodden down. She 
believed him a good man in adversity. He was always good to 
her. Her liking increased until at last she began to love; and when 
she gave her heart she gave her whole soul with it. She thought 
and acted as and for him. She trusted with the whole trust of 
a woman’s confidence when once given. Her father disapproved 
of this correspondence, disapproved of the man; interfered, pro- 
hibited, and attempted to prevent. He did prevent his visits 
at his house, and treated her with some severity. They then 
poured the tale of their love and their difficulties into the ear 
of one of the most intelligent, refined, and estimable ladies of that 
town, and she permitted them to visit at her house. He per- 
suaded the accused to leave her father’s house and go to Chicago 
in search of employment, in which city he was residing, and where 
he was looking forward to the formation of a military company 
to go into the service of the United States. She did so. His at- 
tentions to her there were such that one of her employers, a 
gentleman keeping the principal book-store in that city, remon- 
strated with the brother of the deceased. Shortly afterwards, or 
about that time, she left Chicago and returned to her father’s 
house. She remained in Burlington for some time afterwards, 
retaining all her former associations, becoming more and more 
endeared to the ladies with whom she was thus associated, until 
again, in the spring of 1863, he prevailed on her once more to go 
to Chicago, where he was then residing, to seek employment there. 
Previous to that time he had in the most distinct terms committed 
to a lady, whose testimony will be presented to you, the fact of a 
marriage engagement existing between himself and the accused. 
The day was fixed for the celebration of the marriage. His plan 
was, if he succeeded in forming this company, and was mustered 
into the service, to marry then; but as her parents were so much 
opposed to her marrying him, they being Catholics and he a Bap- 
tist, he determined if he did not succeed in the formation of this 
company, thus obtaining a subsistence for himself and wife, to go 
to California, or some other place remote from the town of Bur- 
lington. All this was communicated to this lady. He was 
disappointed by accident in his expectation of going into the mili- 
tary service, and the marriage was postponed. Subsequently the 
day was fixed, and when she returned from Chicago the first time 
she was accompanied by him; and he then told this lady, as his 
excuse for his return to Burlington, that he did not wish his wife 
to be employed any longer as a clerk. They were then to be mar- 
ried within three weeks. At a subsequent period, as is shown 
in one of his letters, the fact of her intended marriage out of the 
church was discovered by her priest, and in that letter he inveighs 
in strong terms against the espionage upon the correspondence 
which was then carried on between him and her. Subsequently 
to this, and after her return to Chicago in the spring of 1863, the 
period of her marriage was fixed in the month of June of that 
year. He came to Washington in search of employment, and ob- 
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talned it in one of the public oiliceB, and then, instead of writing 
to her to make her arrangements for marriage, he wrote to her, 
proposing, if she would come to Washington, to obtain employment 
for her in one of the public departments. Not a word was said 
of marriage. This was the first incident in the course of their 
long correspondence and intercourse which startled her, and led 
her to entertain the first doubt of the character of the professions 
he had made her. That letter was communicated to her friend in 
Burlington. The last time they were seen before that visit to 
Washington they were in such a position to each other as could 
only be excused or justified by the relations then subsisting 
between them of an actual engagement of marriage within a short 
time. She sitting on his knee; he playing with her curls; 
she a young girl, 17 years of age, pure and spotless; he a man 
well known in society, with long experience in the ways of the 
world — a man of education and refinement. The summer of 1863 
passed, and in August she received a letter from him dated the 
7th of August, which will be read to the jury, asking her for an 
interview, and where he could meet her. I omitted to state that 
shortly after her arrival in Chicago, in the spring of 1863, she 
formed the acquaintance of the two Misses Devlin, who had gone 
from Baltimore with means to establish themselves in the mil- 
linery and fancy goods business in the city of Chicago. The 
accused at that time wrote rapidly and an excellent hand, and 
had had some experience under her former instructor in book- 
keeping. She was taken into the employment of the Misses 
Devlin as clerk and book-keeper, and occasionally assistant sales- 
woman. She was with them when the deceased parted from her 
to come to Washington, and with them she has lived until the 
30th day of January last. She has occupied the same chamber 
with both, and the same bed with Miss Louisa Devlin from that 
time during the whole time she was with them. During that 
summer she received few attentions; went out but little; in fact 
her life was spent in her correspondence and looking forward 
to the fruits of that correspondence — a union with the deceased. 
Her spirits were cheerful and happy — bird -like; her manner full 
of life and animation. The live-long day was a day of happiness 
to her. Not a cloud darkened her prospects, and she expected in 
June of that year to be married and come to Washington to live. 
The summer passed, until the receipt of the letter in August, in 
the fond hope of their being married. She was at that time in 
high health, fieshy beyond the ordinary degree of girls of her age, 
of high, pure, healthy color, attractive, yet, as I have said, not 
seeking society, but living within herself, and with the two friends 
whom she had thus made. On the receipt of this letter of the 
7th of August, she answered him, and told him where she was 
residing with the Misses Devlin, and that he could meet her at 
their store on the Sunday following. She and the Misses Devlin 
were at the store. He did not come; but a day or two afterwards 
he did come in the evening, and spent more than an hour in 
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company with the accused, during the greater part of which time 
he held her hand. They were within the view of tiie two Misses 
Devlin all the time, and they spoke of the Interview as an inter- 
view between lovers. They parted as friends, with his promise to 
see her the next day or the day after, and she with the expecta- 
tion of seeing him, and having an opportunity to hear from him 
more fully the history of his prospects and his condition, and 
to have the period of that marriage finally fixed. - 

She heard no more from him until she received a letter dated 
the 24th of August, written in terms of warm friendship, and 
speaking of the long correspondence which had passed between 
them, and of his failure to fulfill their engagements by reason 
of his want of means; speaking of the strength of his friendship 
for her, and declaring that, but for the adverse fortunes which 
had pursued him, she should have shared in all his prosperity 
long before that. Still she was not alarmed; but on the 8th of 
September she received from the post office in Chicago a letter In 
a feigned handwriting, with a feigned signature, but still exhibit- 
ing such marked traces of the genuine handwriting of the deceased 
as to leave little doubt, upon investigation, that he was the author 
of it, inviting her to meet him at a house, No. 94 Quincy street, 
Chicago, at the same time declaring that he was an entire stranger 
to her. and professing the warmest friendship for her. She ex- 
hibited that letter to her friends, the Misses Devlin, and they 
were of opinion that it was written by the deceased. Up to that 
time. If the suspicion had crossed the mind of the accused, she 
would have rejected it, and did then reject it with indignation, 
because no passage in the life of the deceased and herself had 
ever led her to suppose that he could be guilty of such an offense 
as that letter implied. They made inquiries immediately as to 
the character of the house, and found it was an assignation house 
of the worst character in town. Miss Louisa Devlin of her own 
accord said she would reply to the letter, and did write the 
answer, signed the name of Miss Harris, and deposited it in the 
post office herself. On the 14th of September a reply was received. 
In the meantime Miss Devlin had gone to the post office and 
requested the delivery clerk to note particularly who should call 
for the letter with that address, J. B. Greenwood, telling him It 
was a matter of some Interest, and she asked him particularly 
to observe his hand, to see if there was anything remarkable as 
to that. On the 14th of September, as I have stated, they received 
a reply dated the 12th of September. Both of these letters will be 
given in evidence to you. Miss Devlin went to the post office 
and Inquired whether the letter she had written had been taken 
out, and on his replying that It had, asked the clerk to describe 
the man to her. Having received a description she returned to 
the store, took the accused to the post office with her, and there 
let her hear the clerk's description. The clerk gave the descrip- 
tion minutely and accurately; and being asked if he observed 
any peculiarity about the hand, said "Yes; he wore a set ring. 
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dark, but part light colored, on the little finger of his left hand.'* 
Miss Harris immediately exclaimed, "That is the very ring I 
gave him.** In the testimony of one of the ladies from Bur- 
lington, you will find a minute description of that ring, and the 
fact sworn to that it was given by the accused to the deceased 
long before as a pledge of her love. Still, not satisfied with the 
description of the person and of the ring, they exhibited to him 
a full-length photograph of the deceased in the military uniform 
of a captain, which will also be exhibited to you. The clerk 
immediately, exclaimed "That is the same person, except that 
the man who called for the letter was dressed in citizen's clothes, 
and his whiskers and beard were not quite so large as they appear 
to be in the picture." 

Still, not satisfied with all this accumulative proof. Miss Jane 
Devlin and the accused went in open day to the house 94 Quincy 
street, and there called for the woman who kept it. They stood 
in the vestibule, without entering the house. She met them there, 
and entered into conversation with them. They asked her to 
describe the man who had made that appointment. She said "He 
was here on such a day, (naming it,) and told me when the bell 
was pulled not to answer it, for he would sit at the window by 
the side of the door, where he could see the lady come up the 
steps, and he himself would answer the bell and, when she saw 
him, she would answer without hesitation; but, if she saw any 
third person there, she might be repelled without entering; she 
knew him so long a time and well, that she would enter without 
hesitation. She stated he was there when they were coming, but, 
seeing two of them coming together, he had made his escape by 
a back way." They asked her to describe him, and she did so 
with such minute accuracy as to overcome the accmsed, and put 
her in such a state of excitement, that Miss Devlin dared not 
take her back through the open street through which they came, 
but by a back way got her to the store. The next day the keeper 
of that house called at the store, and they exhibited to her the 
photograph of the deceased, in military dress. She immediately 
exclaimed, "That is the very man, except that he did not have 
on military clothes.” Thus convinced, and overwhelmed with the 
discovery. Miss Louisa Devlin went out to see the brother of the 
deceased, to know whether his brother was in town or not. She 
saw him, and he assured her that he was not in town at that 
time, but had been a few days before. The next day, the accused, 
taking with her all the mementoes of the affection wjiich had so 
long existed between herself and the deceased — the letters, photo- 
graph, &c, — ^went with them to this brother, a reverend clergy- 
man, presiding over a college close to Chicago, and carrying with 
her these two letters, containing these infamous propositions, 
inquired if his brother was in town. He told her he was not; 
yet she says she saw him as she was going out to that reverend 
gentleman's, coming into town in one of the horse-cars, passing 
her on the road. That denial shocked and startled her. She was 
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sure it was not true; for she had seen him, as she believed, rise 
up in the car, as they met and passed each other, and look out 
of the window to see her. She could not be mistaken. She 
shewed him these last two letters, and he denied that they were 
in his brother's handwriting. He had denied that the brother 
was there; and he treated her with harshness and with severity. 
Fortunately for the truth and the cause of justice, she retained 
possession of all the articles she thus carried with her to sur- 
render; and we have them here in court, and will exhibit them 
to you. 

On the day that she had this interview with this reverend 
brother, and within an hour or two afterwards, he performed the 
marriage ceremony for the deceased with the lady who now sur- 
vives him, and who has been overwhelmed in the distress caused, 
not by us, but by those who produced the causes which have led 
to this unhappy result. A few days after this, she saw the notice 
of the marriage of the deceased in one of the public papers of 
Chicago, and immediately afterwards was seized with an attack 
of physical disease with which she had never before been dis- 
turbed, and which, at regular periodical intervals, has continued 
to visit her to this day. From that time forth her character and 
her physical condition were all changed. The light of her exist- 
ence had gone out. She became moody, melancholy, depressed, 
and exceedingly quiet; and yet, during the intervals of these 
attacks, she went about her business mechanically, and to all 
external appearance, except to those who saw her intimately, and 
except so far as the loss of flesh was concerned, she continued 
the same. 

She was then visited by one of the most skilful physicians of 
Chicago, who treated her solely for the physical disease; he hav- 
ing had no intimation of the moral causes which aggravated and 
produced it. On a recurrence of one of these attacks in midwinter. 
In intensely-cold weather, she got up in the night, with nothing 
on but her night-clothes, went into an adjoining chamber, and lay 
upon the floor. She resisted all remonstrances, and persisted In 
lying there: and this she repeated at different times during that 
winter, in the inclement climate of Chicago. On one other occa- 
sion, Miss Devlin, with whom she slept, found her stealthily 
getting out of the bed, and dressing herself, in the early gray 
of the morning. She laid still, pretending to be asleep. At that 
time, under the prescription of her physician, the accused was 
required to lie in bed until after she had had her breakfast. Miss 
Devlin waited until the accused was fully dressed, who then 
approached her bedside, and leaning over her, supposing her to 
be asleep, said, in a low, gentle tone, “I would kiss you, but 1 
must leave you.” Miss Devlin then threw her arms around her 
neck, and restrained her forcibly with great diiflculty. After a 
while, by gently persuading her, she got her to undress and to 
return to bed. She then asked her where she was going so early 
in the morning, for it was not yet day. She said she was going, 
to take a walk on the lake shore. 
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On another occasion, during one of these attacks of disease, she 
was sitting at the table with the two Misses Devlin at dinner, in 
the afternoon, when she exhibited to Miss Jane Devlin some 
letters, or a letter, and asked her if she did not wish to read a 
very fine letter. Miss Devlin, who knew the history of the ac- 
cused, and was familiar with the handwriting of the deceased, 
looking at the letter, and seeing it was in his handwriting, said, 
in substance: “No, I do not want to road letters from any such 
contemptible fellow, and I hope I will never hear the name of 
Burroughs mentioned again.” Thereupon the accused instantly 
sprang up, seized a carving-knife, and attacked Miss Devlin, who 
made her escape with diiRculty out of the room, the accused pur- 
suing her with the carving-knife to the door, and attempting to 
wound her. The other Miss Devlin then seized her, and with 
great difficulty, although she was a much stronger and larger 
woman, succeeded in wresting from her the carving-knife. Imme- 
diately afterwards, on Jane Devlin’s return, she said she would 
not stay in the house, but would go into the street, and go some- 
where else. The door being locked, she attempted to leap out 
of the window. After a while Miss Devlin, thinking that that 
would soothe her quicker than in any other way, said she would 
let her go; but she must go out of the door, not out of the 
window. The door was then opened, and the accused walked out. 
It was now late in the afternoon, and the sun was nearly down. 
Miss Devlin told her sister to follow her without letting her 
see her, and observe where she went, and what she did. Miss 
Jane Devlin did so. She saw her first stop a street-car, go up 
to it as if to get in, and then turn from it and walk down the 
street, and enter the Tremont House, the principal hotel in Chi- 
cago. She then returned to Chicago, and obtained the assistance 
of a Mr. Harris, who, while he was no relation to the accused, 
was, with his wife, a warm personal friend, having known her In 
Burlington. They then went to the Tremont House, but were 
unsuccessful in their efforts to induce her to return. After a 
while they returned to the house, leaving Mr. Harris with her 
to watch her. As night approached, she came back alone, quiet, 
composed, and “clothed in her right mind.” 

In the month of July, 1864, the Misses Devlin removed from 
Chicago to Janesville, Wisconsin. The accused went with them. 
They there opened a store and she assisted them. 

On one occasion, either at Janesville or Chicago, (and this was 
the only occasion on which she ever exhibited any violence to 
any person not of the family of the Devlins, which has come to 
our knowledge), while they were all three engaged in the con- 
versation with a lady customer in the store, she seized a large 
pin cushion, with a piece of brick in it to keep it steady, and 
struck this customer without any provocation at all. Repeatedly 
on other occasions she attacked Jane Devlin violently. Miss Jane 
Devlin and the accused being nearer of an age, in an early stage 
of their acquaintance were thrown Into more familiar Intercourse 
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with each other, and soon became warmly attached friends, and 
have ever remained so. 

Thus, some months would pass without any extraordinary ex- 
citement. In luly, 1864, before they left Chicago, the accused had 
employed counsel to bring suit against the deceased for breach 
of promise of marriage. The testimony of that counsel will be 
read in the cause, and you will see the condition of her mind 
at that time, the object of her instituting that suit, and the skill 
with which the deceased evaded an arrest to respond to that suit, 
while in Chicago on a visit of three weeks or more. The writ 
was placed in the hands of ah astute detective officer, and yet 
he failed to serve it. After that she endeavored to persuade her 
lawyer to accompany her to Washington for the purpose of having 
the suit brought here. He dissuaded her from this course, and 
refused to come; yet, when she found it was impossible to serve 
the writ in Chicago, she, alone, unbefriended, the little, quiet, 
frail being you see before you, prevailed upon Miss Devlin to 
furnish her with money to come to Washington, that she might 
sue him here; and the Misses Devlin believing that that would 
bring more quiet to her mind than anything else, as it would lead 
to a thorough exposition of his conduct, and purify her character 
from every shadow of doubt or suspicion which might be cast 
upon it by the circumstances of his desertion, these being the 
things which were preying upon her mind, furnished her with 
the means to come. She visited Washington, and on her arrival 
here found that he had gone, as she understood it, back to Chicago 
on that same day. She took the return train without stopping, 
and went back to Chicago. 

Time passed on without anything remarkable occurring until 
the latter part December, 1864, when, in one of her periodical 
attacks of physical disease, while a sister of the Misses Devlin 
(who was then on a visit to them,) was exhibiting a most elegant 
and costly piece of silk patchwork or bedspread, the accused, 
without any ostensible cause for it, seized upon and attempted to 
cut, hack, and destroy it; and when with difficulty she was re- 
strained, and locked up in a room, she attempted to force the 
door and to deface and spoil the Misses Devlins' carpet. After 
this, the Misses Devlin believing that there was no remedy except 
the institution of a suit against the deceased, again consented to 
furnish her with the means to visit Washington for that purpose. 

Long before that, and almost a year ago, she had purchased a 
toy pistol — a Sharpe's four-barreled revolver-^which lay in her 
open trunk, and which Miss Devlin saw; and when she remon- 
strated with her to know why she spent her money so foolishly, 
she answered that many ladies went armed, and she was afraid 
every day that Dr. Burroughs and his brother would snatch her up 
on the street and carry her off to some place where she would 
never be heard of again, and she had bought it for her defense. 
On the first occasion of her leaving Janesville to come to Washing- 
ton, which was about the 1st of January, she put into her trunk 
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a pile of the letters she had received from the deceased, and, 
with them, threw into the trunk that pistol, which will be 
exhibited to you, and which, you will see, has never been used. 
When and under what circumstances, she loaded it, or it was 
loaded, does not appear in the progress of the case. 

She reached Baltimore, consigned to the parents of the Misses 
Devlin in that city. She was there taken sick, and remained 
three weeks, when she was visited with this periodical attack of 
physical disease. Recovering from that, she made an arrangement 
with the lady at whose house she was staying, to purchase for 
her a return ticket to Washington, for the 30th of January. A 
lady who occupied the chamber with her will state to you the 
facts and circumstances, exhibiting the condition of the accused 
at that time. You will find that on Saturday she communicated 
to this lady the whole history of her life, read to her the letters 
which she had received from the deceased, and commented upon 
them; and she read until past two o’clock on Saturday night, 
when this lady fell asleep, leaving her still awake reading and 
commenting upon those letters. The next day, (Sunday,) she 
told her story to the lady of the house where she lived; told her 
that she was coming here; told her of her love for the deceased, 
and of the agony she had suffered, without uttering one word of 
reproach against him. She believed her character had been 
stained, and she was coming here to vindicate in our courts that 
character. She said he was poor and she did not seek compensa- 
tion in damages. All she desired was to have her character vin- 
dicated. That lady procured for her a return ticket, and agreed 
to go down to the cars with her and see her off. 

Sunday night was passed as was Saturday night, in reading 
and arranging these letters to be submitted to counsel in Wash- 
ington. She had a card with the name on it of some professional 
gentleman she was to visit here. Her companion again went to 
sleep, leaving her sitting up engaged in thus arranging the letters. 
They had agreed to pass that Monday evening in attending a 
lecture of Henry Ward Beecher in Baltimore, and her companion 
cautioned her not to take a train on her return later than four 
o’clock, or she would not be on in time. When she awoke she 
found the accused was still at work, preparing to come to Wasli- 
Ington with a pile of letters tied up, and the pistol lying on the 
bureau. She left her thus engaged. Shortly afterwards, for it was 
then* late, the lady at whose house she was stopping, called to her 
from the foot of the stairs, and told her to make haste, or she 
would be too late; and in her hurry she threw her bundle of 
letters into the trunk, put the pistol in her pocket, and thus 
started for Washington. Arriving here she went to the Treaury 
Department, and opening the door of the room, saw the deceased 
Bitting at his table. She did not stealthily open the door and 
peep in, but opened it wide enough to present her whole form 
to view to any one in the room who might be looking in that 
direction; and stood there long enough to have a lady who was 
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employed in the room see her, and be able to recognize her as 
the same lady she had seen there last fall, and who was about 
to invite her in when she closed the door and walked away. Her 
appearance struck the lady at the time — especially the character 
and expression of the eye. An hour subsequent to this, while 
standing in the hall, the deceased passed by her, and under an 
impulse which she could not resist, she drew her pistol and fired. 
He turned, looked at her, and exclaimed, "'Oh, my. Gk)d," and fied. 
Just before he fell, as he turned the angle of the hall to pass 
down stairs, she fired a second time. She then calmly walked 
down the steps without anybody molesting her, and walked, as 
she supposed, out of the door of the building she had entered. 
She was then arrested and carried back. She was calm, moving, 
as it were, mechanically, without shedding a tear. She was taken 
into a room, and immediately afterwards Mr. Handy, a justice 
of the peace, came in. On his telling her that he was a justice 
of the peace, she immediately surrendered the pistol. She then 
for the first time began to yield to the paroxysm of despair, 
which continued for days afterwards. She tore her hair, threw 
herself upon the floor, and on her knees, and was raised re- 
peatedly by Mr. Handy, or Mi. McCullough, or both. To both 
she exclaimed, when they asked why she did it, “Why did I do it? 
Oh God, how I loved him! I loved him better than life itself.” 
A policeman was present during all this tiipe, and in the course 
of that interview Mr, McCullough asked her — “If he had wronged 
her in any other way than by desertion.” She said “No,” and 
immediately relapsed into this terrible state of excitement. Upon 
Mr. McCullough again fixing her attention and asking her if she 
was a virtuous woman, she exclaimed, “As God is my judge, I 
am pure,” and instantly agiin relapsed into a frenzied state of 
excitement. It is said that on the way to the jail, she communi- 
cated to the officer having her in charge, a story diametrically 
opposed to the one she had told Mr. McCullough; and upon that, 
we understand, the prosecution will rely. I was applied to shortly 
afterwards by her friends, to undertake her defense, and I posi- 
tively declined. Two o? three days elapsed, and for reasons 
which were satisfactory to my own mind, finding that it was 
necessary that some known and responsible man should take 
charge of her case, I visited her, and took charge of it to the 
extent and to the extent only that I would see that she was 
properly defended. I had then no suspicion of the dreadful 
malady with which she was afflicted. Late in the month of Feb- 
ruary, Mr. Phelps, of Burlington, a lawyer of eminence and dis- 
tinction, and well-known in the profession, was here to attend 
to a case in the Supreme Court, and his wife was with him. I 
saw them in her cell. I went with Mr. Phelps, was introduced 
to his wife, and I know that during the week that they were here, 
instead of mixing in the galtles of the season, which was Just 
preceding the inauguration, she passed the greater part of her 
time with this disheartened and afflicted woman in her cell. That 
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fixed my attention. Still, as I had not known her, nothing passed 
which led me to suppose that she was laboring under any species 
of Insanity. A month elapsed, and in the latter part of March, 
I saw her again under such circumstances as raised a strong 
impression on my mind that she was at that time suffering under 
some mental disease. I found her hand cold, and her pulse over 
110. She persisted In sitting in a draft of air so cold that I 
could not endure it. although well wrapped up. She spoke to me 
of a meeting of biologists, in which the spirit of the deceased 
had been evoked, and of which some one had sent her an account, 
and asked me if T believed in it as a science, or had faith in it. 
all of which was in such a manner as strongly to attract my 
attention. From that time forth I began to examine her case 
more as a physiologist and a lawyer, than from any interest I 
took in it. Twenty years ago my attention was strongly drawn 
to the subject of moral insanity, “paroxysmal” Insanity, and from 
that time, as occasion has afforded, my attention has been di- 
rected to the Inquiry into “paroxysmal insanity from moral 
causes.” This was the first opportunity offered me of studying 
that subject under my own observation. Shortly after that, she 
had an attack of erysipelas in the head, with the treatment for 
which I had become familiar. I observed, and carefully noted 
the progress of that disease: had opportunities of administering 
to her such relief as would be afforded by medical men, and then 
for the first time had her confidence. From that time forth I 
have carefully noted the exhibitions of these paroxysms, and her 
condition during the intervals. On the 25th of April, a variety 
of Incidents occurred which I shall state in my testimony, for I 
shall be examined as a witness In this case; and then, after the 
court shall have laid down the principles of law applicable to this 
case, my connection with it is over. I have no hesitation in say- 
ing from my own observation and experience, that during that 
period of time, from the 25th of April to the 20th of June, which 
was the last day of my observations, there have been three occa- 
sions in which she was undoubtedly insane. She was insane 
from moral causes, aggravated by disease of the body. This is 
our defense. A pure, virtuous, chaste, delicate little girl, not 
more than twenty years of age at this time, whose frame is wast- 
ing and whose spirits are gone, whose heart is broken, in a 
paroxysm of insanity has slain the man who has brought upon 
her all this suffering. That is our defense, and we will expect 
to show this by the facts in the case, and the opinion of medical 
witnesses of the highest character. During her confinement. Dr. 
Nichols has visited her. He will be present In court, and hear 
all the testimony in the case. The physician who attended her 
in Chicago will be here and examined as a witness, and from 
the testimony of these gentlemen, and the facts of this case, I 
have no doubt you will have the satisfaction of leaving that box 
with the conviction in your minds that the prisoner at the bar 
Is not guilty of any crime towards Gk)d or man, although she has 
been the instrument of taking the life of another. 
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THE WITNESSES FOB THE PBOSECUTION. 

Dr. John C. liiley: Am a phy- in the door-way, and fired be- 
sician. In the evening of 30th tween us — ^across us. Bur- 
January was summoned by the roughs, as 1 have said, started 
coroner to the Treasury De- forward, making a bound, as it 
partment. Found a dead body were, and 1 starred hastily back- 
which 1 was told was Mr. A. J. ward; but it was nothing more 
Burroughs. A wound about two than just a sudden rebound, for 
inches to the left of the spine, we were startled. He turned 
between the fourth and fifth round instantly, threw up his 
ribs, just immediately above the hands, and exclaimed, “Oh!" 
fifth rib had evidently been and ran in a direction from the 
made by a bullet. Cannot tell person who fired the pistol, 
exactly how long he had been whose back was then towards 
dead; the body was cold when me. I stood still, as if trans- 
I examined it. A wound of fixed. This person who had 
that kind was sufficient to cause fired the pistol immediately 
death. stepped out into the center of 

Coroner Woodward: Am cor- the hall, deliberately took aim 
oner of the county. (He testi- at Burroughs, as he was run- 
fied to same effect.) ning, and fired a second shot. 

Alfred Everett: Am a clerk in Simultaneously with that he 
the Treasury Department. A. J. fell. She then turned, and 
Burroughs occupied the very walked deliberately past me. 
next desk to me. We left our Scarcely a second elapsed be- 
room at ten after four o’clock tween the firing of the first and 
on the 30th January, Mr. Bur- second shot — ^just the time re- 

roughs by one door and I by quired to bring one into posi- 

the other. I overtook him in tion to fire a second time. He 

the hall. As we were passing ran as a man running for his 

the clock I was in the act of life after the first shot, had 
laying hold of his arm. The re- passed the fourth door, and was 
cess formed by the end of the in the act of turning round the 
case and the slight recess of end of the hall when the second 
the door would form a hiding shot was fired. She turned and 
place for a person. We were passed me and went down the 

just passing the door when the stairs. Met Dr. Herbert on the 

first pistol shot was fired, stairs and requested him to fol- 
Whether the person firing the low her, telling him what had 
shot was secreted behind the transpired. Then ran to Mr. 
door, being in wait there, or McCullough’s room to tell him 
whether she came that moment and to get assistance. . I ob- 
from the opposite direction, I served her face but it would be 
could not say. The person who impossible for me to swear to 
fired the pistol was apparently the identity of the person. 

(The prisoner being requested to raise her veil, Mr. Bradley: 
We do not dispute the fact that this is the party.) 
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She appeared to me to be per- 
fectly cool and self-possessed. 
She walked deliberately and 
coolly down the hall and down 
the stairs; her face was perfect- 
ly colorless and pale and her 
features appeared to me to be 
set. She wore her hair in curls. 

Charles A. Bengstack: Was 
watchman in the Treasury De- 
partment. Remember arresting 
a lady on the front portico of 
the Treasury on the day of the 
shooting of A. J. Burroughs; 
she was just in the act of step- 
ping off the steps. We walked 
into the hall again; I pointed 
to a chair and asked her if she 
would take a seat. She asked 
me if I could not put her In the 
room. Went to the door of the 
watchroom but found it locked, 
-ho had her veil down. Dis- 
covered no evidence of emotion 
or excitement while she stopped 
at the door. She said, “For 
God's sake get me into the 
room" or, "Get me in as quick 
as you can.” Told her I was 
doing all I could. As soon as 
the key was brought I unlocked 
the door, put her In the room 
and sent for Squire Handy. The 
body of Mr. Burroughs was then 
lying about fifteen feet from her 
— having just been brought 
down. 

Cross-examined: When this 
body was brought down she had 
her veil down. She seemed to 
labor under a great deal of ex- 
citement — was throwing up 
her hands and going on in a 
tragical manner and saying 
something, but what It was I 
could not tell. 

William Scheliey: Was door- 
keeper of the main entrance of 
the Treasury Department in Jan- 
uary. Saw there Miss Harris on 


tlie 30th. She came there about 
a quarter past three o'clock. 
She said that she would like 
to come in, that she wanted to 
wait for a gentleman friend and 
a lady friend also. Told her 
iliut it was my positive orders 
to let no one in after three 
o'clock; but she being a stran- 
ger I would take her in and 
give her a chair. I did so but 
she did not remain there very 
long. 

Samvel Stearns: Was a door- 
keeper at the Treasury building 
in January last. The day A. 

Burroughs was shot a lady 
came there between two and 
three o'clock. I think I have 
seen this lady (the prisoner) 
before, but cannot say as this 
i.; t!ie one who inquired for Mr. 
Burroughs, because there are so 
many coming in there that I do 
not take any particular notice 
of them. She inquired in a 
very lady-like manner if there 
was a gentleman employed in 
the Department by the name of 
Burroughs. Told her would re- 
fer to my directory. I opened 
my book and there were two 
Burroughs. She pointed out A. 
J. Burroughs, asked me what 
bureau he was in and I told 
her in that of the Comptroller 
of Currency. She asked If she 
could not wait at the door un- 
til he came out. I told her 
yes, but there were four en- 
trances and It was not very 
often he came out that way. 
She then asked me to direct her 
to the office of the Comptroller 
of the Currency. Went as far 
as the door with her, and told 
her to go upstairs; that there 
were plenty of messengers there 
to show her in which room he 
was. I offered then to go up 
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With her; she thanked me, said 
she guessed she could find It. 
x iiat is the last 1 saw of the 
lady. 

Edvnn Q. Handy: Had charge 
of the watchmen of the Treas- 
ury Department January 30. A 
few minutes after four 1 was 
sent for, being told that there 
was someone murdered in the 
building. Found Miss Harris 
in the room and Mr. Sengstack 
at the door, holding it. 1 re- 
ceived from her this pistol. It 
was loaded; two shots had been 
fired and two had not. She was 
at the time throwing her arms 
about, walking backward and 
forward, pulling her hair, get- 
ting down on her knees to me 
and so on. When she handed 
me the pistol I asked her what 
.■■he did it for, or, “what she 
f^liot the man for.” I didn't 
know at that time who was 
shot. She replied, “Why did I 
do it? I would give my life to 
save him" and all such expres- 
sions as those. Then she asked 
me if the man was dead. She 
was on her knees or moving 
about the room in an excited 
manner. I had to lift her from 
her knees several times. 

JuJy 8. 

Oeorge H. Walker: Am of 
the metropolitan police. On 
30th January last was called to 
the Treasury Department. Mr. 
Handy met me and took me to 
a small room; he requested me 
to take a lady In custody. There 
was no one in the room but 
himself and Mr. McCullough. I 
started with the prisoner for 
the Jail. Have never seen the 
prisoner since till I saw her 
here. The lady was traversing 
the room to and fro. She looked 


wild, had her hands in her hair 
and seemedi in gr^t agony. She 
asked me where 1 intended to 
lake her. Told her 1 would 
have to take her to Jail. A 
ha^k was ordered by Mr. Mc- 
Cuuough Who took her to it. 
Asked her U she had no friends 
in Washington. " The answer 
was, “None at all." Asked her 
if she had ever been in Wash- 
ington before; she said only 
once, last summer. Not seeing 
Mr. Burroughs she left the same 
day. There was nothing more 
said. As we turned the corner 
of F street she remarked, “I 
will tell you all about it." Told 
her I didn't wish to hear any- 
thing about it. 

At the room she asked me to 
telegraph to a lady in Wiscon- 
sin, Louisa A. Devlin, Janes- 
ville, Wisconsin. The words I 
sent were these: “I have ar- 
rived in Washington and shot 
Burroughs. Come on Immc^ 
cliately." 

As we left F street she said 
she didn't ask sympathy of the 
people for herself, it was in re- 
gard to her family; that this 
man had ruined her; had 
caused her to be driven from 
her home and her friends; had 
seduced her and taken her to a 
bad house in Chicago. And 
that she told him that if he 
didn't comply with his promises 
she would have revenge on him 
at the risk of her life. That 
she had procured a pistol in 
Chicago and had come on here 
with that determination; that 
she had arrived here that morn- 
ing and had accomplished her 
object. She seemed in great 
distress and very weak. We had 
to support her Into the Jail. As 
I was about to leave she re- 
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quoted iqe to ^nd the tele- 
£japh. . 

H u§h ‘ ^McCullough ;io . Saw 
Miss Mqrris in. one of the rooms 
of the Treasury building upon 
the floor wjiere the body of Mr. 
Burroughs was lying. Her con- 
versation w^ chiefly in excla- 
mations. 1 'put but few ques- 
tions to her. 1 listened to her 
rather than carried on the con- 
versation. The first question she 
put to me was, *Ts he dead?*' 
At that time Mr. Burroughs was 
still breathing. I went out and 
returned to her soon with the 
information that he was dead. 


Aliss Harris was much excited 
and uttered such exclamations 
as— “Why did I do it? Why 
iiid I do it?*' She said she had 
known him for many years; 
had been engaged to him. Asked 
her if Mr. Burroughs had done 
her any other injury than the 
violation of her engagement. 
She exclaimed with a great deal 
of emphasis that he had not. 

I put the question to her, 
“Are you a virtuous girl?'* 
“Yes, as God is my witness," 
was her answer. That is about 
the amount of the conversation 
I hat took place. 


10 McCullough, Hugh (1808-1895). Born Keiinebunk, Me. l’re»- 
ident State Bank of Indiana, 1857. Secretary U. S. Treasury, 1865- 
1869, 1884. Died in Washington. 


Cross-examined: 1 had never 
heard of or known her before. Mr. 
Burroughs came to my bureau 
— I was then Comptroller of the 
Currency — in the Spring of 1863 
and secured a clerkship. Had 
no particular personal social re- 
lations with him; my relations 
•vith him were not more inti- 
mate than with the balance of 
the clerks. Miss Harris, while 
making the ejaculations I have 
referred to, was deeply excited 
and seemed to be In despair — 
in a frenzy. I think as I came 
in she dropped on her knees. 
She put her hands upon my 
coat with great energy as she 
asked the question regarding 
Mr. Burroughs. I don't think 
she shed any tears. I don't 
think she was flushed, but pale, 
or rather, pallid. Did not take 
notice of her eye, but her whole 
manner was striking and im- 
pressive in the extreme. Recol- 
lect I fixed her attention for a 
moment, and put questions to 


her; she answered as if she 
comprehended them — answering 
clearly and coherently — but im- 
mediately after giving the an- 
swer she would return to ex- 
clamations, pacing the room, 
and exhibited every indication 
of being perfectly overwhelmed. 
She was much moved, ejaculat- 
ing, “Why did I do it?— oh, how 
I loved him; why did I do it?" 
and such like. I never wit- 
nessed an instance of greater 
excitement from moral or men- 
tal affection of the mind. Next 
morning, I took Mrs. McCul- 
lough to the jail with me, and 
with Mr. Beale, the warden, 
went to her cell to see if she 
needed any aid. Mrs. McCul- 
lough felt interested in her. We 
found a gentleman from her 
own State had taken charge of 
her wants. I found Miss Harris 
much in the same condition In 
which she was at the interview 
of the afternoon before. She 
was pacing the room as upon 
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that occasion, and her exclama- 
tions were much of the same 
character. 

Mrs. Waodhridge: Am em- 
ployed In the Treasury Depart- 
ment. Was acquainted with de- 
ceased. My desk was adjoining 
his. Prisoner, on the afternoon 
of 30th January, came to our 
room, opened the door and 


looked in, and then left while 
1 was thinking whether I had 
not better get up and speak to 
her. Burroughs at that time 
was sitting down writing at his 
desk. 

Cross-examined: Was struck 
with the idea that she was 
much excited. She appeared as 
If she wanted some one. 


THE WITNESSES FOR THE DEFENSE. 


William W. Danenliower: Am 
employed in the Fourth Au- 
ditor's office of the Treasury. 
Knew the deceased; he acted as 
assistant to me for five months 
— during 1863 — ^in conducting 
the correspondence of the Au- 
ditor's office; I was at that time 
chief clerk. Every day he wrote 


letters under my control. Have 
today examined this pile of let- 
ters (referring to the package 
of letters addressed by Mr. Bur- 
roughs to the prisoner) and 
with the exception of one which 
purports to have been written 
with his left hand, recognize 
them as his handwriting. 


Mr. Bradley proposed to read some of the letters and offer them 
in evidence, to show the relation in which the parties stood to 
each other and the effect it had on the mind of the prisoner, caus- 
ing insanity when the relations were severed. 

Mr. Carrington objected. The letters were not admissible as evi- 
dence to show insanity on the part of the accused. The defense 
proposed to show the insanity of the prisoner first by showing an 
engagement between her and the deceased. 

Mr. Hughes: We propose to offer in evidence this bundle, con- 
taining some ninety-two letters, extending from November, 1858, to 
August, 1863, part of an unbroken series of correspondence, estab- 
lishing the relations of betrothal. These show upon their face that 
the deceased first became interested in this young lady when she 
was about ten years old; took charge of her, as it were; he being 
a man of some thirty-two years, a merchant in the city, and she 
quite a little girl; that he trained her up with the understanding 
that as soon as she was sufficiently advanced in years he would 
make her his wife. We expect to show that he was married to 
another person, and that the announcement of his marriage was 
the first notice that she had of any disposition on his part to 
terminate these relations, excepting certain anonymous letters, 
which are part of the documentary evidence we propose to offer, 
and which we expect to prove to have proceeded from him, pro- 
posing to her to meet him at a house of assignation, for what pur- 
pose is to be a matter of inference, or of argument. We offer 
these letters expecting to establish the connecting evidences, and 
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with a view to show that the result of this injury, shock, or dis- 
appoint tnent, shame and mortification, upon the mind of this young 
lady, was such as to unsettle her reason upon all subjects con- 
nected with the deceased, and that such was her state of mind at 
the time of the homicide for which she is now held to answer. 

The Coukt: This evidence is offered, not for the purpose of 
proving the insanity of the prisoner, but for the purpose of show- 
ing that some causes existed years ago which might lead to a 
certain result. 

Mr, Voorhces: We propose to commence years ago, and to bring 
it down to within three days of the time that he left her, and 
married this other woman. We propose to show that on the sub- 
ject of Burroughs she never was what she had been before she 
became temporarily deranged. 

The Couut: If the plea of insanity were not in this case at all, 
or the defense of insanity had not been set up, it is apparent 
that this evidence would at once be excluded by the Court. It 
would in that event scarcely have been offered by the counsel for 
the prisoner, because provocation, however great, arising from the 
use of language, or letters written so long anterior to the occur- 
rence of the murder, is not competent evidence to show the provo- 
cation under which the party acted in committing the deed, but 
such defense having been set up here it is a perfect defense in 
itself, with or without cause, if made out to the satisfaction of the 
jur3^ 

The Court, therefore, thinks that you ought to be confined 
in your evidence to any occurrences, any acts on the part of the 
prisoner, showing insanity or want of accountability in regard to 
questions connected with the deceased, who was afterwards slain 
by her. If she had never been engaged to be married to him, if 
she had never before known him, but accidentally seeing or hear- 
ing of this marriage, to the lady whom he afterwards did marry, 
she became insane or frenzied, under a delusion from that subject, 
and afterwards slew him, the insanity would be a sufficient de- 
fense. This being the case, the Court holds that whether this 
insanity, which is to be made the defense in this case, be with 
or without cause, it is a defense, and to go back to the past his- 
tory of the lives of these two parties, and read in evidence the 
letters from one to the other would not be proper. 

Mr. Brctdlcy said there was one view of the case which had not 
yet been suggested and which they did not at present desire to 
refer to, under which he thought the letters would be admissible. 
It was sufficient for the present to say if we shall give proof of 
insanity it may become a question whether it was real or feigned 
and then evidence of the cause will clearly be admissible to show 
it was real. 

The Cotjet: If upon further reflection or a change of the aspect 
of the case In the future progress of the trial, the Court should 
be of opinion that this evidence should be admitted, it would be. 

Mr. Carrington: We are prepared to prove that deceased had 
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never wronged this woman; that he died without a stain upon his 
character. 

Mr, Bradley: I won't take any man's word for that, when 1 
have the evidehce of the man's guilt in his own handwriting. 

Changes i^helps: Am a roughs; she seemed to have no 


lawyer of Burliugton, Iowa; had 
known accused from the time 
she was eight or ten years of 
age. She was of slender frame, 
of good temper, of a happy and 
active turn; had a brilliant eye, 
but was nervous. Though un- 
schooled, she was naturally in- 
telligent. Saw her in jail, in 
Washington, in February, sever- 
al times. Her eye wore a wild 
look; she was Incoherent, and 
in relating anything she would 
in a few minutes contradict her- 
self; was haggard in her ap- 
pearance; would not have 
known her by her voice. Knew 
Burroughs in Burlington, Iowa. 
Saw him with accused frequent- 
ly- 

Mrs, Eunice Phelps: Knew 
Mary Harris from 1862 or '63, 
when she moved to Chicago. 
Saw her in jail in this city; so 
changed that I would not have 
known her. Frequently saw 
Burroughs with her in Iowa. 
He called at the house often. 
Mary read her letters at her 
house. Her friends were strong- 
ly attached to her. Her sole 
motive and desire in life was 
to please Burroughs. He con- 
trolled her in all respects. 

Mrs. Mary Jane Winters: 
Knew accused about ten years. 
She was at her house nearly 
every day; came to her for ad- 
vice in all matters; was quite 
reserved, except in company of 
friends; she never desired to 
Increase her acquaintance; sup* 
pose it was because she was 
engaged from youth to Bur- 


other motive or aim in life than 
to please Burroughs, and to ful- 
fil her engagement with him. 
Burroughs visited my house in 
May, 1861; he apologized for 
coming by saying that he and 
Mary were engaged to be mar- 
ried, and he dared not go to 
the house of her parents to see 
her, as they were opposed to 
him. Shortly after this, Mary 
went to Chicago and clerked in 
a store. Burroughs afterward 
took her back to Burlington, 
when he informed me they 
would be married in three 
weeks, and that he did not 
wish the woman he was to 
marry to act as clerk any long- 
er in Chicago. Said he was 
trying to raise a company of 
men for the war; if he did not 
succeed in that, he would marry 
Mary and they would go to Cal- 
ifornia. He had a ring on his 
finger, and, when asked to re- 
move it, said he could not, as 
it had been put on with a wish. 
Some time afterward, Mary re- 
ceived a letter from him. in 
which he stated that he could 
not then get married, as he had 
a leg broken. Burroughs was 
master of Mary's heart and af- 
fections. 

Mrs. Louisa Hall: VLaTy Har- 
ris was a frequent visitor at my 
house. When quite young she 
went into the store of Mrs. 
Alexander, in Burlington. She 
went regularly to church. Her 
temper was good, but have seen 
her vexed; never saw her exhi- 
bit a violent temper. In the 
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spring of 1863 she went to Chi- 
cago. A short time before Miss 
Harris left for Chicago, Mr. 
Burroughs called to see her. 
Knew nothing of the relations 
between them but what Miss 


Harris told me. Miss Harris 
was very reserved, and gener- 
ally associated with married la- 
dies. Mr. Burroughs had com- 
plete control of her affections, 
and swayed her as he wished. 


Mr. Bradley offered in evidence the letter referred to in Mrs. 
Winters's testimony. 

Mr. Wilson objected. He said the paper was a mere mutilated 
part of a letter, and it showed no connection with the prisoner. 
It was but a half-sheet, had no signature, and was simply headed 
“Dear Little Mollie.” 

Mr. Bradley said it had been shown that the letter was in Bur- 
roughs’ handwriting, and it was in the possession of the accused. 

The letter was admitted as evidence. Dated Chicago, August 
18, 1862, and headed “Dear little Mollie.” It acknowledges the 
receipt of a letter, and the writer says he raised a company for 
the three-months’ service, but declined to take command of it, and 
raised another company for the three-years* service. Before start- 
ing, however, he broke his leg, and consequently he was obliged 
to abandon the project of entering the army. 


Mrs. Eliza J. Harris: Reside 
in Chicago; knew accused and 
Burroughs in Burlington. He 
called frequently at my house 
in Chicago and spent nearly 
every evening there with Mary 
Harris and often stayed very 
late. She always understood 
they were engaged because they 
acted in all respects as lovers 
and in all his letters he called 
her his darling Mollie and his 
only Mollie. Noticed a change 
in the defendant about the time 
of Mr, Burroughs' marriage. 
She came to my room two or 
three times a day and told all 
her troubles. She expressed 
the belief that Burroughs had 
all along been false to her and 
said he wanted to take her to 
an assignation house and offered 
to read to me the letter he had 
written her. When referring to 
the subject of the proposed 
meeting at the assignation 
house Mary would become much 


excited and would walk to and 
fro about the room. Advised 
her not to take it so much to 
heart. Her troubles seemed to 
prey upon her mind and she 
brooded over them day and 
night. Noticed a change in her 
health and she grew thin and 
poor. Her troubles seemed to 
be wearing her out. 

Lewis H. Davis: Am an at- 
torney in Chicago. June 5, 
1864, Marry Harris employed 
me to commence suit against 
Burroughs for breach of prom- 
ise of marriage. Commenced 
the suit on 5th July, 1864, and 
filed an affidavit for capias. The 
writ was never served. Under- 
stood the motive that prompted 
Miss Harris was to vindicate 
her character and honor, she 
being Impressed with the idea 
that the course of Burroughs 
had cast disgrace and dishonor 
upon her In the estimation of 
her friends. Showed me a let- 



260 ^yil- AMERICAN STATE TRIALS. 


ter written by Burroughs when ter. She asked me once to ao* 

he invited her to an assigna- company her to Washington to 

tion house; and after she be- institute proceedings against 
came satisfied that Burroughs Burroughs. Whenever the ques- 
had written the letter her love tion of the house of ill-fame 

for him appeared to turn to was brought up she spoke of 

hate. I requested permission to the matter in a tone of virtu- 
see Burroughs’ friends to settle ous indignation. Was convinced 
the matter. Accused would not that her feelings were such to- 
permit the conference with Bur- wards Burroughs that it would 
roughs friends. She said she not be safe for her to meet him 
did not wish any money, but alone, 
simply to vindicate her charac- 

Mr. Bradley offered to read the letters. The Court decided they 
were now proper testimony. Mr. Fcndall therefore read extracts 
from the following letters which were not signed by deceased, but 
which were proven to be in his handwriting: 

Ottumwa, November 1, 1858, signed *Tncog.” It commences: 
“Dear little Mollie” — an ordinary letter from a grown man to a 
little girl. He advises her not to show the letter to Mrs. Alex- 
ander, by whom she was employed, for she might injure him. He 
says he proposes to keep trace of her through the medium of the 
post office, and that she must not think it strange if he manifests 
that fatherly care he has assumed. She may not thank him for 
the assumption, but still he will exercise it. He says he would 
like to talk with her, and uses most endearing terms. 

Ottumwa, November 9, 1858, headed “Dear Mollie,” and also 
signed “Incog.” The writer acknowledges the receipt of a letter 
from Mary Harris. Advises her to be careful, and treat her em- 
ployer with proper consideration. Says she may rely upon his 
friendship and confidence. Says he will not flatter her, but tells 
her she has more than common qualifications. 

February 27, 1859, addressed “Dear Mollie,” and ending “Yours, 
affectionately,” but with no signature. From this it appears that 
Miss Harris had written to him, and addressed him as her dearest 
friend. He asks, “And am I really so?” and says he wishes to be 
considered her dearest friend and her truest. Her regard for him, 
he says, is felt with true appreciation. Goes on to speak of a 
number of enemies he had had in Burlington, and says, despite the 
enemies, he wants soon to go there, see little Mollie, and get the 
kisses she promised him on his advent. 

Eddyville, April 9, 1859, addressed “My dearest Mollie,” and 
ending, “Most affectionately, yours, A. J. B.” Acknowledges re- 
ceipt of a letter, and a “sweet little forget-me-not” enclosed. 
Promises to grant her request and never forget her. Reminds her 
how he used to scold her, and excuses himself by reason of his 
affection for her, and says he is her senior and almost old enough 
to be her father, and says if he were near her he would give her 
some of the sweetest kisses and fondle her in his arms. 
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Des Moines, April 18, 1859, addressed to **Dear little Mollie.*’ 
Says that the object that fills his mind is the fact that Mollie 
loves him in spite of all opposition, and he assures her, as his 
•‘dear girl,” that he will not soon become unmindful of the fact. 
Closes with his most affectionate regard. 

Eddyville, April 28, 1859, addressed ”My dear Mollie,” and un- 
signed, but concluding with the words, ”Good-by, my little darling.” 
Miss Harris is talien to task for writing what her correspondent 
calls a “suspicious letter.” He advises her to remain with “Sue,” 
(supposed to be Mrs. Alexander, with whom Miss Harris was em- 
ployed.) He says, “for my sake, dear, dear Mollie. stop with her.” 
He speaks of going to Pike’s Peak, but says he wants some of her 
kisses before he goes. 

Eddyville, May 11, 1859. addressed to “My dear little Mollie,” 
and ending with the words, “Yours, affectionately," but no signa- 
ture. Complains that Miss Harris does not write, but he hopes 
Mollie has affection for him yet. Hopes to let her yet hop on his 
knee, and to get some of her sweet kisses. Speaks of going to 
Pike's Peak, and says Mary's request, “don't go, dear," will be 
granted yet. Says he wants her to be happy and good, and refined 
in manner. 

Eddyville. May 22. 1859, and addressed “Dear little Mollie.” No 
signature, and ends with the words, “Good-by.” “There is a warm 
place for you way down deep in my heart.” 

June 11, 1859. No place named and no signature. Addressed 
“My dear, dear Mollie.” Advises her to be more careful of her 
health, and gives her a full history of his pecuniary matters and 
some pecuniary difficulties. 

June 26, 1859. No place mentioned and no signature, but ending 
“Dearest girl, good-by.” Is addressed to “Dear, dear Mollie.'* 
Intimates in this letter that she did not wish to be addressed 
as “little Mollie,” for she now wore long dresses. But he says 
he cannot divest himself of the thought that she is still the “little 
Mollie” who sat upon his knee and twined her arms about his 
neck, or who sat beside him, and about whom he twined his arms 
and lifted her up, and could have carried the precious burden to 
Paris. Expressed the fear that she would feel too big to sit again 
upon hlB knee and kiss him. 

June 30, 1859, (no place,) addressed “Dearest girl;” July 2, 
1859. and addressed, “My dear little Mollie;” August 2, 1859, and 
addressed “My darling little Mollie;” August 14, and addressed 
“My dear, dear Mollie.” In all of these letters the writer speaks 
to the prisoner in the most endearing terms; expresses his love 
for her, and gives her very good advice. Speaks of going to 
Pike's Peak, and also of his pecuniary matters. He invites her 
to meet him in a sort of surreptitious manner at Mount Pleasant. 

Monday, August 22, 1859. 

O! My Dbab Little Rosebud: Is it afther making me crazy 
that you are, or is for making me heart jump clear up into the throat 
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of me till I'm kilt intlrely, that you’re saking afther, that you 
Sind all the way from Burlington such a picture as would make 
the howley yir^n Mary blush again? O, howley St. Peter! what 

am I to do? My head grows giddy, and dlvil a bit can I sa. 

My hands fly up above the head of me; me flngirs stick right out 
sidewise; me hair stands on eend; me eyes steck out so far ahead 
of me, I can only touch them wid me hand, and I go runnin up 

the strate an’ back again like mad! O, howley Virgin Mary, inter- 

cede for me! for divil a bit of rason have I got left, an’ I’m mad 
intirely. You know, darling, when a person is bitten by a veno- 
mous snake, his skin assumes the color of the snake. If an 
abominable snake has such an effect on a man, is it strange that 
whem hetvitched by the sweetest-looking Irish girl that ever lived, 
he should become an Irishman? Who wouldn’t be anything to be 
the recipient of such a favor as was I on Saturday evening? How 
am I to thank you for such a favor? O, joyous surprise! Glad 
source of delirious Joy! 

Many times I had longed for your picture, and let my imagina- 
tion dwell upon the receipt of it, but durst not ask you for it, 
for reasons I will give you if we ever meet — not now; but it is 
the more grateful, coming as a surprise of inexpressible delight. 
Really, Mollie, as I returned from the post office after receiving 
it, I felt so light I could with difficulty keep the ground; I could 
scarcely avoid flying. I wanted to button everybody I met, and 
show them what I had got; and it required all the sense of pro- 
priety I could command to keep myself from doing so. 

O! that beautiful picture! beautiful! beautiful! beautiful! And 
my beautiful! beautiful Mollie! What can I now say for her? I 
cannot say — ^words fall me. Could I see her, I might, perhaps, 
express faintly what are my feelings, as reawakened by such vis- 
ible testimony of her loveliness. 

O, Mollie, Mollie! you have turned my dry, sterile, old bachelor’s 
heart into a gushing fountain of glad emotion, and warm, genial 
affection; and Mollie — dear, darling Mollie — is the source and end 
of all. Would I had a hundred Pike's Peak fortunes to lay at her 
feet, and the affection of a hundred hearts to lavish upon her. 
If ^'another Mollie'* were to contest the claim of my love, she 
would stand but a poor chance now, if not before. When you were 
remarking concerning the change (improvement) that had taken 
place in your personal appearance, were you trying to make me 
understand that you had added to your already redundant stock 
of beauty? I did not fully take the hint then; I understand now. 
Nature has surpassed herself in bestowing new charms when the 
measure was already full, running over, and Mollie herself is 
taken by surprise at her own new excellencies. I understand it 
all now, and a most effective way have you adopted to bring the 
fact to my comprehension, and as modest and winning as effective. 
Your beautiful picture! I have to look at it the last thing before 
I put out the light at bed-time, and the first thing in the morning, 
before even I put myself in a condition to have any one (unless 
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it were some one to whom I sustained a different relation than J 
ever yet sustained) to look at me, unless by accident, as occurred 
once in B., at my boarding-house, when, from my long white robe, I 
was mistaken for a Catholic piiest. Had my back been turned, 
they (the women who saw me) would have taken mo for one of 
their own number, unless they had carried their scenting^hox far 
in, in which case I pres^ime they would have discovered their mis- 
take. 

And many times during the day do I look again and again at 
this beautiful shadow cf a more beautiful substance, and each time 
draws forth some fresh exclamation of swelling admiration. 

Do not, my dear Mollie, let that accursed blotch on your neck 
be left to mar such a beautiful person as yours. You have neg- 
lected it already too long. Do so no more. 

Perhaps, dear girl, you will think me extravagant and excessive 
at my expressions of delight at the receipt of your picture; per- 
haps I am fulsome. nauscAiting even. But remember the circum- 
stances. A man would justly be thought a fool, who, going to 
the town pump, would clap his hands and dance with wild excla- 
mations of delight at the sight of water; but on the desert, where 
water had not been seen for many long, weary days, he would 
be thought perfectly sound, and all would rejoice with him. Were 
I with you, enjoying the richer favor of your presence, though I 
would receive your picture as a precious treasure, yet I would 
not go quite crazy over it, but would seek to exhibit good common 
sense. As it is, away off in the wilderness, among Arabs, hideous 
to behold, and worse to mingle with, I am like the man in the 
desert at the sight of water. So, under the circumstances, I hope 
you will excuse me, dearest, if I do plaster it on rather thick. I 
would not resort to gross flattery of your personal appearance, 
though your charms were those of Venus, (and I do not think 
them short of it,) for I possess too much of sincere regard for 
your best Interests to turn flatterer, and injure you with extrava- 
gant praise. I would rather tell you of your faults, and show 
forth my regard and appreciation of you by the unmistakable 
evidence of duty faithfully performed. 

“Faithful are the wounds of a friend, but kisses of an enemy 
are deceitful.” 

If I speak warmly in your praise, it is but the free gushing 
forth of uncontrolled feelings, and you know by experience may 
ring the din of hated chiding in your ears, and make you wish— 
O! so much! — it might but cease. But when I chide you, Mollie, 
I would rather take you in my arms, and soften the harsh accents 
by the soothing caresses of true, kind, and warm affection; for I 
am not a tyrant nor a bear in disposition; neither would I be 
the fitful cat, that utters her fondness in tones of winning tender- 
ness at one moment, and plants her claws to the quick into her 
darling pets the next. But I would be as I have professed, your 
true friend; in advance asking pardon for his many failings. 
Will you believe me, Mollie? and will you understand me, as I 
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make my imperfect efforts to express my sentiments; while I pro- 
test 1 could tell you a dam sight better if 1 could see you! And, 
my dear, dear Mollie, shall I not see you at Ottumwa the first of 
the month? Dear girl, I want to urge you to come, if at all prac- 
ticable, and don't let small considerations prevent you, and come 
in such a way as not to be tied up to somebody else, so to prevent 
our being together moM of the time, mind you. 

I broke my promise, and did not write “Sunday, but it was not 
because I had not intended to; but because I could not get a 
minute to myself. To-day has been rather dull, and I have 
snatched the odd moments to write you this broken letter. Will 
you accept it. darling, as the honest though poor expression of 
the warm sentiments of my heart, while I thank you again and 
again for your beautiful picture. Good-Bye. 

The following was written across the top of the letter: 

“Miss H was up here to visit H about four weeks since. 

and H — — will go to B in about two weeks. If you see her, 

she will tell you all about me. I call at their house quite fre- 
quently. You know she married , who used to live in B . 

Perhaps she will make you believe I have found another “Mol lie” 
up here. There are one or two respectable girls here that I go 
with to pass away the dreary hours; but compared with my dear 
little Rosebud, they are — I'll not say what. 

With a cartload of kisses, 1 bid you adieu. .*' 

September 11, 1859, addressed to “My dear Mollie.'' Also April 
25, 1860; and June 8, 1860, wherein the subject of going to Pike's 
Peak is still mentioned, and the most endearing terms are used. 

June 18, 1860, the writer says he cannot but appreciate Miss 
Harris's enduring affection. The letter is not completed but, 
is continued August 1st, and apologizes for not finishing it. Au- 
gust 22d, he writes upon the same paper, and again makes apology, 
giving as a reason for apparent negligence his absence from town. 
Asks Mary Harris to forgive him, and calls her his “dear, noble- 
hearted girl,” and promises to send her his picture. 

July 11. 

September 5, 1860, and addressed, “My dearest Mollie.” Excuses 
himself for not writing before; says he is chagrined at his folly, 
and is sorry he has compelled his correspondent to suffer too much 
anxiety on his account. Regrets that some one has found out 
the engagement between them, and says he would rather the devil 
had got his nose in the matter than that Mrs. H. should have done 
so. Expresses anxiety as to her Intention of changing her busi- 
ness, and expresses the hope she would go to school during the 
winter. 

September 23, 1860, “My dear, dear Mollie.” Speaks of a pro- 
nosed meeting, and says the desire to write is not lessened by the 
prospect of an early meeting; of clasping her to his bosom, and 
of feasting himself with her presence. Says he has had evidence 
of the fullness of her affection. 
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October 5, 1860, and addressed, “Dearest little Mollie.” Receipt 
of two letters acknowledged. Disappointment is expressed that a 
proposed meeting did not take place. Says an expected meeting 
must be postponed for three months -longer. £!xpects, however, to 
meet her while on his way to Chicago, where he expects to spend 
the winter, after which he will go somewhere, and pi'epare for a 
different life. He says: “I am tired of a life of single blessed- 
ness, or rather single cussedness, and could live very happily 
with a pretty little black-eyed, curly-headed lady, whose name I 
will not mention.’* This letter was not finished until October 10, 
at which time the writer excuses himself by alleging continued 
confinement at business. Uses the most endearing expressions in 
this letter, and says that those who in religious faith worship 
another Mary do not do so more earnestly than he does the Mary 
he adores. Asks her why she can't come to him, and says if he 
had money they would not long be separated. Hopes they may 
meet before three months, and ends the letter, “Yours, lovingly." 

October 12, 1860, and addressed, “My dearest Mollie." The re- 
cipient is invited to visit Fairfield on the ensuing Wednesday. 
Suggests to her to come, and not to go to a friend's, but to meet 
him at the hotel. If it is not agreeable for her to meet him at 
Fairfield, he suggests a meeting at Mount Pleasant, and suggests 
she should be at the hotel there also; almost begs for the inter- 
view. 

Chicago, February 11th, 1861, addressed **My dear Mollie," and 
is signed A. J. Burroughs, the only letter thus far signed by his 
full name. Speaks of having not yet seen an opportunity of mak- 
ing $10,000 a year, and has the blues since he left Burlington. 

November 29th, 1860, and addressed “My dear Mollie." Com- 
plains that he does not hear from her, and says he fears their 
letters have been intercepted, and that Mrs. H. has a knowl- 

edge of the relations they sustain to each other. Expresses the 
fear that their correspondence has been intercepted and inspected 
by the Postmaster, and by the priest. Was startled at the discov- 
ery, and gives as a reason for the inspection that it was discov- 
ered Miss Harris contemplated marrying some one out of the 
church. 

August 27th. 1861, addressed "My dear little Mollie.” Denies 
any indication of coldness towards his correspondent, and says 
there is a strong genuine attachment between them, and one 
which cannot be suppressed. 

September 10th, 1861, addressed. **My dear little Mollie." Speaks 
of the interest he has taken in their correspondence for three years 
past; and of stolen kisses in a back room of a fancy goods store, 
where he was employed as a bookkeeper; and that “black eyes al- 
ways interfered with his bookkeeping.” Says he may go to war. 

Tuesday, October 10, 1861, addressed “My dear little Mollie.** 
Warns her against the machinations of some one, and says he 
soon expects to go to Washington to get a major*B commission; 
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after which his business will reQuire him to be in Iowa, and he 
expects to be more with h'er. 

January 5, 1862, addressed ''My dear little Mollie.’* He says 
that in the lowest chamber of his heart there burns a fire for 
thrice dear little Mollie. Longs for the time when he can meet her 
and have a long interview with her. 

January 19th, 1862, addressed "Dear Mollie." This letter indi- 
cates that there had been a misunderstanding between the corre- 
spondents; says her requests shall all be complied with, and he 
will return whatever articles he may have of hers. Says she can 
burn his letters if she chooses to do so. Adds, in a postcript: 
"And must this be the finale of our enjoyment? Oh! my God, how 
bitter!" 

March 2, 1862, addressed "Dear little Mollie,” refers to an inter- 
view in Burlington, and says he feels much happier after it, and 
longs to have it repeated. Doubts not she also feels better sat- 
isfied. 

Letters dated April 13, 1862, addressed "My dear girl," and De- 
cember 28, 1862, addressed "My dearest Mollie." Writer speaks 
of his early intimacy with his correspondent when she was but 
twelve years old. and how that Intimacy ripened into love; and 
in the other he gives her advice as to her course of conduct. 

Washington, April 20, 1863, addressed "Dear little Mollie," says 
he does not know yet what his prospects for a position are, and 
he cannot suppress a feeling of anxiety as to those prospects. 


Zjouisa Devlin (by Mr, Brad- 
lay) : In the Spring of 1863 
was in Chicago in the millinery 
and fancy business there. Moved 
in July, 1864, to Janesville, 
Wis. Became acquainted with 
defendant in March, 1863, in 
Chicago. She told me she had 
come to Chicago to look out for 
a situation. I employed her 
from the first of May, 1863, as 
a clerk. She resided with me 
until she came to Washlrfgton. 
We occupied the same chamber 
and the same bed. After she 
came to live with me her health 
was good. Her temper was good 
and her disposition also. She 
was very lively. She went into 
no society whatever. I saw the 
deceased twice at our boarding- 
house In March, 1863; also twice 
at my store during that sum- 
mer. She received letters from 
him. Observed a change in 


Miss Harris after the marriage 
of Burroughs in September, 
1863. After the receipt of 
these anonymous letters, and 
feeling satisfied that it was 
Burroughs who wrote them, she 
became almost frantic, and at 
such times she would not know 
what she was doing or saying. 
During that night she com- 
menced to cry, and continued 
crying almost incessantly for 
two or three days. One morn- 
ing, supposing me to be asleep, 
after she was dressed she came 
to the bed, and leaning over 
me, said: "I have to leave 
you, but I am sorry to have to 
leave you." I put out my 
hands and caught her around 
the neck, and asked her what 
she was going to do. She 
would not tell me. I Insisting 
she then said she was going to 
have a walk on the lake shore. 
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She looked as if she did not 
know what she was doing or 
saying. I then got her to un- 
dress herself and get into bed. 
One day shortly after, she went 
into the yard with a large win- 
dow brush and struck my sister 
two or three times over the 
head without any provocation. 
She was not feeling very well 
one evening and she called me 
to the bedside and held me by 
the wrists. I begged her sev- 
eral times to let me go, but she 
held me tighter, seeming to 
have more strength than usual. 
I remember instances where she 
commenced to tear up books, 
clothing, anything that she 
could lay her hands on. At an- 
other time she ran at my sister 
with a carving-knife, I held 
her by the shoulders; she tried 
to leap out of th«j window into 
the street. I had to open the 
door and let her go out, but 
sent my sister to watch where 
she went. She at first ran 
around the street, not appar- 
ently knowing where to go, but 
at last went into the Tremont 
House. I tried to get her home 


but she would not come; when 
It got "’irk she came home by 
herself. 

Was that the evening you got 
Mr. O. H. Harris to go after 
her? Yes. sir. 

He is no relation of hers, as 
I understand? No, sir. 

Do you know of any subse- 
quent instances of excitement 
before you went to Janesville? 
Yes. sir, many. One little in- 
stance that happened at Janes- 
ville, some eight or ten days 
before she came down to Wash- 
ington, I remember particularly. 
Once my sister, having opened 
a handsome silk quilt to show 
us. Miss Harris took hold of it 
and commenced tearing it. I 
took it from her and then in 
getting her into her room she 
hallooed repeatedly, “Let me 
out, until I spread all the pre- 
serves in the house over the 
carpets. “ In these spells I had 
oftentimes to have assistance. 
Her strength was much greater 
on such occasions. 

This letter is in the hand- 
writing of Mr. A. J. Burroughs: 


Chicago, Aug. 7, 1863. 

Dear Mollie: I am again in town for a few days and wish to see 
you. Drop me a note to box 5982, stating where I can see you. 

Very Truly, 


Mr. Burroughs, about five or 
six weeks before he was mar- 
ried, called at my store to see 
Miss Harris. She never saw 
him after this interview. 

This letter of September 12 
Miss Harris brought from the 
post-office. She read it and 
then remarked: “Who in the 
world could have written the 


A. J. Bubbouohb. 

like of this to me?” When I 
found out what sort of a place 
it was I proposed to answer the 
letter and find out who had 
written it. I wrote an answer 
and signed he^* name. (The 
handwriting of the letter the 
witness identified as that of 
Burroughs.) 
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Chicago, September 8th, 1861. 

Miss Molly Harris, Chicago — Dear Molly: I am aware that it is 
stepping somewhat beyond the bounds of true propriety for a com- 
parative stranger to address a note to a young lady requesting her 
to meet him, but my hope is that you will excuse the presumption 
and accede to my request. I have had the pleasure of seeing you 
several times, but never have had the honor of an introduction. 
Now, my dear Molly, I have some things to say to you which I know 
you will be glad to hear, and I know of no better way to say them 
than for you to meet me, say on Friday, September 11th, at 94 
Quincy street, at one and-a-half o'clock in the afternoon. I am per- 
fectly well acquainted with the lady who keeps the house, and I 
know that we can talk there without interruption. You will, per- 
haps, have some hesitancy in coming, but you need not have, as I 
can assure you my sole motive in requesting the interview is that 
we may become acquainted, and that mutual friendship may result 
from it. I am confident I can convince you with a few words of 
conversation, that my sole desire is to be your friend, and I think 
a meeting would do us both good. Will you come? Do. 

If you would rather I would see you at some other place, write 
where and I will come. If you thing it improper to meet me, I hope 
you will at least answer this note and state your objections. 

Your friend, J. P. GREENWOOD. 

Chicago, September 12, 1863. 

Dear Miss Molly: Your favor of Thursday was duly received, 
and I was sorry to read that you could not come at the hour I ap- 
pointed. Unfortunately, I had previous business engagement at 
half-past three o'clock, which is my excuse for not coming. My en- 
gagement was of such a nature that it was almost impossible for me 
to neglect it. I should have been most happy to have seen you. I 
have been absent from the city since Friday night; have just re- 
turned this evening, and I now embrace the first leisure moment to 
say to you that I will see you on Tuesday, at half-past two o'clock, 
at the place formerly designated, (94 Quincy street,) provided it is 
perfectly satisfactory to you. I am very anxious to cultivate your 
acquaintance, which I think will result to our mutual good, and I 
hope you will grant me the privilege of proving to you that I desire 
only to be your friend. 

I will here say I have had the pleasure of seeing you several 
times, but never have had an introduction. 

If you cannot come at the time I have appointed, please say by 
note when you can come; or, if you prefer seeing me at some other 
place than 94 Quincy, if you will be kind enough to state the time 
and place, 1 will, if possible, see you. 

Tour friend. 


J. P. GREENWOOD. 
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The answer to the letter of 
the 8th I mailed myself. In re- 
gard to the letter of September 
12th, I showed the envelope and 
the address to the clerk in the 
post-office and told him to look 
particularly at the person who 
called for that letter and de- 
scribe him to me when I called. 
He said he would do so. I told 
him to look particularly at his 
hand. I called for the answer 
on the 14th. Miss Harris went 
with me. He described the man 
to us. He said he was a man 
who weighed about 170 pounds; 
that he had black hair, a heavy 
black beard, a rather pretty 
hand for a man of his size, was 
of medium height and on his 
finger wore a set ring. Miss 
Harris said, “that is the ring I 
gave Mr. Burroughs.” Miss Har- 
his handed the clerk this pho- 
tograph. He said, “Well, yes” 
and then hesitated but after- 
wards added, “I do not know, 
as the beard on this is higher 
than he wore it.” I asked him 
how much higher; he said, 
“"Well, I guess something about 
an inch.” He said that it might 
be the same person; that he 
could tell more accurately if 
this person was in the clothes 
he appeared in when he came 
to the post-office. He said the 
person who called for the letter 
was in citizen's dress with a 
heavy outside coat on. After 
the Interview Miss Harris got 
very much excited and said she 
never thought he would turn 
out to be such a rascal. I went 
out on that same day to call 
upon Rev. Dr. Burroughs to 
know from him If his brother 
was In town. Miss Harris, when 
she learned that he had been 
in town, was more confident that 


it was him. She said she would 
go the next day and return his 
likeness and all the letters she 
h:id of his, to Dr. Burroughs, 
and would let him know what 
a great rascal his brother was. 
She might have been gone over 
two hours; when she returned 
she brought them all back. She 
said she showed the anonymous 
letters to Dr. Burroughs, and 
he tried to persuade her to 
think that it was not his broth- 
er who had written them. She 
then said he acted in such a 
strange manner towards her, his 
hand trembled, and she thought 
there was some plot between 
him and his brother about the 
affair. She did not tell him 
she had these other letters, but 
concluded to bring them back 
again. She also told me that 
she saw A. J. Burroughs com- 
ing in in the cars as she was 
going out; that he poked his 
head out of the cars and looked 
at her. 

My sister and Miss Harris 
went to the assignation house 
on Quincy street; saw that pis- 
tol in her possession some time 
last fall. I asked her what she 
had bought it for; she said she 
was not the only lady who car- 
ried a pistol. She said she be- 
lieved Dr. Burroughs and his 
brother had some plot against 
her; said it was to pick her up 
on the street and run away with 
her where she would never be 
seen. She admitted she did not 
know how to use it and then 
showed me these cartridges as 
belonging to it. Do not think 
she knew how to charge it. No. 
P4 Quincy street is between 
Monroe and Adams street: it is 
a very small, narrow street, a 
kind of alley. Made inquiries 
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as to the reputation of the 
house — it was bad. I told her 
1 was informed it was one of 
the worst assignation houses in 
Chicago. 

She did not have any friends 
I know of other than the few 
acquaintances she formed in the 
boarding • house. She attended 
her church regularly. She did 
not read much except newspa- 
pers. She had no attendants or 
beaux or admirers. She told me 
she was going to be married to 
Mr. Burroughs in July. 

When I asked his brother, he 
crossed the floor before answer- 
ing me, then returned and said, 
“No, my brother is not In town. 
He left last night for Washing- 
ton.” Then he asked me if I 
was from Iowa. I never had 
occasion to restrain her liberty 
in any way. When she would 
be in these excited fits she 
would try to get out on the 
street. She acted entirely dif- 
ferent from what she did at 
other times. She was at such 
times incapable of judging be- 
tween right and wrong. These 
attacks would sometimes last 
five or six hours. In my store 
she took up a very heavy pin- 
cushion that had a brick in it, 
that was lying on the table and 
threw it at a customer. 

Q. Hadn't you known Mr. Bur- 
roughs to be a man of high 
character previous to that? A. 
I did not know what his char- 
acter was. Did not suggest to 
her the impropriety of carrying 
a pistol, or threaten to dis- 
charge her if she did not aban- 
don the habit. 

To Mr. Bradley: Up to the 
time of the receipt of these let- 
ters had no knowledge of her 
receiving attentions from any- 


body else except Mr. Burroughs. 
I did not communicate these pe- 
culiarities to her father because 
the relations between herself 
and her father at that time were 
not friendly. She said it was 
because she corresponded with 
Mr. Burroughs;^ that her father 
did not consider his reputation 
to be a very good one. She told 
me she could not live with her 
father and had to leave. 

Dr. Calvin M. Fitch: Am a 
physician in Chicago. I pre- 
scribed for hef^ in the Spring or 
Summer for some trifling dis 
turbance of the liver, but the 
first serious difficulty was in the 
fall of 1863. Think I saw her 
at intervals of three or four 
weeks for some two or three 
months. During these visits the 
nervous system was much af- 
fected. I found her suffering 
under severe congestive dys- 
menorrhoea, arising for the 
most part as a consequence of 
the irritability of the uterus; 
and such uterine irritation al- 
ways affects the nervous system. 
In some instances it develops 
into insanity; and indeed a dis- 
turbiince of the uterus — uterine 
irritability — is with females one 
of the most frequent causes of 
insanity. She was suffering at 
the same time a great deal of 
pain. Her eye was wild. I at- 
ti’ibute the wildness of the eye 
merely to the pain and irrita- 
tion consequent upon her phy- 
sical condition, believing that 
Just as soon as the uterus was 
allayed the whole thing would 
pass off. Among the moral 
causes of insanity disappointed 
affection is one of the Wst fre- 
quent; and we know that among 
physical causes, uterine irrita- 
tion is one of the most frequent. 
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The combination of these two 
causes we should naturally ex- 
pect to produce a very much 
greater effect than either would 
induce alone. 

If a party believed, whether 
truly or falsely, that the rela- 
tions which had subsisted be- 
tween them had been broken off 
by insult and injury, such an 
impression, whether correctly or 
falsely produced, would natural- 
ly affect almost any person, 
even if such person were not of 
a peculiarly nervous tempera- 
ment. It would of course affect 
a nervous person much more; 
and it would affect with especial 
force a person laboring under 
the peculiar physical disability 
to which I have alluded. 

Assuming that Miss Harris 
was contracted in marriage with 
the deceased, that she had an 
ardent affection for him, and she 
believed, whether correctly or 
falsely, that he had thus broken 
off the engagement and endeav- 
ored to inveigle her into a house 
of ill fame, her physical condi- 
tion being such as you have de- 
scribed, the effect most neces- 
sarily and obviously would be 
the most Intense nervous excite- 
ment; and it might be that that 
excitement would be entirely un- 
controllable. Assuming that all 
these moral influences, of which 
we have spoken, as true, that 
she had been very much at- 
tached to him, and that, under 
such circumstances, she had en- 
countered him in the Treasury 
building and taken his life, I 
should at least be led to believe 
that there was a strong prob- 
ability of her laboring under 
mental alienation. I should not 
be willing to swear positively 
that such was the case, because 


all these causes might operate 
upon some patients, without in- 
ducing insanity — absolute insan- 
ity. Any person would natural 
ly be much excited under such 
circumstances, and I think that 
that is nothing peculiar; but the 
contradictory statements that 
she makes to Mr. McCullough 
and to the officer, who had her 
in charge, are matters of a dif- 
ferent character, and would look 
a great deal more like a serious 
disturbance of the intellect. She 
would not be likely, under such 
circumstances, wilfully to tell a 
falsehood; but there is direct 
contradiction there; and, if the 
witness is usually credible, such 
contradiction, under such cir- 
cumstances, would argue very 
strongly for a serious mental 
disturbance-mental alienation. 

CrosH^examined: As an ex- 

pert on insanity, I have the 
same acquaintance with It that 
any educated physician is ex- 
pected to have. 

The dividing line between act- 
ual insanity, caused by a dis- 
turbance of the uterus and hys- 
teria, might be sometimes as 
difficult to draw as the line be- 
tween mental disturbance, aris- 
ing from any strong emotion, 
and insanity as a consequence 
of such emotion — as difficult as 
it is to tell when a chicken 
ceases to be a chicken i|flid be- 
comes a hen. 

I had no acquaintance with 
her except professionally. All 
that I knew of the case was 
v/hat I saw. I merely Judged 
that the nervous excitement that 
she exhibited arose from the 
physical cause, the existence of 
which I was aware of, and pre- 
scribed for her on those 
grounds, knowing Just as soon 
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as that uterine irritation was al> 
layed this nervous condition 
would undoi^btedly pass away. 
As to her capacity to control 
herself in regard to her acts, 1 
could have no opportunity what- 
ever to form an opinion on that 
point. I do not think any of 
my visits extended beyond fif- 
teen minutes; and no ethical 
question would be likely to 
come up in that time. 

After having heard that testi- 
mony read, and the alleged in- 
dications of insanity exhibited, 
I would judge her to have been 
insane when she committed this 
act. The nervous excitement 
that Miss Harris exhibited jit 
that time might perhaps have 
been nothing more than would 
have been exhibited by any per- 
son who suddenly found herself 
under like circumstances. What 
looks to me most suspicious in 
this case, and most like evi- 
dence of insanity, is the entire- 
ly contradictory statement made 
by her to Messrs. McCullough 
and Walter. Were it shown 
that at that time she was just 
recovering from one of these at- 
tacks, I should naturally expect, 
on any great cause of excite- 
ment being brought to bear 
upon her, a very much greater 
impression would be produced 
upon her than at any other 
time. 

July 12. 

Jane Devlin: Am a sister of 
Miss Louisa Devlin. Have known 
Miss Harris since she came to 
Chicago in May 1863. When I 
met her she had good health, 
was very cheerful and of good 
disposition. Have seen Mr. Bur- 
roughs at our boarding house 
two or three times. One even- 
ing Miss Harris was sitting on 


his lap and he was twisting her 
curls around his finger. 

I went to the house where 
Miss Harris was asked to go in 
those two letters — No. 94 Quincy 
street. Either 1 or Miss Harris 
asked if the gentleman had 
called on the 'Friday before to 
meet a lady there. She said 
‘‘ Ves, he had called at noon and 
remained several hours, but that 
the lady did not come.” She 
said he had told her that the 
lady lived on Clark street; that 
her name was Miss Harris; and 
he would take his seat by the 
window, she need not wait on 
the door, that he would go to 
the door himself when he saw 
the lady coming. I asked her 
to describe the person. She saiu 
that he was a man of medium 
size, rather round shouldered, 
and had black hair and beard, 
with bright eyes.. She said he 
used to belong to Chicago but 
was now engaged in government 
employ at Washington. I asked 
her to call at our store and we 
would show her a picture, to see 
whether or not she would rec- 
ognize it as the picture of the 
one who called at her house. She 
did call; Miss Harris showed 
her the picture of Mr. Bur- 
roughs. When we first went to 
the house, she was perfectly 
cool, and asked the women some 
questions, but soon got very 
much excited, and stopped ask- 
ing any questions, but stood si- 
lent, and trembled. 

The woman took the picture, 
looked at it and said that was 
certainly the person that called 
at her house. Some day about 
that time I saw Mr. Burroughs 
get into a car going out to Cot- 
tage Grove. 

The receipt of these letters 
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rendered her very thin and 
pale; and she was in very poor 
health after that. She had a 
good complexion and a very 
good color. After the receipt of 
these letters she became very 
pale and yellow-looking. 

The first time I remember see- 
ing her excited was about the 
latter part of September, 1863. 
She came into the yard with a 
window-brush and struck me 
several times with it. I asked 
her why she did it and she gave 
no reply. I remember of her 
getting greatly excited several 
times and tearing up books, 
clothing and such things. She 
slept very little of nights; often 
crying all the night, and keep- 
ing me awake. Many times of 
nights, when I would say I 
would not put up with her cry- 
ing, which kept me awake, she 
would get up and go into the 
next room, and lie on the floor 
until morning, without any 
clothing except her night 
clothes. 

It was in January, and the 
weather was intensely cold. 

The second Sunday in Janu- 
ary, 1864, she ran at me with 
a carving knife, without any 
provocation whatever. She had 
a letter, or letters, in her hand, 
and she asked, “Did I wish to 
read a fine letter?” I looked at 
it, and, seeing it was from Mr. 
Burroughs, I told her I did not 
want to hear any thing more 
about such a mean, contemptible 
fellow like him, and not to men- 
tion his name in my presence. 
She wanted to go out of the 
window into the street. My sis- 
ter prevented her from doing 
so; but she insisted. My sister 
finally opened the door, rather 
than let her go out through the 


window. She went out, and my 
sister told me to follow her, and 
see where she went. 1 did so. 
She went round two or three 
blocks, and then stopped a car 
on Madison street, and started 
to get in, but did not. 

She then ’went down Clark 
street and into the Tremont 
House, the btjst hotel in Chi- 
cago. We went after her at the 
Tremont House but she refused 
to come. About dark, however, 
she came home of her own ac- 
cord. When in these spells she 
very seldom said anything. She 
always sat looking on one ob- 
ject for nearly an hour. 

About a week before she left 
for Washington we had a sister 
who came to visit us. She was 
exhibiting to us a very hand- 
some piece-quilt of silk which 
she had made. Miss Harris got 
it from her, and commenced to 
tear it to pieces. It was with 
great difficulty that it was taken 
from her. 

Cross-exmnined: Never heard 
her talk very much about Mr. 
Burroughs. She has often told 
me that he deceived her and 
told me all about their engage- 
ments. Often heard her say she 
would sue him for a breaeh of 
promise of marriage. Told her 
I would not let on I ever heard 
he was living and would drop 
him. I have known her^o re- 
ceive attentions from no gentle- 
man other than Burroughs, 
either of mine or any other 
name. Do not know of her receiv- 
ing letters from any other per- 
son. She left Janesville the last 
of December, 1864. Told me she 
was going to Washington for 
the purpose of suing for a 
breach of promise of marriage. 
Do not know as I said anything 
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to her on the subject. Had no 
control over the girl; she was 
at liberty to go where she 
pleased. She told me she would 
return very soon, to resume her 
duties In our store when she 
returned. She was entirely ca- 
pable of attending to all busi- 
ness required of her. 

Charles A. Sengstack (re- 
called) : I did not see Burroughs 
fall, but saw him coming down 
the steps when a Mr. Chllahan 
caught hold of him. He came 
down the left-hand stairway on 
the north side. The room in 
which I carried Miss Harris is 
on the south side of the hall. 
As I entered the hall they were 
bringing the body of Mr. Bur- 
roughs down the stairway. I 
could not say whether she 
looked toward the body. She 
might very easily have seen him 
if she had been disposed to. She 
seemed to be perfectly calm and 
went along with me with her 
veil down. 

Joseph H, Bradley: Saw Miss 
Harris the third day after her 
imprisonment. Was applied to 
take charge of her case; de- 
clined until I saw her, and then 
became her counsel. Have made 
one species of insanity particu- 
larly a matter of study and that 
induced me to attend more es- 
pecially to the condition of Miss 
Harrl£ On the 25th April there 
were such developments as di- 
rected my attention especially 
to her, and from that time forth 
until the commencement of this 
trial I have made notes from 
time to time of the facts occur- 
ring under my own observation. 

Robert Beale: Am warden at 
the jail. The day after the kill- 
ing the door of her room was 
open and I heard a voice. She 


was walking with her back to 
me and therefore did not ob- 
serve I was by. She had her 
hands clasped and was walking 
up and down exclaiming, *T 
would not have killed him for 
the world. I loved him better 
than I do my life. Oh! I would 
have died for him but he would 
have ruined me." 

On the 20th June when going 
into her room and taking a seat 
opposite her she looked at me 
very intensely for a while, her 
eye seeming to be entirely suf- 
fused. The pupil of her eye was 
so completely covered up that 
you could not see it at all. 

Anna McWilliams: Am em- 
ployed as a clerk in the Treas- 
ury department. Was residing 
on the 30th January at No. 14 
Lexington street, Baltimore. 
Three weeks previous I became 
acquainted with Miss Harris; 
she occupied the same chamber 
with me part of the time. She 
was sick whilst there and just 
before she came to Washington, 
the Saturday night before. On 
this Saturday night she said she 
anticipated visiting Washington, 
but could get through her busi- 
ness in the course of an hour or 
two and would return on the 
same day. On Sunday night 
left her awake until a very late 
hour, probably between one and 
two o'clock, assorting some let- 
ters. She said she wanted to 
arrange them for the purpose of 
taking them to Washington the 
next morning if she felt well 
enough to go. She Intended in- 
stituting a suit in Washington 
against Mr. Burroughs for a 
breach of promise, and she was 
going to put the letters into a 
lawyer's hands. She said she 
would positively return in the 



MABY HARRIS. 


three o'clock train. If by any 
accident she was not able to get 
off in that train, she would leave 
in the four-and-a-half train. 

The evening of Monday we 
were going together to the col- 
ored people's school ; Henry 
Ward Beecher was to review the 
scholars. She had a return 
ticket. 

Cross-examined: She said she 
had no other intention than to 
enter suit against Mr. Bur- 
roughs; that she did not wish 
to recover anything from him, 
but merely wanted to let the 
public know that she was not 
the creature they supposed her 
to be. Her character had been 
spoken of in rather an unsatis* 
factory manner in consequence 
of the long intimacy which had 
existed between Burroughs and 
herself, and she was determined 
to let people see that she was 
not what they supposed. She 
had left her home and gone to 
Chicago, which she never would 
have done except on his (Mr. 
Burroughs’s) account; and that 
he had since deceived her by 
marrying another woman. 

She said she had seen a law- 
yer in Chicago, and had made 
some arrangement with him; 
but thought she had better come 
to Washington to carry out her 
plans in sueing Mr. B. Her ob- 
ject in visiting Washington at 
that time, she said, was to know 
whether he was in the city, for 
she had previously visited Wash- 
ington for the purpose, but 
found he had left the city the 
evening before her arrival. She 
purposed visiting Washington 
again to discover whether he 
was here, and then intended 
placing the letters in the hands 
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of a lawyer during the coming 
week. 

William H, Brown: Was em- 
ployed in the Treasury Depart- 
ment and was present at the 
time the first shot was fired at 
Mr. Burroughs; was about five 
feet in front of him and about 
thirty feet off from the person 
who fired the shot. After the 
first shot I turned suddenly 
around and saw a lady standing 
in the center of the hall in the 
act of cocking the pistol a sec- 
ond time. Had an impression 
that perhaps it was some sport; 
but seeing her raise her hand 
to fire again and no one in front 
of me but Burroughs, who had 
seen her and gone past me, I 
started towards the stairs. I 
did not know but what she was 
insane as she had a sort of a 
wild look and was firing at ran- 
dom. Therefore I thought if 
that was the case she was as 
likely to hit me as anyone else, 
or if shooting at Burroughs still 
as liable to hit me as him. So 
I accordingly started on after 
Burroughs. When I reached the 
stairs, glancing around and see- 
ing that he was going to take 
the left-hand stairs, I went down 
on the right hand. 

Dr. Charles H. Nichols: Am 
Superintendent of the Govern- 
ment Hospital for the insane. 
The subject of the mlhd has 
been a specialty with me for 
eighteen years. At the request 
of two gentlemen I visited Miss 
Harris in her room in the jail 
four or five times and conversed 
with her with a view to ascer- 
tain her mental and physical 
condition. I believe I have heard 
all the evidence bearing upon 
her mental and bodily health 
which has been given before thta 



276 XVII. AMERICAN STATE TRIALS. 


court. From my personal ob- 
servation of Miss Harris, and 
assuming the testimony under 
oath, relating to the state of 
her mind, to which I have list- 
ened, to be true, I am led to the 
following conclusions: 

Miss Mary Harris's brain and 
nervous system are large and 
active. The nervous tempera- 
ment largely predominates over 
the other temperaments of phy- 
siologists. She has been afffect- 
ed with painful dysmenorrhoea 
from the autumn of 1863 to near 
the present time. Her ment«al 
faculties are stronger and more 
active than the average of wo- 
men. Her temper is highly sen- 
sitive and spirited, but kind and 
placable. She has not enjoyed 
the advantages of much moral 
or mental training. Her char- 
acter was that of an uncom- 
monly sprightly and engaging 
girl, who had attracted the no- 
tice and regard of highly re- 
spectable gentlemen and ladies 
In Burlington, Iowa, who es- 
teemed her for her intelligence, 
honorable ambition, and virtue. 
Both her physical constitution 
and health, and her mental and 
moral constitution are such as to 
render her unusually susceptible 
to either a physical or moral 
cause of insanity. She has been 
exposed at the same time to the 
physical and moral agencies 
which frequently cause mental 
derangement, and those to 
whose effects she was peculiar- 
ly susceptible. 

1. Painful dysmenorrlKBa. 

2. Disappointment in love — 
the sudden and unexpected 
breaking off a long continued 
engagement of marriage, in a 
manner most calculated to deep- 
ly wound the sensibilities of a 


nervous, proud, and virtuous 
young woman, and to disturb 
her reason. From the moment 
of this disappointment in love — 
this great shock to her delicate 
moral sensibilities — ^there was a 
material change in her spirits 
and health, and she at times ex- 
hibited acts of insane violence. 
She was unquestionably insane 
at times during the period be- 
tween the disappointment and 
the homicide. The circumstances 
attending the homicide by her, 
are better explained hy the as- 
sumption that it was an act of 
insanity, than that it was an 
act of malice or revenge. The 
state of her body and mind 
since the homicide is calculated 
to corroborate the theory that 
there is a continuous morbid 
susceptibility to mental disturb- 
ance, and that the homicide was 
an act of insane violence. 

I do not consider a knowledge 
of right and wrong in the ab- 
stract as a test of insanity; nor 
even a knowledge of right and 
wrong in respect to any criminal 
act that may be committed by 
an Insane person. I, perhaps, in 
justice to my profession, should 
say that that view has never 
been taken by it, though the 
views of your profession have 
never been as clearly defined 
upon that point as have those of 
mine. I am aware that a knowl- 
edge of right and wrong has 
been, by certain jurists, particu- 
larly in England, held to be evi- 
dence of responsibility in crimi- 
nal cases. By **lnsane Impulse" 
I understand that an individual 
is impelled, in consequence of 
disease of the brain, suddenly 
to commit an act that he is un- 
able to restrain himself from 
committing. In some instances 
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there is, probably, a conscious- in most Instances I think there 
ness of the nature of the act; but is not. 

July 1$. 

Cross-examined: I base my opinion upon the facts and occur- 
rences testified to by the Misses Devlin and Dr. Fitch, and my be- 
lief that she was insane between the disappointment and the homi- 
cide is corroborated by what I observed myself of her condition and 
by the facts and circumstances to which Dr. Bradley testified. 


I should denominate it a case 
of periodical or paroxysmal 
mania. The term, mania, is ap- 
plied to that kind of insanity in 
which the excitement is great 
and general. The term paroxys- 
mal, or periodical mania, is ap- 
plied to that form of mania, the 
active symptoms of which recur 
sometimes pretty regularly, and 
at other times at irregular 
periods; and between them there 
is a greater or less remission in 
the activity of the disease. While 
under the Influence of these par- 
oxysms of mania that I suppose 
existed, and still exist, I pre- 
sume her mind was so far af- 
fected as to cause her to have 
violent impulses, and to be un- 
able to restrain them; and also 
to entertain either unfounded 
views and feelings, or entertain 
those that had a foundation, with 
a morbid energy, so as to make 
them appear to her much more 
important than they would in 
health. No amount of premedi- 
tation and preparation to com- 
mit a homicide, in my judgment, 
precludes the idea that that 
homicide was an insane act. I, 
however, deem it equally due to 
the truth of science to say, that 
if there is evidence of premedi- 
tation and preparation, a much 
closer scrutiny should be made 
in respect to the existence or 
non-existence of insanity. If in- 
sanity is supposed to exist. That, 


in other words, such premedita- 
tion and preparation are calcu- 
lated to throw more or less sus- 
picion or doubt upon the exist- 
ence of insanity, or that the act 
was an insane act. So far as I 
understand the circumstances 
connected with the homicide, as 
testified to in my hearing, they 
do not of themselves prove the 
existence of insanity; though 1 
think they were in harmony, in 
the main, with what usually oc- 
curs when an insane person com- 
mits a homicide. There appears 
to have been no effort to commit 
the act secretly. The best op- 
portunity of committing the act 
was not embraced, as I think a 
sane person would have done. 
There were no efforts to escape; 
no attempt to palliate the crime 
by alleging provocation. On the 
contrary, she expressed her sor- 
row that she had done it; and 
her great distress in consequence, 

I base my statement upon the 
testimony of Policeman Walker, 
Secretary McCullough, and Mrs. 
Woodbridge. I would regard the 
prisoner as actually diseased in 
mind from the date of her disap- 
pointment to the day of the 
homicide. 

Mr. Hughes: I desire you to 
give your opinion from what you 
know of this case, whether the 
act here proceeded from an in- 
sane impulse? I am of opinion 
that it did. 
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July IS. 

James A. Conner: I was em- 
ployed in the Treasury Depart- 
ment. Was down stairs on the 
third floor at the time Mr. Bur- 
roughs was shot. I saw the per- 
son when she fired the last time. 


When the second shot was flred 
she turned and passed right by 
me and went down the west front 
steps. She walked down at a 
pretty smart rate, and seemed 
to be under great excitement I 
think that she was very pale. 
Her eyes looked wild to me. 


IN REBUTTAL. 


John N. Goode: Reside in Chi- 
cago. Saw prisoner during the 
Fall of 1863 nearly every week; 
the last time an hour or two be- 
fore she started for Baltimore. 
Do not see much difference in 
her manner. She is not quite 
so cheerful, of course, as she was 
then. She has not so much hair 
as she had at time and looks 
paler than what she did then. 
Perhaps, too. she is not so fleshy, 
but I see no material change. 
The evening of which I speak 
there was some little card play- 
ing and one thing and another. 
She seemed very cheerful — 
seemed to enjoy herself very 
much. 1 did not at that time 
observe any Indication of ill- 
health, either mentally or bodily; 
observed nothing at all remark- 
able* in her conduct. 

Rev. Dr. John C. Burroughs: 
Am a clergyman; have been 
president of the University of 
Chicago since 1858. Deceased 
was my brother. He came to 
Chicago early in the Spring of 
1861. In September, 1863, two 
ladies called on me in Chicago, 
one of whom Introduced herself 
to me as Miss Harris. She put 
to me the question “Whether my 
brother were in town or not?” 
My reply was that he was not; 
that he had been in town but 
had left for Washington. She 
then produced these two letters, 


stating to me that she had reason 
to believe that they or it was 
written by my brother. After 
reading the letters, I said to Miss 
Harris, “Those letters were not 
written by my brother. The 
handwriting is not only not his, 
but he could not counterfeit such 
a handwriting as that.” I then 
continued: “Miss Harris, you 
have known my brother a good 
while, and you are acquainted 
with his handwriting,” I said 
further, that at the date of that 
first letter, September 8, my 
brother was in Washington, 
while this was a drop letter — 
dropped in the Chicago post of- 
fice at that time, as shown by 
the stamp upon it. I said, “1 
know that that is so, and can 
swear to it.” I gave the reason 
why I knew it: that I had cor- 
respondence from him, and knew 
when he left Washington and 
arrived in Chicago. I then 
turned to her, and said: “Miss 
Harris, I wish to know whether, 
in the long time that my brother 
has been acquainted with you, 
he has ever said anything to you, 
or made any dishonorable propo- 
sition, that Justifies you in en- 
tertaining such a suspicion of 
him?” She replied he had not; 
and continued — with consider- 
able feeling, as I observed — ^to 
say that he had always been her 
truest friend, and had never said 
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a word or done an act which 
was not in the highest honor; 
that she regretted that she had 
entertained the suspicion, and 
that it never would have en- 
tered her mind, but that it had 
been suggested by others, and 
that she could not think who 
else could have written them; 
and then added, that neither the 
handwriting nor the circum- 
stances Justified her in the sus* 
picion. She reiterated her re- 
gret that she had called on this 
errand, and requested me never 
to mention the circumstance to 
my brother. I told her I would 
not, with the understanding that 
the subject there dropped. I 
asked her whether he had vio- 
lated any engagement to her? 
She disclaimed any such viola- 
tion of engagement; and dis- 
claimed the existence of an en- 
gagement; but added that there 
was a long correspondence, and 
that she had letters, or a letter, 
of his with her then. I asked 
her if I might see any she had; 
and she thereupon produced one. 
and handed it to me. I read it, 
and then said to her, “That is 
Judson’s letter.” After express- 
ing to her my regret that she 
should have had any pain or 
trouble on the account, she re- 
tired. I have not seen her from 
that day to this, to my knowl- 
edge. 

I taught my brother writing; 
and have seen him write a great 
deal. I criticised his handwrit- 
ing a great deal shortly before 
his death, pointing out to him 
faults and errors in his mode of 
forming letters; particularly 
found fault with him because he 
did not write plainly. He has 
kept books for me, made out 
bills, copied papers of various 


kinds and descriptions for mo, 
and, of course, has corresponded 
with me very largely, from all 
of Which I have obtained a 
knowledge of his handwriting 
and his mode of forming letters. 
These two letters dated the 8th 
and 12th of September are not 
in the handwriting of my brother. 
My brother arrived in Chicago 
on Fi’iday morning, September 
11. It takes 36 hours, I think, 
to go from Washington to Chi- 
cago. He left Cliicago on the 
15tli of September at six o'clock, 
p. m. He would have been 34 
years old had he lived until the 
Spring of the present year. 

July Iff. 

Cross-examined: 1 never saw 
Miss Harris more than two or 
three times. Saw her at the 
University at a public reception 
when she was introduced to our 
family and probably by my 
brother. Never recollect to have 
met her in the street. Was not 
aware at the time I saw her at 
that social meeting that a long 
correspondence had been going 
on between her and my brother. 

At her entrance and during the 
conversation Miss Harris was en- 
tirely calm and entirely self-pos- 
sessed until the point where she 
replied to my question whether 
he had ever done or said any- 
thing which justified her in the 
suspicion. In her reply to that 
question when she said he had 
not and that he had always been 
her truest and best friend, my 
testimony was, I think, that she 
said it with evident feeling. He 
was married by me on the IBth 
of September. 

I cannot remember any expres- 
sions to others, but my general 
idea was that they had been ac- 
quainted with each other — per- 
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haps interested in each other, 
and very likely that I may have 
said that I presumed my brother 
might have entertained the 
thoughts of marrying her, but 
when circumstances changed, and 
he was unable to afford Miss 
Harris the means of education, 
he abandoned the idea. I pre- 
sume I have said that to Miss 
Riordan. I have said it repeat- 
edly since the occurrence, as a 
presumption, and not based on 
knowledge. 

At the time I went to Janes- 
ville I called on the District At- 
torney there, and asked his ad- 
vice as to what was proper in 
this case, that having been the 
home of the party who had shot 
my brother. He referred me to 
the United States marshal, Mr. 
Burbee. Saw Mr. Burbee and re- 
quested him to look up the facts 
in this case-— everything bearing 
upon it. He has done so from 
time to time; and on being ad- 
vised that this trial had opened, 
in Chicago I telegraphed to Mr. 
Burbee to send any witnesses 
that he knew of, or such wit- 
nesses as he had previously in- 
dicated. 

Mr, Carrington: You have 
been asked, sir, in reference to 
your visit to different places. I 
suppose you felt it was your duty 
to have this case thoroughly in- 
vestigated as far as you could? 
My motives were these: that in 
the presentation of this matter 
at the time of its occurrence, and 
as I understood it was to be pre- 
sented by the defense, my 
brother's reputation and charac- 
ter were more or less involved; 
and at the request of his widow, 
for the sake of his child, I could 
not feel otherwise than inter- 
ested so far as it affected his 


reputation, in having those 
things cleared up. 

Mrs. E, A, Flemming: I re- 
side at Baltimore. Miss Harris 
on 6th of January last, came to 
my house to board. She said her 
business was to go to Washing- 
ton; that she Vas not very well, 
and she was stopping in Balti- 
more for she did not know how 
long. Her object in going to 
Washington, she said, was to col- 
lect money for the Misses Dev- 
lin — ^the ladies by whom she was 
employed. That was what she 
told me the first evening she 
came there. Miss Devlin used 
to do business in Baltimore, be- 
fore going to Chicago. The pris- 
oner remained at our house until 
the 30th day of January, the day 
she came to Washington. She 
used to go out occasionally to 
evening entertainments with Mr. 
Devlin, brother of the lady with 
whom she was engaged. He was 
the only gentleman she ever went 
out with. Subsequently, she said 
she intended to come down and 
sue an old lover for a breach 
of promise. That she had been 
engaged to him for seven years, 
and that he had married another 
young lady, but had corresponded 
with her up to within a month 
of his marriage. She thought 
what induced him to marry this 
lady in Chicago was the fact of 
her having money. Her object 
in instituting a suit she said was 
merely to clear herself and let 
the world see that she was a vir- 
tuous girl. She said something 
about two anonymous letters that 
she had received, signed Green- 
wood. She believed that Mr. Bur- 
roughs loved her, but married 
the other one because she was 
rich. She always held him, Mr. 
Burroughs, in very high estima- 
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tion — always speaking very well 
of him. 

The previous evening to her 
coming to Washington Rev. Mr. 
Dudley was playing a hymn on 
the piano in the parlor — she got 
up. picked up one of the orna* 
ments in the parlor and went 
round to take up a collection. I 
thought that very strange con- 
duct. She complained very much 
of her throat and complained of 
being very weak. She had very 
little appetite. Sometimes she 
would be sitting alone apparently 
engaged in deep thought and 
then she would get up and all 
at once commence to sing a love 
song: 

"First she loved him as a brother 

And he doubted her when her 
love was stronger." 

Then she would come to where 
I was and appear to be in a very 
good humor. 

Cross-examined: I went to the 
cars with Miss Harris and gave 
her my ticket. She was to re- 
turn that evening. We were to 
go to a lecture together. 

Dr. May: Am a practicing 
physician and have had an ex- 
perience since 1834. Had oppor- 
tunities of judging of the effect 
of physical diseases upon the 
mind, but am not an expert on 
the subject of mental diseases; 
never made the study of the 
mind a specialty. Studied it as 
much as educated physicians do 
generally, but whenever I had 
a case of insanity persistent in 
its nature and strongly devel- 
oped I did not attend to it my- 
self. but put it under the charge 
of those who had made the study 
of the mind a specialty. It 
would be with a great deal of re- 
luctance that I would give an 


opinion in a case where life was 
involved in regard to the mental 
condition of a patient, without 
knotting all the facts, antece- 
dent and subsequent connected 
with the case. In my opinion 
the antecedent condition of the 
patient and the circumstances 
occurring at the time, do not 
satisfy me of the insanity of the 
patient in the general acceptsi- 
tion of the term, without there 
were facts before and afterwards, 
to confirm that of which T have 
no knowledge. The simple ab- 
stract question as stated here 
would not satisfy me that the 
patient was Insane at the time 
of committing that act. 

Juljf 17. 

Mr. Bradley here stated to the 
witness a long, hypothetical case 
embracing all the evidence given 
by the defense. 

Dr. May: I should say that a 
patient who had evinced the 
symptoms as detailed — the ante- 
cedent symptoms as detailed and 
the physical symptoms detailed — 
who had committed that act Jis 
detailed, labored at the time 
under paroxysmal insanity. 

Dr. Young: Am the physician 
at the jail and have been since 
the prisoner was confined. I gen- 
erally saw her for the purpose 
of examining as to any physical 
disease, without any reference 
whatever to mental. Did not ob- 
serve any physical disease — dys- 
mennrrhoea for instance. 

Dr. William P. Johnson: Have 
been in practice here a great 
many years. 

Dr. Bradley: I submit to you 
the same hypothetical case put 
to Dr. May, which please read 
carefully and then give your 
opinion as to the condition of 
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the patient therein described. 

Dr. Johnson: It appears from 
the history that the patient has 
suffered, as 1 have stated pre- 
viously, from dysmenorrhoea, at- 
tended with marked symptoms 
of hysteria. Without being able 
to say whether she was or was 
not, at the time of the homicide, 
in an insane condition, she was 
certainly In that condition which 
had previously been character- 
ized by evidence of insanity, and 
the cause, the most marked that 
could have occurred, was there 
to cause some condition certainly 
analogous to that which had ex- 
isted from a much slighter cause 
— though from certain acts of 
alienation and of violence that 
she had committed before. I 
should have said that this pa- 
tient was laboring under this 
hysterical condition, and I want 
here to explain what I mean by 
hysterical. The ordinary accep- 
tation of that term is not that 
which is meant by it medically. 
It is ordinarily understood as 
something more or less volun- 
tary, as proceeding from a weak 
mind, and that the person, there- 
fore, is nervous, in the ordinary 


acceptation of that term. By the 
term, as used medically, we con- 
sider an individual suffering 
from hysteria as irresponsible for 
any act which she might commit. 
It is Just as impossible for them 
to prevent violence as it would 
be for them to prevent being 
drowned, if thrown into water 
deep enough, and there allowed 
to remain. 

D)\ Thomas Miller: Was in 
court this morning when the 
liypothetical case put to Dr. May 
was read to him. I concur en- 
tirely with the views and opin- 
ions expressed by Dr. May. 

Dr. F. Howard: Have read 
over the hypothetical case. I 
would suppose the patient thus 
described to be subject to men- 
tal alienation and that she was 
subject to insane impulses — ^pos- 
sibly suicidal or homicidal 
mania. 

Peter Hartwell, George F. 
Moscly and E. H. Strong, who 
had known the prisoner in Chi- 
cago and Janesville, testified that 
they had noticed no change in 
her conduct. She was always 
bright and cheerful. 


THE INSTRUCTIONS TO THE JURY. 


July 17. 

The Court met at ten o’clock. 

Mr. Bradley submitted to the Court the following prayers on the 
part of the defense and asked that the Jury be Instructed therein: 

If, from the whole evidence in the cause, the jury shall find that 
the prisoner committed the acts charged in the indictment in the 
manner and at the time and place therein named, and thereby pro- 
duced the death of the said A. J. Burroughs, as therein stated; 

And if, from the evidence aforesaid, they shall further find, that 
when the prisoner committed the said acts she was, either by phy- 
sical disease or some moral cause not voluntarily Induced by herself, 
or both, operating upon her mental faculties, unable to control her 
will and actions with reason and judgment in reference to the acts 
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80 committed, then in judgment of law she was insane, and could 
not be guilty of the offense charged in the indictment, and is en- 
titled to a verdict of not guilty. 

Or if, at the time of committing the said acts as aforesaid, the 
prisoner was moved thereto by an insane impulse controlling her 
will and judgment too powerful for her to resist, and said insane 
Impulse arose from causes physical or moral, or from both com- 
bined, not voluntarily induced by herself, she is entitled to a ver- 
dict of not guilty. 

And if the jury entertain a reasonable doubt as to the soundness 
of the mind of the prisoner, as stated in the foregoing instructions, 
at the time of the committing of said act, she is entitled to the 
benefit of that doubt, as she would be to the benefit of a doubt as 
to any other material fact in the cause, for it is one of the elements 
of the crime charged in the indictment in this case, that the person 
charged at the time of the committing of the offense be of **sound 
memory and discretion*' and without this the offense is not com- 
plete in law. 

Mr. Wilson presented the following piayers on the part of the 
prosecution: 

1. If the jury believe, from the whole evidence, that the prisoner 
at the bar left the town of Janesville, WiBConsin, and came to the 
city of Washington for the purpose of instituting a suit against the 
deceased for a breach of promise of marriage, bringing with hei- the 
pistol offered in evidence, and, after arriving in this city, and 
armed with the said loaded pistol, on or about the time stated in the 
Indictment, repaired to the Treasury Department, in this city, in- 
quired for the deceased, went to his room in said building, and saw 
him; then concealed herself, and laid in wait for him, and as he was 
passing by. fired said pistol at him, inflicting a wound by which he 
died, and then, cocking the pistol, fired at him a second time, they 
should find her guilty as indicted, unless they are satisfied by said 
evidence, beyond a reasonable doubt, that at the time said homicide 
was committed as aforesaid, the accused had not sufficient reason 
to know the nature, quality, and character of the act of homicide, 
and sufficient capacity to distinguish right from wiong in regard to 
that particular act. 

2. If the jury find from the whole evidence that the deceased 
came to his death at the time and place, and in the manner set forth 
In the foregoing prayer, they must find the accused guilty as In- 
dicted, unless they are satisfied by said evidence, beyond a reason- 
able doubt, that at the time the said homicide was committed, as 
aforesaid, the accused had not sufficient capacity to distinguish 
right from wrong in regard to the homicide, or was from disease 
incapable to resist the commission of the act. 

3. If the Jury find from the whole evidence that the deceased 
came to his death at the time and place and in the manner set forth 
in the foregoing prayer, and if the jury further find that the accused 
entertained feelings of hatred towards the deceased, and was con- 
scious that she was at certain periods subject to paroxysmal in- 
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sanity, and that the presence of the deceased was an exciting cause 
of paroxysms of Insanity, and having previously armed herself with 
a pistol, voluntarily sought the deceased in the manner set forth 
in the prayer, the accused is not entitled to an acquittal on the 
ground that the act of shooting was an insane impulse or caused by 
paroxysmal insanity, but the Jury should find the accused guilty 
of murder or of manslaughter. 

4. If the jury find from the whole evidence that the deceased 
came to his death at the time and place and in the manner set forth 
in the foregoing prayer, in order to entitle the accused to an 
acquittal on the ground of Insanity, it is not sufllcient for the 
accused to show a state of mind susceptible to disease, nor is it 
Buificient that the proof merely shows that it was possible, or even 
probable, that at the time of the commission of the homicide the 
accused was of unsound or diseased mind, and subject to fits of 
insane fury, and was subject to paroxysmal insanity. 

5. If the jury find from the whole evidence that the deceased 
came to his death at the time and place and in the manner set forth 
in the first prayer, and if the jury further find that at the time of 
the commission of the homicide the accused was insane according 
to the evidence and the law as stated by the Court, they should 
render their verdict in the following form, to wit: Not guilty by 
reason of insanity, or words to that effect, act February 7, 11 
Statute 158, sec. 5, 1857. 

6. If the jury find, from the whole evidence, that the deceased 
came to his death at the time and place and in the manner set 
forth in the first prayer, in order to entitle the accused to an 
acquittal on the ground of insanity, it is not suiRcicnt for the 
accused to show a state of mind susceptible to disease, nor is it 
suflicieiit that the proof merely show that it was possible or even 
probable that at the time of the commission of the homicide the 
accused was of unsound or diseased mind and subject to paroxysmal 
insanity; but it must be shown to the satisfaction of the jury, and 
beyond reasonable doubt, that the act of homicide proceeded from a 
paroxysm of Insanity occasioned by disease, and not from criminal 
intent. 

July 18. 

JiTixsK Wylie: 

Gcutleuien of the Jury: The Court has had submitted to it, by 
the counsel on both sides, certain propositions, called prayers. I 
had intended to write out my views on all the questions on which it 
was proper for the Court to give its views on this most important 
case. Such has been the pressure of business, I am compelled to 
restrict myself. 

Insanity is the defense which has been set up in this case, as no 
person but a person of sound mind is responsible in courts of law 
these days. It is very plain, from the evidence in the case here, that 
the prisoner at the bar is guilty of wilful murder, or else she is not 
guilty at all. 

Wilful murder is where a person of sound mind and discretion 



MARY HARRIS. 285 

unlawfully kills any human being in the peace of the government, 
with malice aforethought or implied. 

With these preliminary observations, to which 1 am compelled to 
limit myself, I proceed now to answer the prayers asked by the gen- 
tlemen in the case. 

First prayer for the defense: The Court will grant that instruc- 
tion, striking out the words, **with reason and Judgment.*’ 

The second prayer is granted. 

The third prayer is refused. 

Whatever may be the individual opinion I may entertain on this 
question, as to which I do not wish to be understood as conveying 
any intimation, I am convinced the law is not as expressed in this 
prayer. On the contrary, the Court instructed you that the defense 
set up in this case must be made out affirmatively, beyond a reason- 
able doubt, by a preponderance of evidence. 

There are to be found some authorities in this country which 
would sustain the prayer, and 1 admit that the tendency of the 
courts seem now to have set in that direction; but the weight of 
authority is still on the other side, and I feel especially bound, as 
respects my own course on this question, by the decision in Foley's 
case made by the late Circuit Court of this District in error to the 
Criminal Court. 

The first prayer offered by the prosecution is not granted, for 
reasons on which the Court has already granted the first and second 
prayers of the defense. 

If, at the time of the commission of the act, the party was labor- 
ing under an insane impulse, produced by either physical or moral 
cause sufficient to dethrone her mind, or if frenzy had mounted the 
throne of reason, so as for the time to dethrone reason, the party 
was insane. 

The second prayer is granted, with this qualification to be added: 
"or was impelled to the act by an insane impulse produced either 
by diseased physical condition, or by moral causes operating on a 
diseased state of her system, stinging her to madness, and for the 
time displacing reason from its seat.” 

The third prayer is not granted. 

If the act in question was committed whilst the prisoner was in- 
sane in the sense already explained, she cannot be made responsible 
for it by any conduct, declarations, or behavior on previous occa- 
sions, when her mind was under the government of her reason. 

The fourth prayer is granted. 

The Jury must be satisfied beyond a reasonable doubt that the 
prisoner was not merely liable to the insane attacks referred to, but 
that the act in question was committed by her whilst she was actu- 
ally possessed and irresistibly controlled by the presence and power 
of one of them. 

The fifth prayer of the prosecution is refused. 

The plea in this case is simply not guilty, and the act of Congress 
does not require the Jury to state upon what reasons they are to 
find their verdict. 
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Mr. Bradley: The counsel for defense were gratified with the rul- 
ing of the Court, except as to the refusal to grant the third prayer. 

THE SPEECHES TO THE JURY. 

Mr. Wilson: (ientlemen: You are glad to see that the 
end of this long and painful trial is now not far distant. 
For nearly two weeks, with a thankworthy and most pa- 
tient attention, you have, watched the complete unfolding 
of the dark texture of the prisoner’s life, and the unravel- 
ing of the blood-stained threads, in warp and woof; and 
now you are to say whether the colors of that texture, its 
colors of crimson and of black, are but the shadows of un- 
avoidable misfortune, or the badges of punishable guilt. 
The prisoner, although abscure and poor, has been able to 
summon to her assistance an array of counsel representing 
every phase of professional eminence and excellence; she is 
so fortunate as to be defended by one whose persuasive elo- 
quence has made the borders of his own State quite too 
limited to contain his fame; by another, who has lately 
adorned a high position upon the Federal bench; by an- 
other, whose learning has been made conspicuous in many 
pursuits and offices; by another, the leader of our own bar; 
and by a fifth, whose talents and industry give promise of 
his high professional attainments. I say it is gratifying 
that the prisoner is thus defended, because we may rest 
assured that this eloquence, this learning, this experience, 
and this industry, will not leave unvisited any comer of 
the domains of law, of science, of fact, of fancy, and will 
find out and exhibit all that there is or can be to palliate 
or disprove the blood-guiltiness of their client. And I can- 
not avoid saying that I find another satisfaction in the rec- 
ollection of your declarations at the commencement of this 
ease, that you had not formed or expressed opinions as to 
the offense set forth in this indictment. We all know how 
quickly public sentiment turns its back upon the grave and 
the dead, and its face toward the living and the present; 
with what alacrity the funeral-baked meats are offered as a 
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tribute to youth and womanhood. What, then, are the facts 
concerning this homicide, with which it is your business 
to deal today ? They are these ^ The prisoner at the bar, in 
the latter part of last December, armed with a pistol, sets 
out on a journey of one thousand miles in search of a man 
whom she hates, and who she believes, or alleges, has vio- 
lated his promise to her. When near his place of residence, 
she stops in a neighboring city; she leaves there all encum- 
bering baggage, and taking the weapon which has been her 
companion in her travel, she reaches her destination. She 
arrives here somewhere near the hour of noon. She goes 
to the Treasury Department, and at the door inquires for 
her victim by name. She goes to his room, and sees him 
at his desk. She conceals herself in the hall to await his 
coming. When he appears — when he is so near that her 
pistol’s point can almost touch him — ^when it is certain that 
the ball must do its work — she fires; and as he flies from 
her, wounded unto death, she cocks her pistol and fires a 
second time. She then turns and walks slowly along the pas- 
sage, descends the stairs, misses her way, corrects her mis- 
take, passes through the outer door, and is about to descend 
mto the street, when she is arrested and brought back ; mani- 
fests rather less than more of the emotions that would nat- 
urally be elicited by such a deed. And we are to see 
whether, in the capital of this nation, in the very cham- 
bers of its civil life, men — aye, the very .servants of the 
public — are to be done to death, are to be shot down, and 
no law found to punish the act, and no jury found to ad- 
minister the law. We are to see if, while all the courts of 
justice are open to those who would redress their private 
wrongs, a young woman who fancies herself, or, if you 
please, has been slighted, aggrieved, or injured, is with her 
own hand to execute the offender, and to receive the ap- 
proval of those who are the sworn ministers of the law. 
Juries are the educators of public morals. What lesson do 
you propose to teach upon this subject? What precedent 
do you propose to establish? The counsel for the prisoner 
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jask that you inflict no punishment and express no reprooi. 
They interpose between the accused and the sword of jus- 
tice a defense. That defense is insanity — a refuge always 
sought in cases where other refuge there is none. And it is 
this defense that you are to examine — to examine not as a 
school of philosophers, not as a society of metaphysicians, not 
as a board of trustees considering an application for admis- 
sion into an insane asylum, but as men of honesty and com- 
mon sense, needing not the speculations and theories of the 
boohs, but having the instructions of the Court, and in them 
a guiding-star, a chart, a compass and rudder, by which you 
may find and follow that rightful law, whose aim it is, in 
all the fluctuations of interest, in all the vicissitudes of for- 
time, to punish gruilt, whether in high or low, whether in 
rich or poor, whether in man or woman. The defense is, 
as 1 have said, the insanity of the accused. But fearing to 
trust to this alone— although, if established, that alone would 
have been of saving efficacy — ^they have attacked the char- 
acter of the deceased. There is in the arsenal of their 
weapons not only the bullet that destroyed his life, but the 
poisoned arrows that are to pierce through his name and 
memory, and wound the heart of the widow, and stain and 
discolor a child’s reverence for a father who died ere its 
own life began. But their main defense is insanity. What 
is the insanity, what the character and degree of the in- 
sanity, that will entitle the accused to an acquittal? You 
must be satisfied beyond a reasonable doubt that the ac- 
cused was at the time incapable, throu^ disease, to resist 
the commission of the act. The defense does not propose 
to prove a general state of insanity or monomania ; but they 
desire to show that just enough insanity existed to make 
this homicide no murder, and that the homicide having 
been committed, the prisoner has returned to a state of san- 
ity. Their defense is paroxysmal insanity — a defense re- 
sorted to when defense there is no other. It has been 
their object to prove that in September, 1863, a change oc- 
curred in the bodily and mental health of the prisoner. They 
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claim that this change was occasioned, first, by a disappoint- 
ment in love; second, by a violation of a marriage engage- 
ment; and, third, by a great moral shock ; and to show 
whence these three conspirators against her reason came, 
they refer to the letters of September 8 and 12, 1863. In 
answer to all that, 1 refer you to the letter in evidence, 
dated January 19, 1862, showing clearly that, whatever 
may have been the relations previously existing, they were 
broken at that time, and after that date Burroughs wrote 
to the accused but five letters, and had but four short in- 
terviews with her. He was the discarded suitor; she well 
satisfied with his absence, and to have preserved her san- 
ity; for in all the evidence of her acts during the eighteen 
months intervening between that time and September, 1863, 
we hear not a single note of 

“Sweet bells jangled out ot tune, and harsh.” 

In the invention of the letters asking her to meet him at a 
house of assignation, she never could have been for a mo- 
ment deceived, and had no belief that they came from Bur- 
roughs. The very witness first produced by the defense 
swears that it was physically impossible that be could have 
written them. They do not bear the least resemblance to his 
handwriting; and furthermore, she asserted only two or 
three days after, to Rev. Dr. Burroughs, of Chicago, that 
she had no reason to suppose they were written by Mr. 
Burroughs, and that she was sorry that she had entertained 
the suspicion, and would not have thought of it unless it 
had been suggested to her by others. A venomous and ma- 
licious attack has been made on Dr. Burroughs by the ac- 
cused; but he is a truthful, Christian gentleman, who has 
done his duty only, and is beyond the reach of the petty 
malice of his defamers. If confirmation is needed to add 
credibility to her story, we find it in the evidence where, 
more than a year afterward, she states that Burroughs had 
always treated her as a father. This bungling contrivance 
of the assignation letters gives to you no explanation of the 
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homicide. To know its real motive, we have but to listen 
to the testimony of her friend, Miss Devlin. 

A change came over Miss Harris after the marriage of 
Burroughs. Up to that time she was cheerful and happy. 
To understand the significance of that we need no doctors 
learned in the symptoms of paroxysmal insanity and dys- 
mennorhea. We need only open the red leaves of the 
book of the human heart. She had loved him; she had, in 
coquettish ness or for a worse reason, rejected him; he had 
married another; he was lost to her, and she was jealous; 
her love turned to hatred, her passion to revenge. It is not 
a new or a strange story. This is not the first tragedy in 
which a woman has mingled with the wine of her life that 
“poison more potent than a mad dog's tooth.’’ She tells 
her counsellor that she hates Burroughs, and does not know 
what she might do should she see him. A physician is 
called in soon after that to prescribe for bodily ailments, 
not to minister to a mind diseased. In the act of the homi- 
cide there is evidence not of insanity but of premeditation 
and of deliberation. “If she was mad, her madness had 
the strangest frame of sense. Such a dependency of thing 
on thing as never I heard in madness.” In her subsequent 
conduct, while in jail, he who was acting nurse, counsel, 
physician, and mental philosopher, saw many touching and 
sentimental incidents, but an old physician, who saw her 
every day, saw no evidences of insanity of any sort. The 
defense has attempted to put the prosecution in a position 
of antagonism with the medical witnesses. We have too 
much respect for them as men, and too high an estimate of 
their professional excellence to oppose them. We agree with 
them in all they have said. The prosecution put to them a 
hypothetical case. The defense put to them a hypothetical 
case, and they gave their opinion upon each. The case of 
the prosecution was consistent with the evidence; that of 
the defense was not. In the hypothetical case put, the fol- 
lowing facts were presumed to be true which do not appear 
in evidence: First, that there was a sudden breaking off 
of a marriage engagement. Second, there was a serious 
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moral shock. Third, there was a disappointment. Fourth, 
tiiat the accused did not avail herself of the first opportu- 
nity to commit the act. Fifth, that she made no effort to 
escape. Sixth, that she did not attempt to palliate the of- 
fense. Seventh, that she was at the time of the commis- 
sion of the act suffering from physical disease. Eighth, that 
there was a sudden and unexpected appearance of the de- 
ceased. The disappearance of these facts, together with the 
opinions of the physician, that all the other peculiarities of 
her conduct can be accounted for by the existence of hys- 
teria, effectually explodes the whole theory of the defense. 
It is true that she was susceptible to disease, but in that 
particular she is not different from us all. It is true, that 
like Macbeth, she heard voices and saw visions that had no 
existence, but in that respect she does not differ from all 
who are visited by the spectres of remorse, and stung by 
the pains of an accusing conscience. In conclusion, we all 
know that in our own nature, in all human natures, there 
is a background of fire, and a world of fierce passions, of 
hatred, anger, revenge, and malice, that surge and storm 
against the barriers that confine them, and threaten at each 
moment to bring ruin upon ourselves and danger and dis- 
aster to the public peace. They are not to be kept in sub- 
jection by the refinements of metaphysics, or by the witch- 
ery of oratory, or by the pleadings of mercy. It is punish- 
ment and the fear of punishment alone that can keep our 
hearthstones unstained by blood, and the paths of our life 
secure. The pulpit may preach and the press may publish, 
and we may all approve those great principles of individual 
responsibility that are enforced by the most solemn enact- 
ments of the law, and it is in vain, unless the juries of the 
land enforce those laws. If the prisoner at the bar was a 
reasonable being within the instructions of his Honor, it is 
the law that condemns her, and though there may be tears 
for her womanhood, and pity for her youth, there ^ould be 
punishment for her crime. 

Mr. Hughes followed for the prisoner. 
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Mr. Voorhees: It is not necessary for me to attempt to 
increase your sense of the solemnity of the issue which is 
placed in your hands. Nor need I dwell upon the fact that 
this is one of the most remarkable cases ever submitted to a 
jury for trial. In many of its aspects it wears features 
more startling and extraordinary than we have hitherto met 
with in the annals of jurisprudence. There is no man in 
this court-room, no one throughout this broad land, what- 
ever his experience or profession may be, who has ever seen 
its like in all respects before. 

A few months ago, in op«a day, in one of the public 
buildings of this capital, and in the presence of numerous 
observers, a human being was shot down by the frail hand 
of the prisoner at the bar, and sent to his final, dread ac- 
count. The homicide mentioned in the indictment was thus 
committed; and if it was deliberate, rational murder, then 
the blood of innocence is crying unappeased from the 
ground. But what are the elements which constitute this 
baleful crime? From that hour presaging woe to the hu- 
man race, when the first man bom of woman became a mur- 
derer, down to the present time, we have on record the 
frightful characteristics of the murderer. He is a being in 
whose heart the fire of malice and hate glow in perpetual 
flames, in whose face the image of God is blotted out, in 
whose eyes the light of mercy and love is forever quenched, 
who lies in wait like the tiger for his prey, and who strikes 
his unsuspecting and unoffending victim from motives of re- 
venge or the lust of gain. Around such a being there cen- 
ters every conception of horror which the human mind can 
embrace. All nature, animate and inanimate, the very earth 
and sky, recoil from him who bears the primal curse, and 
there is no communion for his blackened spirit this side of 
the abodes of the lost. 

But turn from this faint picture of a real murderer to 
the delicate, gentle being before you. We are told that de- 
liberate and atrocious murder has been committed and that 
the criminal is in court. We are told that a brutal assas- 
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smation has been accomplished, and that the lurking and 
ferocious assassin is in our presence. Where, gentlemen, 
where? Am I to be told that this heartbroken young girl, 
with her innocent, appealing face, and look of supplicating 
dependance on you, is the fierce and maligant monster of 
guilt which is described in the indictment and in the in- 
flammatory language of the prosecution? Am I to be told 
that her heart conceived and her hand exeeuted that crime 
for which the Almighty marked the brow of Cain? 

Let us pause and reason together for a few moments on 
a primary question in this case. The life of this defendant, 
from the days of her early and happy childhood to the pres- 
ent hour, has been investigated and laid open before you. 
Every trait of her character, all the general incidents of her 
conduct since she was ten years old have been elucidated 
and detailed in yotir hearing. Of what vice has she ever 
been guilty? In what immorality has she ever indulged? 
Not one, at no time and under no circumstances. Her life 
has been amiable, kind, affectionate, blameless, and pure. 
Troops of friends, of the best and most irreproachable in 
the land, have gathered about her in her quiet sphere at 
every stage of her checkered existence. The evidence de- 
claring all her ways for nearly ten years past attest these 
facts. Then at the very threshold of this ease you are to 
answer this question: can a young and generous mind, 
wholly uncontaminated with vice, unsullied and unstained 
by contact with the evil practices of life, without previous 
training even in the contemplation of crime, at once, while 
in a healthy state, in the undisturbed enjojunent of all its 
faculties, incur that awful grade of guilt at which civilized 
human nature in all ages stands aghast? Is it within your 
experience that the soil of virtue bears spontaneously the 
hideous fruits of vice? Are there no gradations in human 
character and conduct? Where is the hardened criminal 
who ever ascended the gibbet in expiation of his offmises 
who has not marked his downfall from small beginnings, in- 
creasing gradually and swelling in volume until he was 
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hurled onward to the commission of those gigantic crimes 
for which the law claimed his life as forfeit? And yet you 
are called' on to believe that this defendant, at one single 
bound, sprang from the paths of virtue, gentleness, and 
purity, without any intervening preparation, to the highest 
and most revolting grade of guilt and ferocity known to hu- 
man society. Those who have predetermined her guilt and 
passed a verdict in advance of the evidence and the law 
may indulge in this absurd and repulsive philosophy. They 
may cherish this libel on human nature. And, in doing so, 
they may as well go further. Let the school-houses be tom 
down and the churches abandoned. The instruction and 
moral culture of youth are useless and in vain. The pre- 
cepts of morality and the principles of religion afford no 
security to the minds of their possessors from the sudden, 
instantaneous development of the most appalling wickedness. 

In the name of reason and universal experience I utterly 
repudiate this shocking theory, which the prosecution is 
forced to embrace before it can proceed a single step against 
the life of this girl. In the name of undeiiled and virtu- 
ous human nature I repel it. In the name of innocent child- 
hood and unstained womanhood, in the name of your own 
dear ones at home, I pronounce it a slander upon those 
holy attributes of the human heart which tend upwards, 
and ally us with heaven. I deny that Mary Harris is a 
criminal. I deny that any murder has been committed. I 
deny that this young prisoner is responsible for the death 
of A. J. Burroughs. I assert that his death was not a crime. 
He was not slain in violation of law, for offenses against 
the law can only come by those who possess a sound mind 
and an unimpaired intelligence. And now, invoking your 
attention, I shall proceed to show you from the story of her 
life, which must constitute her defense, that it is not your 
duty to lay your hands in further punishment on the suf- 
fering head of Mary Hairis, but that it will rather be your 
pleasing task to open her prison doors and bid her go free, 
attended by the charitable blessings of all Christian people. 

Who is this unfortunate defendant, and whence came she. 
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when her weary feet bore her still more weary heart to this 
crowded capital? A short time since, and but few here 
could have answered; but now all is known. We see at a 
single glance a gliding, panoramic view of the life of an 
earnest, devoted girL Our eyes first rest upon a point 
nearly ten years ago. At this time Mary Harris was a 
beautiful and happy child, some ten years of age, in the 
town of Burlington, Iowa. In that hour of tender child- 
hood the evidence shows that Burroughs first met her; and 
would to God that in that hour she had died ! Gentle mem- 
ories would have clustered around her peaceful grave, and 
this bitter cup whose very dregs she is now drinking would 
have been spared her. There is a mercy at times in death, 
for which the stricken soul longs and gasps as the parched 
and feverish earth does for the cooling rain. But He who 
notes the sparrow fall, and has a design in all the ways of 
men, ordered it otherwise; and she is here today, weary and 
heavily laden, but humbly submitting to the Providence by 
which her own will has been overruled and her actions 
guided. 

Burroughs at this time, gentlemen, was a man of com- 
paratively mature age, more than twice her senior — as he 
afterwards in his letters declares — almost old enough to be 
her father. She sat upon his knee in the purity of uncon- 
scious childhood. I speak now from the evidence furnished 
by his own letters of a later period, and also from the testi- 
mony of those who witnessed at that time their constant 
intercourse. He proposed to mold and fashion her mind 
by the superior force of his own age, experience, and will, 
in order that she might at a future period make him a suit- 
able wife. There is no room to doubt upon this point. Let 
those ninety-two letters here produced in court make their 
appeaL They speak in no uncertain tone. They show us 
robust, developed manhood seeking the ascendency over a 
confiding child. They diow us maturity and strength striv- 
ing for the mastery over inexperience and weakness. He 
assumes even a paternal interest, and teaches her young 
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heart literally to leave father and mother and cleave unto 
him. We hear it stated that no marriage engagement ever 
existed between them. The miserable desire to inflict in- 
discriminate punishment upon the innocent as well as the 
guilty would even deny this plain fact, which is established 
by almost every line of the evidence to which you have 
listened. The prosecution itself proved that at one time the 
very day was fixed for the fulfillment of their often-repeated 
vows. 

Under these circumstances, need I dwell at length upon 
the imperious nature of the influence which he obtained 
over her? The child became absorbed in the man. What 
else could happen? They walked the pathway of life hand 
in hand for many long years of hope and fond anticipation : 
He taught her to regard him as her future destiny. He 
was all the world to her. Her heart opened and expanded 
under the influence of his smile as the bud becomes a flower 
beneath the rays of the sun. She grew up to womanhood 
in unquestioning obedimice to his will. The ties by which 
she was bound to him were the growth of years, and em- 
braced all the strength of her whole being. And did all this 
have no effect on the subsequent condition of her mind 
when disaster came? He had carried her to the highest pin- 
nacle of happiness and hope. She stood upon the summit 
of joyous expectations, and aU around her was sunshine 
and gladness. Well mi^t she exclaim to my learned and 
eminent brother, as she paced her prison floor, “Oh! Mr. 
Bradley, you should have seen me then; I was so happy!” 
Yes; though poor and humble, yet she loved and was be- 
loved, and it was enough; she was content. For in that 
hour, when a virtuous woman feels for the first time that 
she possesses the object of her devotion, there comes to her 
a season of bliss whidi bri^tens all the earth before her. 
The mother watching her sleeping babe has an exclusive 
joy beyond the comprehension of all hearts but her own. 
The wife who is graced by her husband’s love is more beau- 
tifully arrayed than the lillies, and envies not the diadems 
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of queens. But to the young virgin heart, more than all, 
when the kindling inspiration of its first and sacred love is 
accompanied by a knowledge that for it in return there 
bums a holy flame, there comes an ecstacy of the soul, a 
rapturous exaltation, more divine than will ever again be 
tasted this side of the bright waters and perennial foun- 
tains of paradise. The stars grow brighter, the earth more 
beautiful, and the world for her is filled with a delicious 
melody. This, peculiarly, is woman’s sphere of happiness. 
There she concentrates all the wealth, the unsearchable riches 
of her heart, and stakes them all upon the single hazard. 
If she loses, aU is lost; and ni^t and thick darkness set- 
tle down upon her pathway. It is not so with man. His 
theatre is broader. No single passion can so powerfully ab- 
sorb him. A variety of interests appeal to him at every 
step. If disappointment overtakes him, a wide and open 
horizon invites him to new enterprises, which will relieve 
him of that still, deep, brooding intensity which is the preg- 
nant parent of woe, insanity, and death to woman. 

1 am speaking now of general principles; but every word 
that 1 have said is applicable to the case of Mary Harris. 
For when her parents, distrusting Burroughs, and fearing 
that very treachery which afterwards blasted her life as well 
as his own, endeavored to break off the connection and wed 
her to another, who, from their previous history, could for 
a moment doubt the result? He went to Chicago, and ad- 
vised her to do the same in order to be near him. Gentle- 
men, the language which faithful woman holds to the object 
of her love when the hour of separation is threatened is 
very old and very beautiful: 

“Entreat me not to leave tbee, or to return from following after 
thee; for whither thou goest I will go, where thou lodgest I will 
lodge: 

“Thy people shall be my people, thy God my God; where thou 
diest there I will be burled: 

“May the Lord do so to me and more also If aught but death part 
thee and me.” 

It was in this spirit and under these circumstances that 
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she came to Chicago and resided with the Misses Jane and 
Louisa Devlin. It was Burroughs still shaping her destiny. 
It was the ipan still pointing the course for the child to fol- 
low. And shall this be imputed to her as a fault! Will 
this prosecution, fed as I believe it to be from the springs 
of private malice, assail her because she trusted Burroughs 
and confided in his honor? Had Burroughs been faith! ul to 
his vows, as he was called on to be, by every attribute which 
ennobles manhood, by every law human and divine, then 
this unhappy girl would have been today his respected Avife, 
and the world would have applauded her sublime devotion 
to him when the truth between them was sought to be poi- 
soned by whispering tongues. Now, because he was false 
and broke her heart, you are called on to believe that this 
act abased her virtuous brow into the dust of shame. I 
repel this calumny. Not only do I pronounce it a slander 
upon Mary Harris, but it is equally a slander upon the 
truth, fidelity, and virtue of womanhood. She did no more 
than what the proudest, the purest, and the best have done 
in all countries and at all times. She endowed him upon 
whose arm she leaned with the principles of justice and 
honor; she crowned his brow with a constellation of all the 
virtues and then trusted him. She turned her back on home, 
kindred, and friends and with him faced the world alone. 

We are told that no stain shall rest on the name of the 
deceased. The leading counsel for the Government, at the 
very opening of this trial, announced, with singular em- 
phasis, as if anticipating your conclusion, that he was a 
Christian who had lived and died without blemish or re- 
proach to that sacred character. His brother, the Rev. John 
C. Burroughs, says that his object here is to relieve his 
name from the slightest opprobium. Thus we see the pur- 
pose of this unnatural struggle for a conviction, in the face 
of law and evidence which for more than two hundred years 
have prevailed in the defense of the children of misfortune 
and providential affliction. Mary Harris is to be condemned, 
to be carried to the horrid gibbet, that appalling machinery 
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oi death, terror, aud lasting ignominy, in order that the 
conduct of A. J. Buiroughs shall stand triumphantly vin- 
dicated ! 1 do not wish to assail the dead ; but it is expected 
that this monstrous assumption in favor of crime «hall 
be passed in silence? Shall this trial impress upon the pub- 
lic mind, as a lesson for future action, that it is a part of 
the Christian character to win the love and confidence of a 
child, to cultivate her affections as years advance, engage 
to become her husband, induce her to leave her home in 
order to enjoy his society, and to escape from another pro- 
posal of marriage; and then, after seven years of hope de- 
ferred, to dispel all her bright dreams of life by quitting 
her in a moment, by dropping all connection with her with- 
out a word of explanation, by marrying another woman and 
turning his bade on her forever? Government and its of- 
ficials, churches and their ministers, the press and its edi- 
tors are all powerful auxiliaries of public opinion, and 1 
have heard their loud and clamorous notes throughout this 
trial, but when they ask me to subscribe to this idea of 
Christian grace and human excellence, I shall confidently 
appeal to you against them all. 1 am now leaving out of 
view the darkest aspect of the conduct of the deceased to- 
wards this defendant. 1 am presenting it on grounds where 
there is no dispute. No honest man can dispute the court- 
ship of the child, the subsequent engagement, the allure- 
ment from home, and the final, unexplained, silent desertion, 
and the sudden marriage of another. His own handwrit- 
ing, in letters whose genuineness is not called in question, 
attest these facts. And even if there was nothing but their 
long and peculiar relation to each other proven, you would 
easily understand that I have stated the case correctly. Then 
this is the model without a flaw, the character without a 
stain, the name without a blemish! According to this new 
theology falsehood has become respectable, treachery noble, 
and the base, cowardly betrayal of young, inexperienced fe- 
male confidence, a qualification for a seat with the just made 
perfect. I can join in no such wretched blasphemy. I cling 
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to the old and homely virtues according to whose teachings 
such conduct has been loaded with infamy from the earliest 
dawn of civilized human society; and taking m> stand on 
this universal verdict of all ages, this irreversable judgment 
of enlightened mankind, I say that such conduct is more 
injurious to morality than murder, that it is worthy of the 
punishment of death, and that he who is gdilty of it ou^t 
to die. 1 do not, it is true, place this defmise on that 
ground, but when the prosecution sees fit to tender an is- 
sue upon the character of the deceased in the fact of the 
black and revolting record of his guilt, it is proper that it 
should be met. When an effort is openly made to debauch 
the public mind into the belief that vice is virtue, that 
turpitude is morality, and that crime against unsuspecting 
innocence is one of the adornments of the Christian religion, 
then I conceive that the voice of truth should be heard. 

But to proceed. Time passed on with this defendant, 
bearing her onward to a region of horrors, to the scene of 
her dismay and ruin; and I must move along on the mel- 
ancholy tide, and approach the sorrowful hour. We have 
now traced these parties for years. Burroughs had car- 
ried her hopes to the highest elevation. She was looking 
forward to a future filled with honor and with delight. It 
was of his creation and there was not a cloud within the 
scope of her vision. In such a serene and happy moment 
as this, with no note of preparation to her tender and sus- 
ceptible mind, with no sign of warning, the blow descended 
upon her naked head, shivering every hope with which her 
heart was tenanted, and dashing the temple of reason itself 
into ruins. Is this statement the work of fancy on my part? 
Is its not the sad, literal truth? I appeal to you who have 
heard the evidence. Counsel have seen fit to attribute 
powers of eloquence to me which I neither possess nor af- 
fect. I can only repeat to you a plain and simple story of 
wrong, misery, and madness which you already know, and 
which is far more eloquent in itself than any words I can 
employ. Seven years of love were spumed in an instant. 
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Seven years of patient hope were turned in a moment to 
despair. He had lifted her up almost to celestial heights, 
only that her fall might be sufficiently great to «!»»«>» her to 
pieces. Though without sin, yet she was cast out from 
her place of blissful abode and fell like the sun of the morn- 
ing to hope no more forever. In order to understand the 
effect of disappointment and misfortune, we must fully con- 
sider the condition of the mind when the shock came. Adopt- 
ing this rule in the present instance, and we shudder at the 
bare contemplation of the mental agony of the defendant 
when she realized that she was abandoned by him for whom 
she had abandoned all but her honor. 

I am aware that the sufferings of helpless woman, under 
such circumstances, are too often discussed with a sneer. 
There are those, who go into the catalogue for men, who 
aspire to be thought wise in the ways of the world, by 
talking and writing in flippant and witty strains in regard 
to woman, her sorrows and misfortunes. To such sage and 
philosophic minds there is no such thing as mental derange- 
ment, growing out of disappointed love or broken marriage 
vows. They are not thus to be imposed upon. The defense 
of insanity in such cases is merely a cunning device of 
counsel. Well, gentlemen, I am consoled with the belief 
that there is nowhere in this court, either on the bench or 
in the jury-box, one of these ready-made critics of human 
motives and human conduct, who are always deaf to law, 
to evidence, and to reason. 

I have endeavored, during my humble career in life, to 
study somewhat the causes which most deeply afflict the 
human breast, and instil into it the bitterest and most in- 
tolerable memories. I think I can sympathize, to some ex- 
tent at least, with those sensitive natures which are most 
susceptible to emotions of pain, and whidi at time wander 
in realms of gloom, and pray madly to be released from the 
nnsatisfying scenes of the world. You have heard the char- 
acter of the defendant in this respect fully delineated. She 
has been endowed by her Creator with the highest capacity 
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for enjoyment or angnish. It is with her a land of sunshine 
or a land of darkness. She has but few, if any, medium 
traits. Dr, Nichols, with the hand of a master, has drawn 
a picture of those invisible substances known as the mind 
and moral affections. He has applied his learning and sci- 
ence to the case of this poor girl, and we see the very pulsa- 
tions of her heart laid bare before us. And, with this plain 
view of her mental and moral organization, and in the pres- 
ence of the evidence as I now present it, without its fur- 
ther most cruel and harrowing features, I pronounce the 
calamity which befell her, by the mere act of his aban- 
donment and desertion, as one of the heaviest that ever 
broke on the head of youth and confiding innocence. Is 
there no cause for insanity here? Do these things work no 
madness in the brain? Do they not rather plant in the 
ardent mind of woman the corroding canker, which no balm 
can cure — a consuming fire, which no Lethean waters can 
quench? I appeal to human experience. It is said that 
we are manufacturing a defense for this girl. This charge 
means that we are assuming facts in her behalf which do 
not exist; that her condition at the time of the homicide 
was not such as we represent it. Is it not, therefore, a most 
essential ingredient of this defense to show that Mary Harris 
had been visited by those causes which have been recog- 
nized in all ages as the most prolific sources of insanity to 
her sex? Must we be told that we are standing on doubt- 
ful ground? Do men of sense gape and stare, because wc 
show that the conduct of Burroughs made Mary Harris in- 
sane? Did such a thing never happen before? Is all this 
something so new, that we are to be styled visionary ex- 
plorers and redcless adventurers? Why, gentlemen, we are 
simply following a broad, sorrowful, and well-beaten trade. 
It is thickly strewn with the wrecks of human happiness — 
with broken hearts and ruined intellects. Go to the asylums 
for the insane — those awful tombs of living death ! See that 
once-beautiful, but now pallid and sbrunkmi face, pressed 
against the bars of her cell. See the scorching frenzy of her 
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restless and anxious eye. Her parched lips move, and she 
calls upon a name which is strange to our ears. She prays 
sadly, perhaps, to be allowed to go to him. She murmurs 
the broken lines of some song which they sang together in 
the days of old. And then upon a sudden, as if a serpent 's 
tooth had struck her bleeding heart, she shrieks out male- 
dictions, and calls down the curses of God on his head. At 
last she cowers down shudderingly in her corner, where, 
chained to the barren rock of the past, her one perpetual 
memory, with beak and talons sharper and more ruthless 
than the vulture's, preys with ceaseless rage upon her vitals. 
The name she has called upon is borne by one who is the 
favorite of fortune, who wears the honors of the world on 
his brow, who has wife and children blooming under his 
roof, who has a high seat in the sanctuary — is a ‘‘Christian 
without a stain" — who has forgotten his victim, and is 
happy. His name may not be Burroughs; but his conduct 
was not more false, and the ruin which he wrought was not 
more fatal to peace and life. 

Turn to the books which record the experience of the 
world in this subject and see whether this is picture or 
dreadful reality. I might detain you hour after hour read- 
ing cases of insanity produced by causes similar in kind to 
those which disordered the reason for the defendant. I shall 
content myself with but few. I read from Sir W. C. Ellis, 
page 79. 

“E. C., a female about thirty years of age; how long she has been 
insane is not exactly known. This case, like the preceding, was the 
consequence of offended pride. She was a fine young woman, but 
of ambitious views. She, too, had become attached to a person in 
a more elevated situation of life than herself; and the mortification 
of being rejected on account of the difference of rank was a wound 
to her pride which she could not brook; she became incurably in- 
sane.” 

We are not told what became of the man of rank. He 
most likely wore purple and fine linen, and fared sumptu- 
ously every day, while she lived and died forgotten by him; 
simply “incurably insane." But again: 
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M. T., aged tbirty, has been insane four months. Cause of the 
attack, disappointed in love. She formed an attachment urith a 
young man about six years ago; and he left her after promising 
marriage. She says that she has never been comfortable In her 
mind since, though she has worked regularly until within a few 
weeks. But she has shown evident symptoms of derangement: she 
neglected her business and returned to her friends saying her state 
of mind would not permit her to work. About a week before her 
admission she passed a whole night in the street and she has since 
meditated self-destruction." 

How like the case on trial this sounds, only that M. T. 
had far less to crush her to the depths of despair than Marj- 
Harris. In the case cited by the author, she was a woman 
when she first formed her disastrous attachment. In the 
case here in court, her love was engrafted on the tender 
stalk of childhood, and it grew with her growth and 
strengthened with her strength until it became a component 
part of life itself. In the case from the book he left her, 
and that was all. It was not all in the case we are trying; 
no, not all 

But one more case to illustrate this question. 

"M. D., thirty years of age, had been insane only a few weeks. 
She had been brought up as a dressmaker, but unhappily had been 
seduced by an officer, to whom she was very much attached; after 
living with him for some time he deserted her for another. Grief, 
mortified pride, and jealousy, all combined, produced a state of 
excitement which ultimately ended in Insanity. She had sleepless 
nights, the natural secretions were disordered, and violent mania 
was the conseQuence." 

It is true that in this cose the additional crime of seduc- 
tion occurred; but I deny that this fact tends to increase 
the susceptibility of the female mind to insanity when la- 
boring under grief from disappointed affection. While it 
brings its load of shame, yet it likewise blunts the fine edge 
of female pride. While it scalds and blisters the very soul 
with a sense of degradation, yet the standard of honor is 
lowered, and the fires of a former virtuous indignation 
are turned to ashes. The woman is humbled in her own 
estimation and no longer chafes as formerly under the bur- 
den of her wrongs. She has submitted to her own dishonor. 
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and she abandons thereafter the claim which a virtuous 
woman has to complain of man’s injustice. Pride, honor, 
and indignation at wrong, are all attributes of virtue, and 
when they are assailed and aroused to an unnatural action, 
they are the copious springs from which insanity takes its 
rise. Let it not then be said that because Mary Harris is 
pure, her wrongs are less. I have even heard it urged that 
because, through all the long and intimate years which she 
passed with Burroughs, she kept the vestal tires of chastity 
alive in her heart, that therefore her sufferings could not 
have been so great, when he abandoned her, and attempted 
to stain her name with pollution, as if she had fallen. This 
is not my theory of female character. The just, the pure, 
the good, those who have never consented unto iniquity, arc 
those who, as a general rule, are unable to relieve them- 
selves from those burning memories of cruelty and injustice 
which so often bring distraction. 

But while I have shown, by authority, that the mere aban- 
donment of the defendant by the deceased, under their 
peculiar circumstances, would have sufficiently accounted for 
the deplorable condition in which we afterwards find her, 
yet, as I have said, this was not all. No; gladly would 1 
be convinced that it was. But I now approach a scene of 
turpitude which brightens all his former conduct by the 
contrast. He not merely left this girl alone in the world, 
robbing her of all the priceless treasures of hope which she 
had laid up in the future, but he endeavored, in the very 
wantonness of wickedness, to trample her in the mire under 
his feet; to make her an object of scorn; to taint her name 
with moral leprosy, and to consign her to odium and shame. 
I am aware that it is to be urged that Burroughs was not 
the author of the infamous Greenwood letters. I am ready 
for that issue. Tell me, first, is there anybody else in the 
world likely to have approached Mary Harris in that way? 
Does a stranger thus approach a woman whose name is un- 
sullied? Does a mere casual acquaintance seek thus to gain 
an in timu fy with one whose virtue was never called to ques- 
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tion? And who but Burroughs was intimate with the pris- 
oner? if there was another, it would have been shown. The 
brother, Dr. Burroughs, has not slept on the track of the 
accused. He has spared neither labor nor money to bring 
before you every item of her brief and now miserable life 
which might bear hard upon her in this trying hour. He 
wrote to a brother divine at Burlington to engage his as- 
sistance. He went to Janesville to bring every hidden thing 
to light. He hunted up all those who had ever known her. 
He associated with policemen, and took them into his con- 
fidence. He labored day and night to rake together every 
grain of evidence which would weigh against her life in the 
scales of justice which you now hold. And if any one had 
ever sustained such a relation towards her, except Bur- 
roughs, as would have rendered it even remotely reasonable 
that he wrote these Idlers, would he not have been discov- 
ered and held up in this investigation ? 1j* she liad ever 

borne herself toward any one else in such a manner as to 
warrant a reasonable being in such an advance, that fact 
would have been proven. 

An again: who would have used the language to Ellen 
Mills, at 94 Quincy street, but Burroughs? The evening 
on which he waited and watched for the meeting which his 
letter had requested, he said to the keeper of this abode of 
sin and shame that he would sit near the window, where 
he could observe the approach of his victim, and that he 
would himself go to the door and let her in. Why did he 
assume this task? Because, as he said, she knew him so 
well that she would trust him and come in. Who else but 
Burroughs did Mary Harris know so well? Who else could 
she so implicity trust? And above all, who else could so 
confidently assert his power over her? Who but him, who 
had fostered the growth of her confidence from childhood 
up to womanhood? Who but him, on whose arm she leaned 
so long and so fondly? ‘‘She knows me so well, that she 
will trust me and come in.^' This alone fixes the paternity 
of the Greenwood letters. This alone discloses who was that 
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night waiting for this girl as plainly as if a beam of light 
had at that moment fallen on him, and made his guilty 
face visible to every eye in Chicago. 1 appeal to the candid 
judgments of all. Was there more than one person in the 
world who would have spoken and proceeded in this deed 
of infamy as it is shown that this man did? Look, too, at 
the phraseology of these letters: “My dear Molly.” “Come; 
do come.” Whose language is that? is it not the peculiar 
voice of Jacob, though the hand may be the counter leiled 
hand of Esau? 

But still more on this point. It has been well known for 
months what our defense would be. It has been well known 
that we would prove that Ellen Mills, the woman of 94 
Quincy street, identified Burroughs as the man who plotted 
and watched at her house, in pursuance of the plans of lhe.se 
letters. It was known to all here concerned for the Gov- 
ernment; and it was known to Dr. Burroughs, within a few 
weeks after his brother’s death, that this woman had mi- 
nutely and accurately described the deceased to Miss Devlin 
and the accused, and had also recognized his ]>hotogruph. 
It was equally well known that a clerk in the jmst oiTicc had 
done the same. For when these letters were received, the 
defendant, outraged by their character, took prompt meas- 
ures to ascertain their depraved origin. A letter was writ- 
ten in reply, addressed to J. P. Greenwood, and Ihc clerk 
was requested to observe with care who called for it. He 
identified Burroughs as the man, even to the cornelian ring 
on his finger, which had been given to him as a token of love 
by Miss Harris. I repeat, that the prosecution well knew, 
from almost the first step in the preparation of this case, 
that we would prove these facts by Louisa Devlin. They 
also knew then, and now know from the records of this 
court, that we labored for months, in every form known to 
the law, to obtain the testimony of these two important wit- 
nesses, Ellen Mills and the post office clerk. They were im- 
portant to us; but if Louisa Devlin is swearing falsely, they 
are much more important to you, [turning to Dr. Bur- 



308 XVII. AMERICAN STATE TRIALS. 


roughs.] Our efforts to procure their testimony were in 
vain. What efforts did you make? You say you are here to 
defend your brother’s reputation. If the post office clerk 
did not say that it was your brother who called for these 
Greenwood letters, and did not describe him to Mary Harris 
and Louisa Devlin, why did you not bring him here? If 
Ellen Mills never made similar statements as to the person 
who visited her house, why is she not on the witness stand, 
or her depositions on file? You have brought witnesses here 
from Chicago and witnesses from Janesville, whose testi- 
mony is so immaterial that it trifles with the time of the 
court. But here are two witnesses who, if our proof on 
this vital point be false, can prove that falsehood, and re- 
lieve your brother’s reputation where its need is the sorest; 
and yet, instead of joining us to bring them here, we find 
you, by your own extorted admission, listening to the un- 
scrupulous suggestions of a policeman, that one of them at 
least shall be carried out of sight by the corrupt use of 
money; and the other one escapes us, although we follow 
him with an order from the War Department. 

Gentlemen of the jury, this Christian minister by pro- 
fession swears positively that his brother did not write these 
letters. But does he not stand before this court, before this 
jury, before the world, and before God, convicted, upon his 
own testimony, of suppressing the very evidence which 
would have settled that question forever? There is but one 
conclusion to be drawn from this fact. These two absent 
witnesses would have sustained Louisa Devlin ; and Dr. Bur- 
roughs and this prosecution knew it. They would have de- 
scribed the deceased here in this court as they did in Chi- 
cago. This is no forced assumption of mine. It is a well- 
settled conclusion of law The suppression of evidence is a 
grave and almost oonelusive presumption against the party 
that resorts to it. This is more especially true when, as in 
this case, the prosecution is sustained by the treasury of 
the Government in enforcing the attendance of witnesses. 
What is the object of a trial in a court of justice? We 
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are here in search of truth. We have, each one of us, un- 
der the solenmities of an oath, invoked the namfi and help 
of God in the discharge of that duty. We stand on holy 
ground. Life, that mysterious gift of tlie Creator, is the 
issue at stake. Its awful import should inspire every breast 
with a religious desire to aid this court and jury in arriv- 
ing, if possible, at the exact truth. Then, what shall be said 
of one who admits that he has not done sot 1 learn that it 
is said that no attack can injure Dr. Burroughs; that his 
position is so exalted that no shaft can reach him. 1 have 
no desire to indulge in personal assaults; but no position 
in life, no assumption of superior piety and virtue, will ever 
shield the character of a witness who, in a trial involving 
life itself, conceals material evidence, and then attempts to 
supply its place by his own unsupported oath. Nor need 
counsel in such an instance waste their time in denunciation, 
for no language which our tongues could utter could paint 
his conduct in colors so dark, in a moral deformity so hid- 
eous, as he himself has painted it by his own testimony. 
Such a witness becomes at once powerless for evil before an 
intelligent jury. He is dead by his own act. And I sub- 
mit here now, in all candor, in the face of this court, in the 
presence of my learned brethren of the bar, and to you the 
final arbiters of this sad and trying hour, that Dr. Bur- 
roughs stands in contempt of this court, for his collusion 
with the policeman, Douglass, to hide away a witness from 
its process; he stands in contempt of society, which requires 
all its members to aid in vindicating justice; he stands in 
contempt of you, in refusing to bring before you all the 
evidence in his power to establish a point on which he asks 
you to find in his favor; and he stands in contempt of the 
teachings of the merciful Master on the Mount, by coming 
here with deceit and treachery in his heart to strike this 
helpless, feeble, sick, and lovely being, to whom his very 
name is an unendurable misery. 

But it is most confidently insisted that these letters are 
not in the handwriting of the deceased. They may or may 
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not be. After he is identified as the one who called, in the 
name of Greenwood, at the post office for a reply, and who 
waited at 94 Quincy street lor the proposed meeting, it is 
of no consequence whether he guided the pen or dictated to 
a confederate. The testimony of Mr. Danenhower is deemed 
material on this point. He says that the leave of absence 
on which the deceased went home to get married commenced 
September 8, and hence he could not have been there in 
time to write them. My answer is, first, that nothing is 
more common than for clerks to leave a few days in ad- 
vance of the date of their permission; and, secondly, that, 
in addition to the identification by Ellen Mills and the clerk 
at the post office, it is in proof that Louisa Devlin and 
Mary Harris both saw him at times corresponding very 
nearly, if not exactly, with the dates of these letters. This 
is conclusive. There are but two witnesses in the world who 
could have contradicted these facts. Dr. Burroughs knew 
they would not contradict them, and he therefore kept them 
away, with the aid of “a hundred dollars or two,” as sug- 
gested by the policeman, and came here himself to contra- 
dict them. 

It will be asked, however, what motive Burroughs had to 
thus compass the destruction of one whose image, if he was 
human, must have been blended with his tenderest memo- 
ries, with the most sacred associations of his heart. A ref- 
uge will be sought in this inquiry, from the irresistable 
pressure of the proof which thus far shatters all the assump- 
tions and theories of the prosecution. Why — why did he 
do this deed without a name for cruelty and perfidy? You 
will be told that all the actions of sane people have their 
intelligent reasons. This is true; and the history of this 
case gives a ready, an instant answer to this inquiry. His 
motive was not the gratification of passion. Lust was not 
one of the elements in his calculations. Base and wretched 
as are such motives of action, yet, if it be possible, those 
that actuated Burroughs were still lower and more de- 
praved. Look calmly at his situation. Prom Mary Harris 
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he was about turning away without a word. He knew thai 
such an act would be to her as appalling as tlie voice oi 
doom. His conscience made him a coward. He could not 
face her with the story of his stupendous crime. He coukl 
not look into her confiding eye and tell her that his whole 
life towards her had been one mighty falsehood. Human 
nature, however depraved, was not equal to such a tasl; 
The past was filled with voices of reproach and terror 
his guilty heart. The future frowned on him full of men- 
ace and warning. The x>^esent was haunted by a sense o. 
conscious wrong from which he tried in vain to escape. He 
knew, too, that he was in her i)owcr. These letters which 
are here in court, and many others not here, arose in his 
memory. He recalled that one in which he says: “Ami 
Mollie, if from any reason whatever I may change my views 
or feelings towards you, and I should feel like entering 
into a matrimonial alliance with any one else than yourself, 
I will promptly advise you of it.’' He was about taking 
that fatal step but he had not the manly honor to fultill 
his promise. He, however, like one who plans the commis- 
sion of a crime, took measures for his escape. He was to 
be married in a few days to the unhappy lady who no\* 
mourns in her widowed home, and whose melancholy fate I 
deeply commisserate ; and he knew^ that when that fact 
reached the ears of Mary Harris, her cries, her sobs, her 
voice of wailing would ascend like pcri)etual lamentations 
in the air. She might, in her deep distress, utter his name 
to the world in such a way as to stain his character as a 
Christian. She might come near him some day and remind 
him that he once took a child from her parents’ roof, and 
broke her heart. Aye, it was in her power to denounce 
him as false and infamous at all times and places, to pur- 
sue him, if she desired, as an avenging shadow, to rob him 
of peace, and to turn his days and nights into fear and 
alarm. But if her foot once crossed the threshold of shame 
she was in the fowler’s snare and at his mercy. If this 
defendant had ever entered 94 Quincy street, Burroughs 
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would have breathed easy, and gone to his approaching nap* 
tials a free and happy man, secure from molestation at her 
hands. ,Her mouth would have been dosed forever. It 
was not her soul that he expected to pollute, but her name. 
He intended to have been able to prove that she was seen 
to enter this wretched house, and to hold that fact in ter- 
ror over her. If she struggled and cried out against her 
cruel fate, he could silence her. Or if she refused to be 
still in her sufferings he could close the ears and steel the 
hearts of all virtuous people against her. If she entered 
that house she would come out covered with an everlasting 
mildew. Her heart might be as pure as before, for she was 
unconscious of its character, but her name would be spotted 
with an incurable leprosy. Burroughs had made up his 
mind to break his engagement, of long years standing, with 
Mary Harris; and the Greenwood letters laid a plan by 
which he was to justify that heartless act and silence her 
complaints. Is there no motive in this? We find him capa- 
ble of one wrong towards her. He deserts her without cause. 
Is he not capable of committing the other, when he has a 
powerful motive in his desire to escape the consequence of 
the first? If he could, in the hour of his desertion, render 
her powerless and despised, he was safe and free. The one 
absorbing purpose of his heart at that time was to sever 
the tie that bound them together, and when we find him un- 
willing to do so by an interview, we are prepared to believe 
that he attempted to do so by consigning her name to 
ignominy and pollution. 

Gentlemen, you now have my views upon that branch of 
the evidence which relates to the Greenwood letters and all 
their criminal surroundings. I hold — 

First That it is not reasonable from the whole evidence 
that any one else but Burroughs wrote them. 

Second. That Ellen Mills and the post office clerk iden- 
tified him fully as the man. 

Third. That if he was not their author it was in the 
power of this prosecution by bringing these two last named 
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persons here as witnesses, to have concliisively shown that 
fact. 

Fourth. That instead of procuring the attendance of 
these parties, we find those who are in the interest of the 
prosecution. Dr. Burroughs and Douglas, the policeman, 
engaged in planning the suppression of their testimony; 
which fact in itself creates a presumption of law in favor 
of my position. 

Fifth. That Burroughs had a powerful and controlling 
motive to write them. 

But now allow me to say that, for the purpose of our 
defense, it is only necessary to show that Mary Harris actu- 
ally believed that he wrote them, and that they thus be- 
came one of the exciting causes of her mental agony and 
derangement. But I have preferred to show not merely that 
she believed him to be the author, but also to show that 
she had overwhelming reasons for her belief— reasons from 
which there was no escape. No woman who truly loves ever 
willingly consents to blacken and deface her own idol. She 
rather clings to him in blind adoration long after the proofs 
of his treachery have become visible to all eyes but her 
own. And who will say that this defendant jumped to con- 
clusions on this point against the deceased? On the oon- 
tray, when her fears and suspicions were alarmed, with 
what conscientious care she proceeded. Step by step the 
painful truth was pressed upon her. The woman of Quincy 
street described him. The clerk did the same. But she 
did not stop there. She was perhaps convinced, for the let- 
ters in themselves to her practiced eye contained terrible 
proof ; but she had some hope of relief, in some way, not yet 
well defined in her thoughts from an interview in another 
quarter. This young girl, then but eighteen or nineteen 
years of age, gathered up the letters of the deceased, took his 
miniature, took all that related to her seven years of love 
and hope, and knowing the standing of the Bev. John C. 
Burroughs, knowing his religious character, went to him 
like a child to a father, and poured out her grief and her 
fears. How like the pure and noble girl that she was! 
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But here we are involved in a contradiction as to the day 
on which this call was made. Dr. Burroughs says that she 
came on the 16th day of September. I do not believe him. 
His brother was married on the 15th, and 1 do not be- 
lieve him, because, in order to free himself from reproach, 
it is necessary for him to fix his interview with the defend- 
ant subsequent to his brother’s marriage. I do not believe 
him, because Louisa Devlin swears that it took place on 
the 15th. I do not believe him because Jane Devlin swears 
it was the 15th. I learn that they are to be assailed in 
the interest of Dr. Burroughs, in order to sustain him. Let 
it be so. You have looked upon those two honest, truth- 
ful faces, and observed their patient candor under the most 
protracted examinations. They have been the good angels 
of human nature in this case. They were the friends of 
Mary Harris in sunshine, and they have abided through 
darkness. Others may have shrunk from her side, but they 
have stuck closer because of her calamities. Like the petrel 
of the sea, their friendship has spread a stronger pinion and 
pursued a bolded flight in the midst of the lightning and 
the tempest. Arc such pure and unselfish beings as these 
to be degraded by counsel in order to support the testimonj* 
of one who appears in this case more like a criminal than 
an honest man? Make the contrast between them, gentle- 
men. Who failed to note that damning hesitancy of man- 
ner which caused every eye in this court-room to rest upon 
him with suspicion? Who could fail to perceive that he was 
weighing the effect — ^not the truthfulness — of his answers 
before giving them? Who ever heard an equal number of 
qualifying adjectives expressive of cautious doubt and un- 
certainty used in the same space of time as when he was 
under cross-examination? No, his oath will not weigh an 
instant in your minds as against theirs. You will believe, 
from the evidence, that the defendant and Dr. Burroughs 
met on the 15th and not on the 16th of September. 

But if you will allow me, I will state another reason why 
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it was ou the 15th, the day o£ the fatal marriage. The 
law gives the prisoner the right to stand where 1 am stand- 
ing, if she had the power to do so, and speak for herself. 
I am but speaking for her, and in tliat capacity, 1 have the 
right to say that it was the 15th, because she says so, be- 
cause that awful day has left an indelible scar on her brain 
that fixes her recollection. And every word that has fallen 
from her pallid lips on this subject, has carried truth to 
my mind. Dr. Nichols has sworn to her exalted sense of 
truth and female virtue, and a mountain of oaths by Dr. 
Burroughs would not shake my faith in her integrity. I 
do not believe at this dreadful moment she would purchase 
her life by the utterance of a falsehood, no, not even to 
escape that death from which we shrink back in specciiless 
horror. 

Thus, then, these two persons met on the 15th of Sep- 
tember, 1863. Dr. Burroughs says a woman came with the 
defendant. If we were manufacturing a defense we would 
say so too, and have one of the Misses Devlin to ]>ersonate 
this third party, and then by her testimony show what took 
place at this interview, and contradict Dr. Burroughs. But 
it is not true. Mary Harris went alone, and I am some- 
what at a loss to know why this unknown woman has been 
conjured up. If she has a real existence why was she not 
brought here, as so many others have been, to uphold, if 
possible, the private part of this prosecution? 

Let us, however, now examine for a few moments the ac- 
count which Dr. Burroughs giv&s of that meeting between 
himself and the prisoner. He admits she came to sec him 
in regards to his brother, and that she apprized him of her 
long and intimate relations with him. The Greenwood let- 
ters were submitted to him, as also her reasons for believing 
that the deceased wrote them. She was in grief and trouble 
on that account. She inquired whether he was in Chicago. 
Dr. Burroughs admits to Judge Newman that he knew of 
their long correspondence; but while asserting that this 
interview took place on the day after his brother’s mar- 
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riage, he is forced to admit that he did not inform her of 
that fact. Why did he so carefully conceal his brother’s 
marriage of the day previous t Why did he not tell her 
the truth? He admits that he did not do so. He says that 
he asked her if his brother had broken any engagement with 
her, and that she said he had not. The force of this answer 
will be fully appreciated when it is remembered that at 
this time the defendant was not aware that the deceased 
was married, and that this reverend witness was purposely 
concealing that fact from her. 

But he says that Mary Harris told him that no marriage 
engagement had ever existed between her and his brother. 
Now, gentlemen, if she had made such a statement to Dr. 
Burroughs on that occasion, it would constitute a marvel 
and a wonder in the history of human nature. It would 
stand alone as a contradiction of the universal experience 
of the world. Here was a young girl for the first time in 
her life in an agony of apprehension for fear she was about 
to be betrayed by the man whom she loved. The fact that 
she was engaged to marry him does not admit of a doubt. 
That is all clear now. Some trouble had even at one time 
arisen because she was about to marry out of the church — 
that is, to Burroughs. Tou remember his own letter on that 
point. No one now disputes the engagement. Yon are 
called, then, to believe that this defendant, going to Dr. 
Burroughs on the very subject of her relations with his 
brother, to whom she was in fact engaged — the evidence of 
which she carried with her to show to him, complaining 
also of the contemplated breach of faith — ^that she, under 
these circumstances, told an absolute falsehood and of such 
character as to utterly deprive her of aU claims upon the 
accused or of any right to inquire of his movements or 
conduct! In other words, we are to believe that she bore 
false witness voluntarily against herself upon a subject of 
the most supreme and sacred moment; that while discussing 
her rights with the deceased, she admitted she had no rights ; 
that while hunting for him with nearly a hundred of his 
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letters in her pocket promising marriage, she deliberately 
settled the whole case against herself by informing his 
brother that there was nothing whatever between them ex- 
cept the ordinary relations of friendship. What an inter- 
view, according to Dr. BuiToughs! He knew of the long 
intimacy and correspondence, as he told Judge Newman. 
She came to him on the 16th, as he asserts. She wanted to 
know where A. J. Burroughs was. He told her he had left 
the city the day before. The Greenwood letters were dis- 
cussed. And then Dr. Burroughs became inquisitive. How 
important, too, were his questions! He must have foreseen 
this trial. At least he must have been qualifying himself to 
swear in an action for a breach of marriage promise. He 
asks her if any marriage engagement existed. She frankly 
says no, when she holds in her hands at that moment the 
evidence to the contrary. He asks her if his brother had 
ever made any dishonorable proposals to her, and she again 
answers no, although she at that time was painfully im- 
pressed with the fact that he had attempted to allure her 
into a house of ill-fame. Another very comprehensive ques- 
tion: Had the deceased ever broken any engagement with 
her? and once more she gives the necessary answer in the 
negative. There this extraordinary interview quietly ends 
by Dr. Burroughs forgetting to tell this distressed girl that 
the object of her solicitude, and in whom indeed they wci-e 
both so deeply interested, was married on the day before. 
This is the testimony of Dr. Burroughs, as given in your 
hearing. Is there a man in the world, of common intelli- 
gence, who will believe it? Is it not monstrous and most 
unnatural? It sounded from the witness-stand like ironical 
fiction, told to provoke a stare and a smile, and in that it 
succeeded. The defendant went to Dr. Burroughs for in- 
formation, and came away almost as ignorant as she went. 
Dr. Burroughs, on the contrary, made that the occasion to 
cram himself as a witness to every phase which any judicial 
inquiry might ever assume between them. He says that he 
is here simply to protect his brother’s reputation, and he 
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certainly betrayed an early knowledge that it would need 
protection. 

But in this connection allow me a word as to his purpose 
here, and the spirit in which he has testified. It has bemi 
well known for many months that we would defend Maiy 
Harris on the ground that grief, disappointment, and 
despair, connected with a severe physical disease peculiar to 
woman, and in itself a constant source of insanity, had given 
rise in her mind to recurring periods of mania; and that at 
one of these periods she committed the act for which she is 
now on trial. Well, has not Dr. Burroughs entered the lists 
upon that issue? He says that his only care is for the char- 
acter of his deceased brother. That would be commendable; 
but is it true? He has taken pains in different ways to con- 
vince the counsel for the defense, as well as this court and 
jury, that he does not wish to have the defendant convicted, 
but that “she ought to be sent home to her friends.” Then 
why, may I ask, is this long array of witnesses brought 
here by him, to put up their crude and unlearned opinions 
against the medical evidence on the subject of her sanity? 
Was it essential to the Christian character of A. J. Bur- 
roughs to prove that here and there, at Chicago, at Janes- 
ville, and elsewhere, a man, a woman, or a child had met 
Mary Harris for a few passing moments, and did not dis- 
cover that she was insane? No. This evidence can have but 
one purpose. It aims at the life of the prisoner. It in no 
wise touches the character of the deceased. It is a bold 
demand on the part of Dr. Burroughs for blood. It is the 
key which unlocks and reveals the meaning of his presence, 
and of all his evidence in this case. Oh! spirit of eternal 
justice, what more is this poor shivering victim of man’s 
cruel perfidy to suffer! Is it not enough that one drove 
her mad, and caused her to cry out — 

“I am bound 

Upon a wheel of fire, that mine own tears 

Do scald like molten lead?" 

And must the brother come now, and struggle to drag this 
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wau, ettxaciated, and stricken being to an awful and ignom- 
inious death? Is he not satisfied with the ruin already 
wrought? Are you not ready to exclaim, “Spare her. Dr. 
Burroughs; oh! spare her! Spare her for the sake of the 
name you bear. Enough she has suffered in that name. For 
the love of God and for the sake of Uis mercies spare her 
broken life. Du not press and trample on the fallen and 
undone. She may meet you no more in this world. You 
may forget her mortal agonies in the honeyed commenda- 
tions of your followers. But there comes a day when the 
one who murdered her peace, and the one who now seeks to 
murder her life, will both meet their victim in the pres- 
ence of tlxe Great Judge, and in a court above the sun, 
where misfortune is not a crime, and where earthly distinc- 
tions fade away; where the poor are rich, and the merciful 
blessed; where the feeble are strong, and the oppressor’s 
rod is broken; and in that awful presence they will be 
called to answer why, at their hands, Mary Harris was 
beaten and scourged to madness and death. Spare her; oh! 
spare her! lest, if you succeed in your purpose to slay her 
here, she will confront you in the eternal world as a bright 
angel, with her fair hair dabbled in her own innocent blood, 
shed by your hand, and there shriek into your shrinking 
car, ‘False, fleeting, and perjured!’ ” 

Alas! how often the great rules of r:ght — eternal and 
unchangeable right — are perverted in man’s administration 
of justice! How often the accused should be the accuser! 
How often the unoffending sufferer bears the punishment 
due alone to others! What a scene is this in which we are 
all engaged! Here before you, sits one of the feeblest and 
saddest beings ever bom of woman — a mere helpless atom, 
buffeted and driven here by angry and malignant winds. 
The babe in its mother’s arms was never more unconscious 
of the evil purposes of crime, than the heart of this pale 
and wasted prisoner. Yet the freezing terrors of the law 
surround her on all sides; the judge upon the bench, with 
wise tmd patient calmness elucidating its principles; this 
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jury, listening to the story of her blighted life, and solemnly 
weighing the evidence; this crowded and anxious audience 
watching the result; and men, bearded men, earnestly dis- 
cussing the issue, whether she may live or die! And why 
all this? Because, as she said to you (llr. Bradley), “I 
have been beaten and scourged without cause.” Yes; 
bruised, maimed, and mangled, until the divine gift of hu- 
man reason gave way, utterly powerless, with less than the 
instinct of the poorest worm, that resents in blindness the 
heel that tramples it to dust. And yet this is the being 
against whom we are to listen to a hue and cry as if she 
were a monster, a Borgia, or a Hecuba! 

Gentlemen, I sometimes tire of life when I see wrong 
and injustice spreading their prosperous branches as the 
green and flourishing palm; when those by whom offenses 
come in this world, who prey upon virtue and turn it into 
vice, who sport with innocence in order to poison it, who 
make a mockery of love and a plaything of truth, go not 
only unscathed of the law, but even applauded by the hired 
panderers to a depraved and debauched public sentiment. 
Whatever of philosophy I have takes a painful and gloomy 
form, and I feel that I could say with the great dramatist: 

"Out brief candle. 

Life’s but a walking shadow; a poor player 
That struts and frets this hour upon the stage. 

And then is heard no more; a tale told by an idiot. 

Full of sound and fury, signifying nothing.” 

Gentlemen of the jury, I have now, to the best of my abil- 
ity, discussed the evidence relating to the first proposition of 
the defense. I am reasoning from cause to effect ; and we 
have maintained and proven that in the case of the prisoner 
there existed overwhelming causes of insanity. To establish 
this great fact, I have thus far dwelt upon her relation to 
the deceased, the hopes he inspired in her breast, the power 
he obtained over her will and destiny, their final separa- 
tion, and the aggravating circumstances by which that sepa- 
ration was surrounded. But although these moral causes 
alone, more than account for her subsequent condition, yet 
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at this point 1 wish barely to call your attention to the testi* 
mony of Dr. Fitcli. He is a gentleman oi‘ standing in his 
profession in Chicago, and attended the prisoner in her 
illness soon after Burroughs had abandoned her. He states 
that he found her laboring under a painful disease peculiar 
to her sex; and every medical man in the world, and every 
book ever written on that subject, declare that this disease 
is a constant physical cause of periodical, or, as it is more 
properly termed, paroxysmal insanity. 1 sliall not discuss 
or dwell upon this fact. It is only necessary to state it, 
and to remind you that it is in proof tliat she was suf- 
fering from one of these attacks when she entered the Treas- 
ury building on the fatal 30th day of January. In this 
most important feature of the case there is no conflict of 
testimony, and no room for doubt or conjecture. Where, 
then, in the whole range of judicial history, was there ever 
shown a more powerful combination of causes, iix the some 
person, of mental derangement? The well-known moral 
causes existed in malevolent force; and in fearful alliance 
witli them was a physical disease which is recognized as one 
of the principal causes of mischief and malady to the female 
mind. Shall we, then, any longer wonder that, with her 
delicate nervous temperament, slie fell before such a ter- 
rible combination? Would it not rather be matter for 
astonishment if her mind had survived in calmness and 
health all these shocks? But now, having inquired into and 
summed up the causes, let us explore the ground still be- 
fore us, in order to discover, if we can, whether the eifects 
of those causes actually did occur in this case. l.ict us lift 
the curtain for a few moments, and look upon that shifting 
scene of suffering which her life continuously presents, from 
the 15th day of September, 1863, to the present hour. 

We behold, for once at least in our lives, a human being 
totally transformed. The change is complete in every re- 
spect. Physically, she is no longer the same. Her former 
buoyant health withers away. The bloom of her face dies 
out, as it were, in a single night. Her already slight frame 
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becomes still slighter. Sleep, the gentle nurse in whose arms 
the peaceful invalid woos the returning spirit of health, 
fled from' her eyes. Burroughs had murdered sleep ; and 
her mind was fixed with an appalling intensity on the mem- 
ory of the past, which was to her brain as a consuming 
fire. Prom this horrible spell there was fio escape. Ellis, 
from whom I have already quoted, says: 

“But in those cases where the over-action of the brain has been 
brought on by thinking too long and too intensely on painful truths, 
from which there is no escape for the patient, it is exceedingly dif- 
ficult to divert the attention, and to prevent the mind from dwelling 
upon them so continually as to produce disease; for although 
patients are conscious of the injury they are inflicting upon them- 
selves, and of the inutility of their over-anxiety, and judge most 
accurately of their situations they do not appear to possess the 
power of controillng their thoughts." 

No; and hence we see her mind developing its changes in 
equal pace with her body. It is the seat of the canker, 
which blighted her whole system, and which no medicinal 
balm can reach. There was lodged tliat perilous stuff which 
no drug can purge from the distracted breast. According 
to the evidence, she was up to that period the merriest and 
the most joyous of her circle. The world, the glad earth, 
the opening day, the bending sky, and the kind faces of 
friends were all beautiful to her, and she enjoyed the few 
years of her unclouded happiness. But now the laugh was 
gone; no merriment kindled in her eye; the future to her 
was dead; she lived in the past and it was the charnel- 
house of all her hopes and over it hung the mourning cy- 
press. 1 am reading her condition to you by the light of the 
evidence alone. I am showing you that effects were fol- 
lowing causes. She grew weary of life. Who does not, 
when all that gives life its value has perished! This is, in 
itself, one of the incipient stages of insanity. It is the off- 
spring of that “Black Melandioly,” which all authors des- 
ignate as one of the parent springs of madness. And when 
this defendant rose that morning from her bed, and mur- 
mured her farewell to the friend, whom she supposed to be 
asleep, had she succeeded in taking her “walk by the lake 



UAKY HARRIS. 


323 


shore,” in the darkness before daybreak, she never would 
have been here on trial. The winds and waves have sung 
her requiem. There might have been an inquest, and the 
usual verdict. , 

“One more unfortunate 
Weary of breath, 

Rashly importunate 
Gone to her death.*’ 

Perhaps there would have been an item in the papers of 
the next morning. Men would have read it listlessly over 
their coffee, and forgotten it during the breakfast. And yet 
in that item would have been contained the account of a 
wreck of more infinite and incalcuable value than all the 
richly-laden argosies that ever sunk beneath the surface of 
the deep. It would have told of a ruin which calls upon 
Heaven, Earth, and Hell, as its interested witnesses. It 
would have recorded a crime, which rises in mountain black- 
ness against the soul of the betrayer of innocence. But the 
purposes of the suicide were defeated, and we are left to 
still further notice her total transformation of character. 

How shall I dwell upon those unnatural outbreaks of vio- 
lence which occurred towards those who were the bene- 
ficent guardians of her daily life? We have found the 
developments of suicidal mania, and alas! we now discover 
the unmistakable symptoms of homicidal insanity. This 
whole evidence shows her natural disposition to have been 
most amiable, gentle, and affectionate. She now, at times, 
lost all these once familiar traits. Where is the man of sci- 
ence who does not see at a glance what all this means? Do 
the moral affections and the mind all undergo a sudden and 
radical revolution, characterized by irrational actions, while 
all the functions are in a healthful condition? As well a^ 
whether the dove can change itself at pleasure to the kite, 
or the lamb to the ravening wolf. If Mary Harris was not 
inaftTiA when she aimed a large and deadly knife at the 
breast of her dearest friend, then human character can as- 
sume the hues of the chamelion at will, and there are no 
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rules by which human motives can be fathomed. Again she 
attacks Louisa Devlin, at another period she assaults a cus- 
tomer in the store, at another she is so violent that her 
friends imprison her in her room by force, and at another 
she escapes and flies along the streets at night, and is se- 
cured and brought back, only after great exertion and dif- 
ficulty. She tears articles of domestic use to pieces, and in 
every way, at stated intervals, displays a morbid propensity 
to destroy. 

This form of insanity is too well understood to require 
at this time a minute discussion and a full citation of au- 
thorities. I wish, however, to dwell briefly on some proper 
distinctions to be observed. We And the most eminent au- 
thors fully recognizing the existence of an insane impulse 
to commit deeds of violence by persons apparently perfectly 
rational on all other subjects, and acting without the slight- 
est provocation. Ray, in his great work — Medical Jurispru- 
dence of Insanity — uses the following language : 

**The last and most important form of moral mania that will be 
noticed consists in a morbid activity of the propensity to destroy; 
where the individual, without provocation or any other rational 
motive, apparently in the full possession of his reason, and often- 
times in spite of his most strenuous efforts to the contrary, imbrues 
his hands in the blood of others; oftener than otherwise, of the 
partner of his bosom, of the children of his affections, of those, in 
short, who are most dear and cherished around him. The facts here 
alluded to are of painful frequency, and the gross misunderstanding 
of their true nature almost universally prevalent, excepting among 
a few in the higher walks of the professions, leads to equally painful 
results. In the absence of any pathological explanation of this 
horrid phenomenon, the mind seeks in vain among secondary causes 
for a rational mode of accounting for it, and is content to resort to 
that time-honored solution of all the mysteries of human delin- 
quency, the instigation of the Devil. Of the double homicide to 
which this affection gives rise, there can be no question which is 
most to be deplored, for shocking as it is for one bearing the image 
of his Maker to take the life of his fellow-being with brutal ferocity, 
how shall we characterize the deliberate perpetration of the same 
deed under the sanction of law and of the popular approbation? 
We trust, however, that the ample researches of writers of unques- 
tionable veracity and ability which are now Just reaching the atten- 
tion of the legal profession, will be soon followed by a conviction of 
past errors, and a more rational administration of the criminal 
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law." • ♦ * “Esquirol, in his valuable memoir, first published 
in the shape of a note in the French translation of Hoflbauer's work, 
observes that homicidal insanity or monomaniae-himocUle, as he 
terms it, presents two distinct forms, on one of which the mono- 
maniac is always influenced by avbwed motives more or less irra- 
tional, and is generally regarded as mad; in the other, there are no 
motives acknowledged nor to be discerned, the individual being 
impelled by a blind, irresistible impulse." 

After citing a number of cases to illustrate his views, 
this enlightened author further says: 

"In most cases of homicidal insanity the presence of some phy- 
sical or moral disorder may be detected, and though none is men- 
tioned in those above related, there is reason to suppose that it 
might have been ascertained by a more thorough examination." 

In the case now under investigation in this court, both 
physical and moral disorders of the most painful and afflict- 
ing character have been discovered. We do not claim that 
this is one of those cases which, as Ray observes, have so 
often baffled the mind in their solution. On the contrary, 
we show you a person sick in mind and body, and assert 
that such functional disease of the brain ensued as to impel 
to this strange and irrational course of conduct. We arc 
involved in no mysteries. We have the causes, and the ef- 
fects have followed. A mind overstrained in the perpetual 
contemplation of a harrowing theme, and a body broken 
by painful disease, gave rise to a paroxysmal insanity which 
assumed the destructive form. Ray, speaking further on 
this subject, says : 

“In nearly all, the criminal act has been preceded, either by some 
well marked disturbance of the health, originating in the head, 
digestive system, or uterus; or by an irritable, gloomy, dejected or 
melancholy state; in short, by many of the symptoms of the incu- 
bation of mania." 

In the light of these authorities the conduct of the de- 
fendant seems no longer wonderful, and we are not com- 
pelled to look to the malicious contrivances of a depraved 
heart for its solution. 

But we have heard it urged by the prosecution, with an 
air of triumph, that there is at least one act on her part 
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which clearly proves her a rational being. She bought a 
pistol Now, if any one thing in her whole history more 
than another proves her periods of insanity, and especially 
on the subject of her misfortune and bereavement, it is this 
act itself, and the circumstances under which the purchase 
was made. To one, when questioned, she replies that other 
ladies besides her carry pistols in Chicago; but her real 
reason, as you will remember she stated it, was one of those 
frightful ideas which pursue the startled and suspicious 
minds of the insane. She said that she believed there was 
a scheme between her false lover and his brother. Dr. Bur- 
roughs, to pick her up in the streets some day and carry 
her away, where she would never be heard of again, and 
she meant to be ready to defend herself. She was haunted 
and pursued by this irrational fear. Says Bay again : 

"In general, in mania, especially the early stage, the mind is filled 
with vague tears, suspicions. Jealousy, and distrust, and the thoughts 
are sadly confused. The patient believes that enemies encompass 
him around, bent on destroying bis reputation or his life. With no 
special plan in view be arms himself with swords and pistols, and 
accident or some unaccountable caprice finally determines bis vie* 
tlm." 

Winslow, in his masterly work on the brain, in speaking 
of such a patient, also says : 

“All objects within the range of bis perverted senses are tinctured 
and distorted by a disordered vision. Jaundiced eye, and morbidly 
exalted and excited fancy. In this Incipient phase of mental de- 
rangement he shakes with fear at the reflection of his image; 
crouches with apprehension at the reverberating sound of bis own 
footsteps; trembles at the melancholy sighing of the wind through 
a neighboring copse; turns pale at the echo of his voice; falls back, 
aghast with horror, at the recognition of his shadow, mistaking it 
for a frightful phantom or grim spectral image, 

"Fierce as ten furies; terrible as bell." 

Yes; and as Mary Harris hurried with feverish haste 
along those streets which she first visited in order to be 
near him whom she was now to see no more, and mingled 
amid those scenes which only spoke to her heart of him, she 
bdield a mocking spectre forever at her side. 
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“She bears a voice we cannot hear. 

Which says she must not stay; 

She sees a hand we cannot see. 

Which beckons her away.’* 

This act, then, on which reliance is placed for a convic- 
tion — ^the purchase of the pistol — is shown to have been in- 
duced by one of those wild delusions which are absolutely 
conclusive of a disordered intellect. It is the culmination of 
the evidence which her conduct affords while she yet re- 
mained at Chicago. 

But she came to Washington, stopping a few days at 
Baltimore. She thought Burroughs had blackened her repu- 
tation, and that the world had turned against her. She 
thought to have a lawyer sue him; and when the question 
of damages was suggested, she simply said she did not mean 
that; he was poor, and she did not want his money, but she 
wanted to vindicate her honor. Why, says the prosecution, 
this is the talk of a rational woman. Certainly, the light 
of reason at times blazed up almost as strongly as ever, 
though, for a poor girl without means, except what she bor- 
rowed of Miss Devlin, to travel a thousand miles to bring 
suit against a man, and then refuse his money, is, in itself, 
an evidence of unnatural e.xcitement. Bui, let us meet this 
question here and now, and test it fairly b.v the rules of 
science. Let the inquiry embrace all that can be urged on 
this point against the defense. You say that she comes 
calmly into this court and does not rave in your presence. 
You say that, at certain times, when we catch a glimpse of 
her, she has exercised the attributes of reason. You have 
brought a number of witnesses here from a great distance 
to say that she was not mad in their unobservant presence. 
All this we admit and more. We not only admit, but we 
assert, that there are intervals during which she is perfectly 
sane on all subjects. 

I again quote Bay: 

“It is well known that many diseases, especially of the class called 
nervous, observe a law of periodicity which is not uncommon in the 
actions of the animal economy. One effect of this curious law con- 
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Bists in an Intermission of the outward manifestations of the dis- 
ease, so complete as to bear the appearance of a perfect cure, and 
this, in the present state of our knowledge, is all that we can with 
certainty say of it.” 

“There are few cases of mania or melancholy,” says Dr. Reid, 
“where the light of reason does not now and then shine out between 
the clouds. In fevers of the mind, as well as those of the body, 
there occur frequent intermissions. But the mere interruption of a 
disorder is not to be mistaken for its cure or its ultimate conclusion. 
* * * Madmen may show at starts more sense than ordinary 
men.” 

But I do not stop here. I leave the question of lucid in- 
tervals, and approach the periods of the insane paroxysms. 
Even then the reasoning powers are often acute and accu- 
rate, defying at times the most patient skill to detect any 
malady of the mind. 

“The insane,” says Esquirol, “group and arrange their ideas, 
carry on a reasonable conversation, defend their opinions with 
subtlety and even with a rigid severity of logic, give very rational 
explanations, and justify their actions by highly plausible motives.” 

Winslow also says: 

“Whilst analyzing the incipient symptoms of insanity, as mani- 
fested during the stage of exaltation and excitement, it will not be 
irrelevant for me to consider an important subject closely connected 
with the matter under consideration, but, perhaps, more imme- 
diately bearing upon a medico-legal point of great interest to the 
jurist, as well as to the practical psychologist. I refer to the 
subtlety, quickness of apprehension, ready wit, biting sarcasm, 
great power of self-control, extreme cunning and extraordinary 
shrewdness of the insane, as well as the wonderful mastery they 
have occasionally been seen to exercise over their acknowldged 
delusions, whilst under the searching analysis of the ablest and 
most accomplished advocates of the day.” 

Of course, the prosecution here is compelled to fly in the 
face of all this, and insist that, in order that insanity may 
be proved to exist at all, it must appear so plainly that he 
who runs may read it, and that the wayfaring man, though 
a fool, may behold the fact at a single glance. We aU re- 
member the testimony of the renowned Erskine in regard 
to this question. He once examined a man in court with a 
view to the discovery of his mental alienation, and spent the 
entire day in propounding questions, to which the unfor- 
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tunate man, who was really insane, relui*ned answers which 
were perfectly correct and rational. In this case which 
we are now trying, Dr. Young, a very excellent physician 
and a worthy gentleman, says that he several times visited 
the prisoner in jail, and prescribed for her; that his at- 
tention was in no wise called to her mental condition, and 
that he did not discover any evidences of insanity. This 
seems conclusive to the minds of the gentlemen who repre- 
sent the Government; but in the light of scientific truth it 
is nothing: it vanishes as an imperceptible mote iji the at- 
mosphere. What strange delusions haunt the popular mind 
on this subject! We forget that the mind is a many-stringed 
instrument, and that, while it requires every cord in a 
healthful state to create a perfect harmony, yet one may be 
strained and broken, and still the others when touched give 
forth their own unimpaired tones. It is matter of history 
that “Tasso composed his most eloquent and impassioned 
verses during paroxysms of insanity. Lucretius wrote his 
immortal poem, De Rerum Natura, when suffering from an 
attack of mental aberration. Alexander Cruden compiled 
his Concordance whilst insane. Some of the ablest articles 
in Aikin’s Biography were written by a patient in a lunatic 
asylum. ’ ’ Sublime inventions have likewise sprung from 
the labors of disordered intellects, and exquisite statuary 
has stood up at their bidding. But in these most painful in- 
stances there was somewhere a hidden wound which would 
not heal, which bled at the touch. When it gaped afresh 
the whole instrument wailed forth in melancholy madness, 
and the stricken beings were irresponsible for their acts in 
the sight of God and man. 

And now, gentlemen, as we approach the final and tragical 
scene where the disasters of this girl’s life culminated in the 
death of Burroughs, let us pause a moment at Baltimore. 
Mrs. Fleming was called for the Government, and yet all 
will admit that her evidence powerfully supports the de- 
fense. We see the defendant fitful, nervous, and wavering; 
as the witness says, not natural. At times she sinks in long 
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and gloomy spells of abstracted silence. She gazes steadily 
on space and distance, all unconscious of surrounding ob- 
jects. She breaks suddenly from these dismal reveries, some- 
times in a ghostly and exalted glee. 

“Moody madness, 

Laughing loud, amidst severest woe." 

At other times she starts up singing in plaintive strains, 
the broken fragments of some melancholy song, which tells 
of disappointed love. When the witness heard her mur- 
muring “1 loved him, but he doubted me,” she heard the 
universal wail of woman’s broken heart and wandering mind. 
And as the hour drew nigh for her departure to Wash- 
ington, she spends a sleepless night poring over these fond 
letters of the deceased. The midnight is not more gloomy 
than her soul. She is communing with the lost — the lost 
hopes of other and brighter days — the lost hours of a radi- 
ant joy — the lost hours of love, of happiness, and promise. 
She is amidst the tombs, and the demon, memory, absorbs 
and binds her captive. She takes no note of time. The 
witness calls her and finds her still buried in her thoughts. 
She starts in a hurry with a return ticket in order to go 
back to Baltimore that evening. Thus this lovely being 
came here, and in this mood of mind she went to the Treas- 
ury building. No wonder when she first reached there that 
the lady, whom the prosecution introduced, noticed a light 
in her eyes which alarmed her. 

Up to this i>oint, where are the indications or expressions 
of malice toward the deceased? Where is the evidence that 
she premeditated murder? The pistol itself is scarcely cal- 
culated to take life, and it has been shown that she ob- 
tained it under the influence of an insane delusion. She 
inquired for Burroughs; ^e wanted to see him. Was this 
with a desire to kill? In the instant that he fell by her 
hand she implored Gk>d on her knees to spare him. Does 
the murderer beseech Divinity to spare his victim? She of- 
fered her life for his if he could be saved. Is this the con- 
duct of one who lies in wait and assassinates in cold blood? 
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As his life was ebbing away, she shrieked “Oh! God, I loved 
him better than my own souL” Is this the language of one 
who, in the exercise of reason, has smitten to death an object 
of hate and revenge? Recall that awful scene which was 
delineated before you by the Hon. Secretary of the Treas- 
ury, the force and terror of which even he declared, he 
could not properly describe. The rigid features, the white 
and ghastly face, the blazing and tearless eye, the rapid, 
and at times, incoherent speech, imprinted upon his mind 
for the first time in his life, the dreadful reality of abso- 
lute despair. He rendered a verdict in favor of her inno- 
cence, when, with the instincts of the kind gentleman, he 
took Mrs. McCullough the next morning to visit her in 
prison. He had witnessed her state and condition, and 
judged the ease eorrectlj'. There was neither premeditation, 
malice, nor design. She was incapable of cither. It was 
the insane paroxysm to which we have already seen her sub- 
jected. We have the medical testimony which I shall di- 
rectly apply, but I will first support my position from the 
books. 

Fodore, as quoted by Ray, uses this striking language: 

“The mania, which la accompanied by fury, la very often peri- 
odical; that ia aa if granting an occasional truce to the patient, it 
appears only at certain epochs, between which be enjoys all bla 
reason, and seems to conduct and judge in all respects, like other 
men, if we except in regard to certain ideas the thought of which 
map, at any time, occasion a fresh paroxysm.” 

Who ever possessed a more jiainful train of ideas than 
Mary Harris ; and if the more thought of them might, at any 
moment, unsettle her reason, how shall we describe the ef- 
fect of the actual presence of Burroughs? For a year and 
more the memory of her wrongs at his hands had pressed 
like a hot iron on her brain, her health was broken, she was 
pursued by a delusion, and shook like an aspen in the wind; 
her nights were bereft of repose, and to her perturbed spirit 
day hrmi gh t. no rest or dieering. And thus the feverish, 
drifting wreck of her former self, she met him. Mental 
philosophers have declared the result. It is at such a time 
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that the beautiful language of his Honor’s charge is ap- 
plicable. Phrenzy mounts up by the side of reason, seizes 
it, and for the time being takes it prisoner. 

Dr. Combe, one of the ablest thinkers on this subject, also 
says: 

“But, however, calm and rational the patient may appear to be, 
during the lucid intervals, as they are called, and while enjoying 
the quietude of domestic society, or the limited range of a well 
regulated asylum, it must never be supposed that he is in as per- 
fect possession of his senses as if he had never been ill. In ordi- 
nary circumstances and under ordinary excitement, his perceptions 
may be accurate and his judgment perfectly sound; but a degree 
of irritability of brain remains behind,, which renders him unable 
to withstand, any unusual emotion, any sudden provocation, or any 
unexpected and pressing emergency.” 

We only claim for this unfortunate defendant the demon- 
strations of science. We only ask that what universal ex- 
perience has found true of others may be fond true of her. 
She was very frail in mind and body, and “unable to with- 
stand any unusual emotion, any sudden provocation, or any 
unexpected and pressing emergency.” There was a “cause 
that hurt her brain,” and the appearance of the deceased 
revived it in all its bitterness and power. The flash of the 
lightning is not more instantaneous and irresistible than 
was the awful impulse which followed. It may have been 
the swift avenging stroke of Nemesis. He may have beheld 
the spirit of retribution as he took that last, fearful glance 
at her unearthly face; but no attribute of reason guided her 
blow. It was the rebound of his own acts, which were con- 
ceived in guilt, but which now returned in madness to tor- 
ment the inventor. He had laid for her a frightful train of 
ideas, all connected with himself. His presence applied the 
match, and the explosion hurled him into eternity. 

But thus far, gentlemen of the jury, I have dwelt in my 
own feeble way upon the condition, language, and conduct 
of the prisoner, and the application of standard works of 
science, in order to reach the conclusion which is maintained 
by the defense. I now, however, take one further and higher 
step, and plant myself on sworn facts, which you cannot 
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disi’egard, except in violation of your oaths as jurors. We 
placed upon the stand a gentleman of eminent distinction 
as a physician of the diseased qiind. Dr. Nicliols has pur- 
sued this branch of science as a specialty for over twenty- 
live years, and has been the Superintendent of the iVsylum 
for the Insane in this District for the past eighteen years. 
His reputation is knowm extensively throughout the country, 
and I may be permitted to say that he has deeply impressed 
me as a gentleman of profound intellect, a vigorous and 
correct thinker, and a most conscientious laborer in the 
vineyard of truth. Life, honor, and justice are all safe in 
his hands. He comes before yoii and relieves this case of 
every difficulty. He lifts a weighty responsibility from 
your Moulders, and makes your duties light and easy to be 
discharged. First, he has heard, and had submitted to him 
for inspection, every word of testimony in this cause to 
which you yourselves have listened. Secondly, he has vis- 
ited the defendant in prison as often as he conceived neces- 
sary, to enable him to form a correct opinion of her eondi- 
tion. His means of information, therefore, embrace every 
source. He meets fully and completely the requirements of 
medical jurisprudence as an expert. No man ever stood up 
in a court of justice more amply qualified to give an opin- 
ion. And in view of this girl’s history and early life, in 
view of the mental afflictions which ov'crwhelraed her, in view 
of the physical disease which preyed ui)on her sy.stcni, and 
in view of all the facts which her unhapj)y ca.se presents to 
his analytical, discriminating, and scientific mind, he de- 
clares to you, as the result of his careful deliberations, that 
she has suffered from paroxysms of insanity, and that the 
act of homicide on the 30th of January aro.se from an in- 
sane impulse, and not from motives of hate or revenge — 
in his own language, “that this theory is more in harmony 
with the truth than the other.” 

Here, then, is the whole defense established by the high- 
est evidence known to the law. The opinion of an expert is 
n fact in the case. No other witne.ss can give any opinion 
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at all. Dr. Nichols, therefore, proves as a fact that, from 
moral and physical causes combined, the defendant has la- 
bored under paroxysmal insanity, and that the act for which 
she is now on trial was committed during a paroxysm, and 
under an insane impulse. You have no legal right to find 
a verdict contrary to the testimony of Dr. Nichols, unless 
he is unworthy of belief, or has been successfully contra- 
dicted by other competent witnesses, whose opinions are en- 
titled to greater weight than you attach to his. On this 
proposition 1 rest securely. And on the uncoutradicted 
statement of this scientific witness 1 risk the life of the 
prisoner. He is the Saint Peter of my faith, and on this 
rock I build the defense; and neither the power of the pub- 
lic prosecution nor the gates of private malice shall pre- 
vail against it. 

But we are met at this point with a proposition by the 
prosecution which I undertake to say is without a parallel 
in the courts of any country which has been blessed with the 
light of civilization. Utterly borne down and cimshed by 
the evidence of Dr. Nichols, the gentlemen who represent the 
Government boldly and without a blush declare that the opin- 
ions of men who, like him, have given their lives to the 
study of the mind in all its various and mysterious phases, 
are less reliable in the discovery of insanity than the opin- 
ions of those who have bestowed no particular attention on 
tliis great and difficult subject. The cry of “mad doctors” 
has been raised, and we heard an appeal against them in 
favor of what were styled “common sense doctors.” Gen- 
tlemen, I feel humiliated that I have listened to such lan- 
guage from such a source. Is there such an unappeasable 
rage to take the poor life of this prisoner that in order to 
do it these distinguished gentlemen are willing to resort to 
the lowest and most pernicious arts of the profession? Do 
they propose to deride the disciples of learning, the devotees 
of science? Will they stand up here in the noonday of hu- 
man progress and enter the lists as the avowed champions 
of ignorance? Who are the “mad doctors” of the world at 
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whom this persistent and systematic sneer is levelled? Tliey 
are those who have made the subject of insanity a specialty, 
who have given their days and nights to incessant and la- 
borious thought, who have struggled with painful toil to al- 
leviate the direst woes of their fellow men, to cure those 
wounds which the lash of misfortune indicts, and to pluck 
from the diseased mind its rooted sorrows. And is it found 
necessary to stamp such characters with odium in order to 
convict Mary Harris? Shall we pluck from the seientide 
heavens their brightest and boldest luminaries, and accept 
darkness, gloom, and mist again? Shall we strike down that 
blazing galaxy of genius, toil, and progress, where the names 
of Winslow, Esquirol, Ray, Gall, Spurzheim, Rush, Combe, 
Prichard, Ellis, Hoifbauer, with others of the shining host, 
arc burning as stars on the front of the sky ; and into whose 
glorious coinpanionshi]) we anticipate but a few years by in- 
troducing now the name of Dr. Nichols himself? 1'hesc 
are they against whom the prosecutors invoke the aid of ig- 
norance and prejudice. Thej- have certainly mistaken the 
age in which they live. The District Attorney is nejirly two 
centuries in the rear of the still advancing column of hu- 
man improvements. There was a period in the world’s his- 
tory when this assault on men of science would have re- 
laxed the dull features of stupidity into a smile and caused 
blind superstition to nod its ugly head with approval. There 
was a time when darkness rested upon the face of the wa- 
ters in the scientific world, when the voice of learning had 
not yet brought order out of chaos, when courts of justice 
were nurseries of bigotry, when mental derangement was 
judicially interpreted as the possession of a demon, and 
the sufferer declared to be in familiar communion with the 
Prince of Evil. At such a time as this the District At- 
torney could have charged upon “mad doctors’’ amidst ac- 
clamations. Could he have found an enlightened man of 
scienee during such a period he could doubtless have had 
him hung as a sorcerer or magician, along with the party 
whom he declared to be insane. And even now, today, 
wherever there is a cavern in which the owls and bats of 
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ignorance, superstition, and gangrened prejudice yet in- 
habit, where the rays of liberal enlightenment have not yet 
penetrated, and where no beautiful thing has ever gi-owii as 
a sign of progress, there his voice, going forth from this 
court-room, in denunciation of the growth, the achieve- 
ments, the accumulated treasures of ages", will be hailed as 
if clothed with the authority of a heathen oracle in the 
days of heathen supremacy. Yes, in order to ask for a con- 
viction at your hands, he is compelled to repudiate the prod- 
ucts of civilization, recede into the darkness of the past, and 
from the gloomy fortresses of barbarism shower his missiles 
on the head of this most unfortunate being. When Paul ex- 
plained the mysteries of the redemption, the barbarian oiB- 
cial of Rome cried out — “much learning hath made thee 
mad.” Dr. Nichols pours a flood of light ujjon the issue 
before this court, and the law oflScer of the (rovemment 
says: “Thou art a mad doctor.” It is no part of my pur- 
pose to give offense, but in the name of bright-eyed truth, 
in the name of immortal science, in the name of the high, 
advanced banners of civilization, in the name of the stal- 
wart, conquering spirit of gigantic progress, in the name of 
the greatest benefactors of suffering and diseased humanity, 
in the name of the liberal, humane, and learned profession 
of which I am an humble member, and in the name of an 
American court of justice, I protest against this attempt to 
break down and trample under foot the wisdom, the expe- 
rience, and the labor of ages, and to destroy, by an un- 
worthy appeal to the basest prejudices of mankind, those 
safeguards which the proudest intellects of the earth have 
erected around such victims of misfortune as this young 
prisoner. 

But let us see how the prosecution, after all, has fared in 
the issue which it attempted to make between Dr. Nichols 
and those members of the medical profession who have been 
introduced as witnesses, under the novel title of “common- 
sense doctors.” Upon a presentation of the ease, detailing 
the evidence with wonderful fidelity and accuracy, every 
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physician, without a single exception, who was placed upon 
the stand by the Government, concurred instantly and un- 
reservedly with Dr. Nichols. Dr. May, Dr. Miller, Dr. John- 
son, Dr. Howard — all very eminent, and ol' long experience 
in their profession, standing in the very I’ronl ranks — swear 
without hesitation that, in their opinions, the defendant was 
subject to paroxysmal insanity, and that the presence of 
Burroughs developed a maniacal impulse, over which she 
had no control, and before which he fell. Will it be said 
that Mr. Bradley did not submit a fair slatement of facts 
to these medical gentlemen? You shall judge of Ihal. Would 
he fabricate a case on which to obtain their opinions? The 
District Attorney and Mr. Wilson certainly do not mean 
such an imputation. Can a man at his time in life, at the 
head of his profes.sion, eminent in it before some of us were 
bom, beloved and respected by all; can he afford (o at- 
tempt to practice a fraud upon you in your i)rescnce, when 
you have all the means of detecting it? No. lie submilUHl 
the whole case, including his own accurate and most intelli- 
gent observations of her wretched condition in jirison — a re- 
cital so vivid and eloquent in its faithful simplicit.v that 
thoughts of it swell the heart with emotion, and banish from 
our minds all idea of guilt in the conduct of the prisoner. 

Let us, then, sum up the result of the medical testimony. 
Five eminent physicians, with Dr. Nichols at their head, in 
this branch of their profession, establish the irresponsibility 
of the defendant. Four of them were called by the Gov- 
ernment to establish the contrary. Not one has given it as 
his opinion that she was sane at the time of the homicide. 
There is absolutely no conflict of evidence on the point, and 
hence we hold that we have brought ourselves within the 
ruling of the Court. The Court has charged you that the 
burden of this issue is upon us; that it is not enough for 
us to raise a doubt in your minds whether she was sane or 
not, but that we must establish her insanity by the weight 
of evidence, and beyond a reasonable doubt. Favorable as 
this construction of the law is to the prosecution, yet it can 
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avail nothing in behalf of a conviction, for not merely the 
weight of the evidence, but all, every particle of the evidence 
touching the question of insanity, is with the defense. The 
prosecution stands destitute and naked, without a shadow of 
support. I challenge the records of the courts of this or 
any other country to show a more perfect and conclusive 
defense, or a more powerless and utterly defeated prosecu- 
tion. We hear mudi said in regard to the defense of in- 
sanity. Many speak of it as a plea manufactured by counsel. 
It is, however, in one vital respect, like all others — it must 
be supported by proof or it falls to the ground. Have we 
manufactured the positive and direct testimony of every 
medical witness introduced on both sides? Is this our handi- 
work? I submit to you and to the candid judgment of the 
country, that if Mary Harris can be convicted under this 
evidence, if Dr. Nichols can be broken down in this Court, 
not by contradiction, but by declamatory appeals to preju- 
dice, and if, finally, the unbroken chain of scientific testi- 
mony can be put aside as naught, then the great and settled 
principles of medical jurisprudence are a delusion and a 
snare, and the infirmities of the intellect occasioned by mis- 
fortune constitute no defense for violent and irrational 
conduct. 

And why, without one solitary witness to support their 
theory of the case, do the prosecutors so hunger and thirst 
for the conviction of this most desolate and bereaved of sor- 
rowing mortals? Why do they clamor so fiercely against the 
barriers of the law and of the evidence which encompass 
her about, in order to drag that sick and fragile body to a 
miserable death? Is it punishment they seek? She has suf- 
fered more already than the king of terrors in his most 
frightful form can inflict. If she had been broken on the 
wheel, her limbs disjointed, and her flesh tom in piecemeal 
by the most fiendish skill of the executioner, her tortures 
would have been merciful compared to the racking which 
sunders into fragments the immortal mind. There is no ar- 
row in death’s full quiver that can pve this young breast 
a new sensation of agony. She has sounded all the depths 
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and shoals of misery and pain. She has lived in 
“A whirling gulf of phantasy and flame.’* 

Restore her by your verdict to the soothing influence of 
friends, of home. Let her go and lay her aching head on 
the maternal bosom of that Church which for eighteen cen- 
turies has tenderly ministered to her children in distress. Let 
her go and seek, in the love and mercy of the Father of us 
all, consolation for the cruelty and inhumanity of man. 

But it is claimed that a conviction must be had for the 
sake of example. You have been told that the i)eople of the 
District of Columbia demand it. I would not bring such an 
argument into Court, but when here I will meet ii. If it 
be true that you desire examples for the correction of vice 
and the presen’^ation of morality, I pray you not to com- 
mence with the humblest, the feeblest, and Ihc most helpless. 
But I deny that the condemnation of the defendant is de- 
manded by the people of this capital. Who are they who 
ask her blood at your hands? I know this people, and to 
some extent I think I may speak for them. T have been the 
recipient of their constant kindness while in their midst, and 
as a representative in Congress 1 have, in return, dealt with 
them in a spirit of liberality whenever I have known their 
wishes. You were told that the defendant came here from a 
distance — that the States were pouring their criminals in upon 
you, and therefore she must suffer as a warning to others. 
Such a statement is unjust to your [)eople. You want jus- 
tice, and justice alone, admini.stcred upon all : and who be- 
lieves that this girl’s life is required as an offering upon the 
altar of public justice? I repel this imputation upon the in- 
telligence and humanity of this kind and hospitable Dis- 
trict. When you are discharged from your protracted con- 
finement and return to your homes, as you will in a few 
hours, ask those whom you meet there, whether they desired 
you to cut the feeble thread of this girl’s life by your ver- 
dict, I will abide by their answer. To no one has sh(» ap- 
peared as the criminal, save to those who conduct and in- 
spire the prosecution. To all others in your midst she has 
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presented the sad spectacle of calamity and misery. Her 
purity, her gentleness, her guileless truth, shining out in 
every word and act, have won to her side in this dark hour 
your oldest, your best, and most honored citizens. Her prison 
abode has been brightened by the presence of the noblest 
and purest of her own sex, and delicate- flowers from the 
loftiest station in the world have mingled their odors with 
the breath of her captivity, Men venerable in years, and 
strong in their convictions of the principles of immutable 
right, have been drawn to her assistance by an instinctive 
obedience to the voice of God, commanding them to succor 
the weak, lift up the fallen, and alleviate the distress of in- 
nocence. And now for Mary Harris, and in the name of 
Him who showered his blessing on the merciful, who spoke 
the parable of the Samaritan, who gave the promise to those 
who feed and clothe the stranger in their gates, and who 
visit the sick and them that are in prison, I thank the 
people of the capital. Add one more obligation for her to 
remember until the grave opens to hide her from the world. 
It is in your hands to grant. The law in its grave majesty 
approves the act. The evidence with an unbroken voice de- 
mands it. Your own hearts press forward to the discharge 
of a most gracious duty. The hour is almost at hand for 
its performance. Unlock the door of her prison, and bid 
her bathe her throbbing brow once more in the healing air 
of liberty. Let your verdict be the champion of law, of 
morality, of science. Let it vindicate civilization and hu- 
manity, justice and mercy. 

Appealing to the Searcher of all hearts, to that omnipres- 
ent eye which beholds every secret thought, for the integrity 
of my motives in the conduct of this cause, and for the sin- 
cerity of my belief in the principles which I have announced, 
I now, with unwavering confidence in the triumph of inno- 
cence, surender all into your hands. 

Mr. Carrington: Gentlemen of the jury, you see before 

Mr. Voorhees here alludes to a bouquet sent to the prisoner by 
Mrs. Lincoln, the center flower of which slgnlfled “Trust in me." 
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you on trial a woman. It is a case somewhat unprecedented 
in the history of this tribunal. 1 plead the cause of woman. 
Go to yonder churchyard. See that mother weeping over 
the honored grave of her only boy. He has fallen in his 
country's cause. Who is slie? Nobody, in comparison with 
Mary Harris, the heroine of the day. See that wile ililiusing 
life, light, joy, and hope around the family circle — tlie idol 
of a husband’s heart and the guardian angel of her chil- 
dren. Her little curly-headed girl is kneeling by her side, 
and repeating her evening or morning jirayer. Rise from 
your knees, my pretty child; you are wrong. Wlicn your lit- 
tle heart is wrung, don’t go, as your hymn-book says, and 
tell Jesus. Arm yourself with a deadly wcai>oii, aiul avenge 
your own wrongs with the red hand of violence and of 
crime. Mary Harris, the model of female excellence, held 
up before the public for the admiration and imitation of our 
mothers, wives, and daughters, has said that the ladies of 
Chicago carry deadly weapons and avenge private wrongs?, 
whether real or imaginary, by private means, and we intend 
to introduce this fashion into the city of Washington. Per- 
mit me here to say, that if the voice of woman could be 
heard — gentle, lovely, virtuous woman — she would denounce 
this slander of Mary Harris and the Devlins as an insult 
to every honest and virtuous lady in the land. I yield to no 
living man in admiration for true female character. I have 
knowm the inexpressible tenderness of a wife’s, a sister's, and 
a mother’s love. You all have. We each have seen the 
noblest exhibition of true female character during the un- 
happy strife which has existed in our country’' for the last 
four years. Did you ever go to yonder hospital? See that 
young man. He is pale, attenuated, and emaciated. He 
has received some terrible wound, while fighting in his coun- 
try’s cause. He is far away from family and friends. The 
agents of the Government are doing all that humanity and 
duty can suggest for his comfort and relief, but he is not 
satisfied. No kind mother stands by his bedside to cool the 
fevered brow. But hark ! He hears woman ’s gentle voice, 
perhaps one which he has never heard before, but it is worn- 
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an’s voice. It falls upon his ear like the name of home in 
some distant land, or rain-drops in a thirsty desert. She 
administers to his wants, and whispers words of comfort and 
of consolation. He revives; he shoulders his musket and 
strikes another blow for h« Government and his flag. Per- 
haps his last hour has come. Ever faithful, gentle wonum, 
points him to a Saviour’s dying love; and as the world re- 
cedes from his view, like a true and valiant soldier of the 
cross, he triumphs over death and the grave. When the 
noble daughters of America were kneeling by the bedside of 
the dying soldier, where was Marry Harris? That was a 
time when an appeal was made to every woman who had 
a heart to love her country and her race. Where then was 
Mary Harris, the model of female excellence? Arming her- 
self with this instrument of death, practicing the use of 
deadly weapons, going in company with one of the Devlins 
to Quincy street to a house of assignation without a pro- 
tector, and at last imbruing her hands in the blood of one 
who had drawn his sword in his country’s cause; and you 
are called upon to approve, justify, and applaud this cruel 
and bloody deed. Are we Christians? Do we live in a 
Christian age, a Christian community, and do we worship 
the Prince of Peace as the only true and living God? Gen- 
tlemen of the jury, have you considered the awful responsi- 
bility that rests upon you? I have, and I pray that God 
may give me grace to discharge my duty. 

Behold, here, ladies, gentlemen, and little boys and 
girls. Ton are educating public sentiment. The judge upon 
the bmich, the district attorney, and the jurors, should not 
only be men of common sense and of sterling integrity, but 
of the purest morality. Will you by your verdict say to 
these little boys and girls, that a woman who arms herself 
with a deadly weapon, and imbrues her hands in her broth- 
er’s blood, and commits murder in vindication of female vir- 
tue whi<^ has never been injured, is a modd for their imi- 
tation? 0 iempora! 0 mores! I appeal to an honest jury 
of my country, (and the responsibility rests upon you), to 
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beware how they record a verdict so hostile to the cause of 
justice and religion, and which will be borne by the tele- 
graphic wires to all sections of the country, and which will 
be read by the present and succeeding generations. Oh, gen- 
tlemen of the jury, let us rebuke this spirit, and vindicate 
the sacred cause of religion and of law. 

Appeals have been made to your sympathies; and that is 
all, as I will show. Sympathy! sympathy! sympathy! and 
nothing else, and with unusual zeal and eloquence. Good 
Heaven! Behold what an array of counsel. In Joseph H. 
Bradley you behold the Ajax Telcmon of the defense. In 
my friend, William Y. Fendall, you behold the young, the 
ardent, the amorous Tydides, not casting his javelin at the 
goddess of love as she flies through the air on her way to 
heaven, but, with his armor off, kneeling at her feel. In 
Judge Mason you behold the sweetly .speaking Nestor of 
the Grecian camp. In Judge Hughes the wdse, the prudent, 
the cautious Ulysses. In the Hon. Daniel W. Voorhccs you 
behold the fierce, implacable, irresistible Achilles, and even 
old Agamemnon (pointing to the judge on the bench) him- 
self, can never look at the gentle sufferer without a sigh 
expresave of his sympathy; and there sits the lovely Helen, 
bathed in tears, surrounded by her female attendants, urg- 
ing on these sturdy warriors to deeds of superhuman valor. 
Here I stand, aided only by my efficient and accomplished 
assistant. 

Gentlemen of the jury, am I not an object of commiser- 
ation f I saw some of you crying, but I think you cried 
in the wrong place. Were you concerned for met No! no! 
gentlemen, don’t be alarmed. Courage, gentlemen! I stand 
clothed in celestial armor, behind the broad sgis of the law, 
and their javelins fall harmless at my feet. I hold up the 
law, and thus I roll back the tide of sympathy that has been 
pouring into the jury box. I remind you of your solemn 
oaths, and then you dry your tears, and nerve yourselves 
to the discharge of your stem and solemn duty. 

Now, gentlemen, as my friend, Mr. Wilson, said, what 
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do we care for Mary Harris? So far as she is concerned, 
yon ma^^ put her in a bandbox and send her home — ^not 
to the Devlins, however — God forbid! — ^but to her father; 
and 1 will tell you, before taking my seat, how it can be 
done without doing violence to any man’s conscience. 

It is the principle, the great prineiple for which 1 con- 
tend, tliat the majesty of the law must and shall be vindi- 
cated. 1 said in my opening address, gentlemen of the 
jury, and 1 now repeat, that we must be cruel only to be 
kind. We must punish the guilty to protect the innocent. 
Obedience to law is the safeguard of us all. Loyalty to 
law and government is obedienee to God. Crime must be 
punished, because God commands it. You are the ministers 
of his justice upon earth. Having made these remarks, 
gentlemen, 1 assume that you will hear the argument which 
1 intend to present to you; and I undertake to say, if there 
is any little boy or girl here who will give me his or her 
attention, 1 will satisfy him or her that this jury are bound 
to convict the prisoner at the bar, unless they close their 
eyes to the evidence, and disregard the opinions of the 
doetors, and trample under foot the law as enunciated by 
the Court. If you wish to shield yourselves behind the 
opinions of the doctors I have no objection; but I have no 
idea that a doctor shall swear to one state of facts, and see 
an honest and intelligent jury of my country make them- 
selves ridiculous before the whole world by swearing to a 
different state of facts, or rendering a verdict inconsistent 
with the opinion expressed by these scientific gentlemen, who 
have perhaps said enough to mislead the jury, if what they 
have stated be not properly explained by the law ofiicer 
of the Government. They were themselves exceedingly 
cautious not to commit the blunder which you are invited 
to perpetuate upon the records of this court. What doctor 
has sworn that this woman was so insane at the time the 
homicide was committed as to render her irresponsible in 
law for her conduct? None. None of them would dare 
to do it. He could not do it, in my judgment, without com- 
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mitling the crime of perjury, and I will prove it. If this 
jury acquit this woman upon the ground of insanity, you 
swear to a fact, and you perpetuate upon the records of 
this court a fact, which will not only make you ridiculous, 
but which is utterly inconsistent not only wilh the evidence, 
but with the opinion of evei'y physician who has been exam- 
ined within your hearing. But permit me, gentlemen of the 
jury, to proceed more logically to consider the ease at bar. 

There are four questions, gentlemen of the jury, as I 
stated to you in my opening address : 1st. Was the homicide 
charged in the indictment committed within the jurisdiction 
of this court? 2d. Was it committed by the prisoner at 
the bar? 3d. If it was, is it a case of excusable homicide, 
upon the ground of insanity, or for any other reason? 4th. 
If not excusable homicide, is it murder or is it man- 
slaughter? 

I will consider the first two propositions, gentlemen of 
the jury, together; and in doing so I have only briefly to 
recapitulate the evidence. 

Gentlemen of the jury, the curtain rises. The. scene is 
laid at a boarding-house in the dty of Chicago. The 
heroine of the bloody tragedy makes her appearance — a 
good, sprightly, black-haired girl. She was without either 
father or mother at that time. It is then she forms the 
acquaintance of Louisa Devlin, another beautiful, charming, 
and accomplished lady. Louisa Devlin invites her to go to 
her millinery establishment. Prompted by an “insane Im- 
pulse” she accepts the invitation. What sort of a millinery 
establishment was it? I wanted to find out, and in the 
most courteous and respectful manner, for no one is more 
courteous to a lady than myself, I asked her how many 
young ladies she had in her employment. She threw herself 
back on her dignity and said, “That my business, and 
none of yours.” There is Mary Harri't in a millinery estab- 
lishment, the character of which the proprietress is ashamed 
to describe. 
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Mr, Hughes: May it please your Honor, I dislike to interrupt 
counsel, but there is no evidence whatever as to the character of 
Miss Devlin’s house. 

The Court: A counsel in the closing argument, knowing that 
there is no one to come after him, ought to studiously keep himself 
within the prescribed limits, unless he wants to be interrupted at 
every stage. He ought not to pervert or misstate the evidence. 

The District Attorney: Gentlemen, after the attack which has 
been made upon Dr. Burroughs — 

The Court: You shall not retaliate upon Miss Devlin for an at- 
tack upon Dr. Burroughs. You must confine yourself to the legiti- 
mate application of your remarks to the evidence of the Misses 
Devlin. It is an abuse of your position to make such an attack as 
that upon such grounds. 

The District Attorney: You will bear in mind, gentlemen of the 
jury, that I did not interrupt the learned counsel. You heard the 
attack upon Dr. Burroughs of which 1 shall have something to say 
hereafter. You know 1 must not dare to lay my fingers on the 
Misses Devlin. 

The Court: The Court did not say so. I will not permit you to 
misrepresent the Court or the witnesses. The Court has given you 
express permission to comment upon all the evidence given by the 
Misses Devlin and compare it with itself and the other evidence in 
the case and sift it to your heart's content; but upon the mere 
refusal of one of those ladies to tell you how many clerks she had 
in her place of business, the Court will not permit you to launch 
out in the great latitude of inference you were going upon. 

The District Attorney: 1 will say that 1 do not think that any 
witness contradicted Dr. Burroughs. They justify their attack upon 
him from inferences drawn from what he said. I thought I had 
the same privilege, but I bow with due deference to the decision of 
the Court. 

The Court: You shall not go on in that way. The Court will 
not permit a controversy between you and it to be decided by this 
jury. You shall not utter another syllable on that subject. I will 
put you in the hands of the Marshal if you do. 

Mr, Carrington: Again I say, and I will endeavor to argue under 
the instructions of the Court. 

The Court: Well, proceed. 

2^he District Attorney: 1 will proceed. 

The Court: In order. 

The District Attorney: I was about to argue as to the inference 
to be drawn from the testimony of the woman Devlin, her manner, 
and her answer to the question which I put, which I thought was 
competent, but I understand his Honor to say I was wrong in that 
opinion. 

Mr. Carrington: Gentlemen of the jury: Before pro- 
ceeding to discuss the question of insanity, I shall be par- 
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doued, I trust, for saying a few words in reference to the 
brother of the deceased. Permit me, gentlemen, to ask you 
one question: Suppose that one of our ministers — such a 
man, for instance, as Dr. Gurley, Dr. Samson, Dr. Gillette, 
or Father Maguire, men to whom we have been in the habit 
of looking up, not only as our spiritual fathers, but as our 
teachers and exemplars — should go to Chicago as a witness, 
and a woman, who admitted she had been to an assignation 
house without a protector, no matter for what purpose, 
should be put upon the stand to assail the reputation of 
such minister for veracity — what would you think of it? 
You know, and we all know, what would be your opinion. 
Now, the Rev. John C. Burroughs stands in Chicago just 
as either of these eminent gentlemen to whom I referred 
stands in Washington. 

They seem to think there is a strong prejudice against 
the whole Burroughs family, judging from what Mr. Voor- 
hees said of the popular clamor and the feeling in the com- 
munity against Dr. Burroughs, and from what Judge 
Hughes said on the same subject. I think they are mislakcn. 
If this jury have any prejudice, which I do not believe, 
but if you have, I will simply say that you have sworn to 
decide the case without prejudice; and I intend to .show you 
that you cannot discredit Dr. Burroughs without branding 
one of the best men in the community with the crime of 
perjury, and falsifjdng the record of the Treasury Depart- 
ment. Who is John C. Burroughs? He has told you that 
he is president of the University at Chicago. Well, I am 
one of those men who do not believe that the office makes 
the man, but that the man makes the office. I admit that 
there are hypocrites, wolves in sheep’s clothing; but it is 
not so in this case. It may not be amiss here to say, among 
other things, in order to show you the character and posi- 
tion of Dr. J. C. Burroughs, that he was, during the life 
of the distinguished orator and statesman, Stephen A. 
Douglas, one of his most honored and trusted friends, and 
the remains of that illustrious man now rest within the 
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inclosure of the university over which he presides. 

He has, too, been the friend and co-laborer of our fel- 
low-townsmen, Dr. Samson and Dr. Gillette, and is therefore 
entitled to your respect and confidence. If what I now say 
could be heard in Chicago, the good people there would say, 
is it possible that Mr. Carrington has -deemed it necessary 
to pass an eulogium upon Dr. Burroughs f It is a presump- 
tion. It is not necessary to defend him against such attacks, 
even when made by Judge Hughes and the Hon. Daniel W. 
Voorhees. 

Now, what has this estimable man, who holds a com- 
mission from our Saviour, which he has never dishonored, 
done to induce these unjust assaults? Why, gentlemen, the 
head and front of his offending consists in his offering to 
advance money to certain witnesses, that they might thus 
be enabled to come here and vindicate by their sworn testi- 
mony the diaraeter of his murdered brother, a soldier and 
a public servant, who died at the post of duty by the 
assassin’s hand, without a stain upon his honor. Is Dr. 
Burroughs to be condemned for this noble, generous, and 
manly act? Had he not consented to do it, he could not 
have been regarded otherwise than as the wretch he is 
represented to be. Had he offered to pay a witness to swear 
falsely, he would have been guilty of subornation of per- 
jury; and I, in that case, would have been as prompt and 
vdiement in his denunciation as any one could be, and 
would instantly tell you his testimony was entitled to no 
weight at your hands. But every honest man, instead of 
censuring, must commend the noble zeal he has displayed 
in his efforts to remove the stigma which is sought to be 
cast upon his dead brother’s character and name. They 
say that he is contradicted. In what respect? In regard 
to his brother being in Washington at the time these 
"Greenwood” letters were written and mailed; that he has 
testified falsely in regard to these letters. AU I have to 
say is, that if he has, so also has Danenhower, one of the 
most intelligent and estimable gentlemen in this community. 
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The records of the Treasury Department are false if the 
testimony of these gentlemen be false. Dananhower swears^ 
and those records confirm his statement, that A. J. Bur- 
roughs was in the city of Washington on the 10th of Sep- 
tember, and these letters are dated on the 8th and 12th of 
September, and dropped in the post office at Chicago. From 
these facts it is conclusive that Dr. Burroughs has testified 
truthfully upon the point. 

Again, gentlemen of the jury, he is charged with 
endeavoring to keep away a witness — one Ellen Mills — 
desired by the defense. Is that so¥ What is the evidence 
on that point ? The evidence is, tliat Dr. Burroughs inquired 
of the officer whether this woman could be summoned, or 
could be relied upon. The officer replied that she was a 
woman of bad character, and would not appear as a witness 
unless she was paid; whereupon Burroughs, like an honest 
man, declined to summon her. He, supposing her testimony 
to be important in the case, wanted to summon her for the 
United States ; but, hearing she was a corrupt woman, 
refused to have anything to say or do with her. It is said 
by the gentlemen that they wanted her here, and that her 
testimony was very material to the case. Why didn’t they 
summon her? They had the right, and could have got her 
here. Or, if they did not want to bring her here, why did 
they not have her deposition taken — a privilege, strange as 
it may seem, granted to them by act of Congress, but not 
granted to us in criminal cases. 

Again, they say they did not like this manner. Did you 
ever, gentlemen, observe a more solemn and impressive 
scene? There sat the murderess; near her were her friends 
and companions. There stood the witness; his heart wrung 
with ftTigninahj for his only brother had bemi murdered; the 
natural protector of his widow and his orphan child. Here, 
by the table, sat the ablest counsel in the country, eager 
to catch at every word he uttered, for the purpose of assail- 
ing his testimony. Is not that exactly as I have stated it? 
Dr. Buiroughs consults tlie officers as to whether he shall 
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summon this woman or not. He discovers that she is a 
corrupt woma^ and, like an honest man, he declines to have 
anything to do with her. But they say, gentlemen, that 
this minister of the Gospel is to be censured, because he did 
not read a lecture to the detective and this pro^itute, Ellen 
Mills. What does the Bible tell us to do in such cases? 
“Not to cast pearls before swine.” Dr. Burroughs observed 
the Divine injunction. That seems to be his only fault. 

I am aware that there are some persons who have a 
prejudice to ministers of the Gospel, and are glad of an 
opportunity to assail them. And there are some persons, 
also, who have a prejudice to members of Congress. I will 
put a “hypothetical” case. 

Upon one occasion I put an old gentleman upon the 
stand to prove the bad character of a witness. He testi- 
fied that he was a person of vciy bad character. What did 
you ever know or hear of him doing wrong? Nothing in 
particular; but I have seen him, day after day, and night 
after night, associating with members of Congress and other 
loose characters. 

Now, this is very improper. I like members of Congress 
just as well as other people, when they behave themselves. 
I have no prejudice against any class of my fellow-citizens. 
You know my sentiments on this subject. I have for years 
been warring against sectional feeling and prejudice of 
every kind. 

But, gentlemen, I understand the object of the assault, 
and I think you must perceive it. These gentlemen know 
they cannot injure Dr. Burroughs in the estimation of the 
public, or in your estimation, but they desire to divert me 
from the prosecution of Mary Harris to his defense; to 
divert your attention from the murderess to the brother of 
the deceased; but I am too old a warhorse to be caught in 
that way. What is the rule of law, gentlemen, on this point? 
There are three ways of contradicting a witness. First, by 
assailing his reputation for veracity; and why didn’t they 
attempt that? They dared not do it, for the reason that 
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li6 stood .too high. He told them who he was — where he 
could be found ; and yet not a witness, male or female, with 
the host of friends that this beautiful murderess has, could 
be found to assail his reputation for veracity. The second 
mode of contradicting a witness is by showing tliat be has 
made different statements at different times in regard to the 
same transaction. Was not the statement of Dr. Burroughs 
clear, consistent, honest f He would say now what he said 
yesterday, or would say tomorrow. The tliird mode is by 
proving a different state of facts by another witness. What 
witness contradicted him? 

The District Attorney: Yes, Louisa Devlin! And how does she 
contradict him? Why, in regard to an imnialerial fact: and — 
you will, your Honor, pardon me, for 1 do not wish to go against 
the instructions of the Court — is John C. Burroughs, the honest, 
Christian gentleman, to be denounced in court, and is my mouth 
to be sealed when they rely upon the testimony of this Louisa 
Devlin? Who is Louisa Devlin? When ashed about her business, 
her color would come and go. By her own admission, she went to 
an assignation-house on Quincy street on a fool’s errand. 

Mr. Carrington: I wonder if any man ever called her 
ducky, his darling, his rosebud, or his sugar plum? Do you 
suppose it would have given her paroxysmal insanity? 1 
have no doubt it would have excited her very much, for, 
judging from her looks, she ain’t used to it. And this is 
the woman upon whom they rely to contradict the honest, 
Christian gentleman! She is indeed the lago in this bloody 
tragedy; for Mr. Bradley told you, in his opening address, 
that this was the old story of Othello. It was hatred and 
jealousy that urged Mary Harris to the commission of this 
atrocious murder ; for you remember she told her lawyer that 
her love had turned to hatred. And, gentlemen of the jury, 
it was the desire of money that prompted Louisa Devlin to 
fire the jealousy of this love-sick girl, preparatory to a suit 
for a breach of promise of marriage, expecting to share the 
damages, and I will prove it from the evidence before tak- 
ing my seat; for, notwithstanding the eulogium pronounced 
upon her, I say that she is a woman without delicacy, with- 
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out refinemeiit, and without sensibility, for dxuSdg this trial 
she has sat here giggling while her fri^d*'was<‘bn triaf for 
her life, as though she were on a debauch 4h Qumey street, 
Chicago, at the house of Ellen Mills. 

Mr, Bradley: Your Honor, I denounce such an accusation in. the 
strongest terms that man can. Thei'e has not been one word of 
reproach cast upon Miss Devlin from the begiiinilig to the end of 
this trial, and 1 do say that no gentleman wouhl use such language 
towards a woman. 

The District Attorney: I shall not be betrayed into any indiscre- 
tion, if the object is to insult'me. I have chly discharged my duty 
as in my humble Judgment seemed proper., I make the same re- 
mark in regard to the attack upon Dr. Burroughs. 

Mr, Bradley: 1 say the man who denounces this woman with- 
out the evidence in the case warranting it trespasses beyond the 
license of counsel, and abuses the character of gentleman. 

The District Attorney: All I have to say is, that I return the 
insult; your conduct has been ungen tlemanly. 

Mr, Bradley: You can return the insult as much as you please. 
I despise you. Say what you please to the Jury, I shall not inter- 
rupt you again. Here is a chip on my head: come and knock it off. 

The Court ; Mr. Carrin^on, the Court will not permit you to go 
on without expressing a strong condemnation of language of that 
kind, which it thinks entirely without foundation in the evidence. 

Mr, Bradley: Thank you, sir. 

The District Attorney: Will your Honor be kind enough to make 
some remarks of that description in regard to the attack upon Dr. 
Burroughs? 

The Court: That occasion has passed. I understood the attack 
upon Dr. Burroughs to be confined to the character of his evidence, 
compared with itself, and compared with the evidence of other wit- 
nesses. I thought that it was a pretty severe investigation, to be 
sure; but thefi it [was not a mere calling of names and denunciation, 
without evidence to support it of some kind, whether sufficient or 
not. I do think that this* denunciation upon the Misses Devlin's 
moral reputation, outside entirely of the evidence in the case, ought 
not to have been made, and is deserving of the strongest and se- 
verest censure which the Court can declare. I had hoped, Mr. Car- 
rington, that you would not go beyond what you knew, and espe- 
cially in' regard to a female witness, who is here, to all appearances, 
without a protector. 

The District Attorney: I thought I was entirely Justified by the 
evidence. I may be wrong, but I think my attack is not half so 
severe as that made upon Dr. Burroughs. 

The Court: You must not retaliate upon the Misses Devlin. 

The District Attorney: I refer to the whole city of Chicago in 
regard to the Rev. Dr. Burroughs. When he is denounced, I thought 
it was my duty to expose properly the testimony of the Misses 
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Deviln. . Ju^. thlaks 1 have gone too far. and so does Mr. 
Bradley, r |fUI ttgr, gentlemen, that it is not material to this case 
whether you Veliev^ either the Misses Devlin or Dr. Burroughs, or 
discard both them. 

Mr. Carrington: Afterwards, gentlemen of the jury, 
you find tjmt she and Miss Devlin are prompted by an “in- 
sane impulse,’.’ |6 go about the same time away from the 
city of Chicago. The prisoner at the bar, prompted by a 
sane impulse, (foi: that was a very sane idea probably) goes 
to the city of Baltimore and consults a lawyer in reference 
to the policy and .propriety of bringing a suit for a breach 
of promise of mar^age. In conversation with that lawyer, 
she tells him that her love for -Burroughs had turned to hate. 

"Heaven has ho rage like love to hatred turned. 

Hell has no fury like a woman scorned." 

Prompted by “hatred.’’ Out of her own mouth do I 
condemn her. Prompted not by “insane impulse,’’ but by 
hatred she comes to the city of Washington to institute a 
suit for a breach of promise of marriage. She does not put 
her writ in the hands of the marshal, but she goes in person 
to the Treasury Department, — let us admit with the writ 
in one hand and the pistol in the other. When she arrives 
there, she inquires for Mr. Burroughs. She is told that 
there are two gentlemen there of that name ; and this 
woman, who it is attempted to be shown to you was insane, 
says that she wants to see Mr. Adoniram J. Burroughs, and 
examines the register, finds his name, is shown to his room, 
and looks in. She does not fire. Was that the best oppor- 
tunity? No! Mrs. Woodbridge was, I believe, in a direct 
line with Burroughs. She might have killed both. There 
he is at his desk in the discharge of ofiicial duty. Old Mrs. 
Woodbridge sitting near him. She first sees the person and 
is prompted to get up and ask what she desires, and to 
extend an invitation to her to walk in. But just then she 
retires. How far, gentlemen of the jury? Down to that 
clock, whieh has been explained to you in the testimony, and 
there takes her stand. How long does she remain there? 
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As 1 said in my opening address, and as appears 1 think 
from the evidence, there was time to hear the ticking of 
the clock and observe the movements of the hand. There 
was time for the clerks to be discharged, for young Bur- 
roughs to make his arrangements for the next day, and start 
on his way home in company with a companion. There was 
time for passion to subside and reason to i^sume its sway. 
There was time for “insane impulse” to pass away, and the 
power of volition to return. He passes by. She fires at 
him deliberately. He falls; she fires a second time, aiming 
directly at his head. Then she endeavors to escape, and 
losing her way feels the heavy hand of justice upon her. 
She is arrested. She is cool, calm, collected. She told the 
officer that this man had injured her. She wanted revenge, 
and would have it at the risk of her life. She showed no 
emotion until the bleeding, mangled corpse of her murdered 
victim is brought into her presence. And this is evidence 
of insanity! It is evidence, gentlemen of the jury, of sanity. 
It is woman’s nature speaking out. When Lady Macbeth 
was reproving her husband for his irresolution, she said, 
“I had done the deed, but the gray-haired Duncan resem- 
bled my father as he slept.” Proud, cruel, ambitious 
woman. Still she was a woman. So, Mary Harris, having 
accomplished her purpose, and when she sees before her the 
bleeding evidence of her guilt, suffers the pangs of remorse. 
This is sanity. Can you interpret it to be evidence of 
insanity f 

Now, gentlemen, that is this case, and what do you call 
itf Science, as the learned counsel understands it, calls it 
“insane impulse.” Science, as 1 understand it, and as I 
think you understand it, gentlemen of the jury, calls it 
murder. The law as they understand it, calls it “insane 
impulse;” but the law, as I understand it, and as the Judge 
interprets it, as I shall contend, calls it murder. Common 
sense calls it murder, cruel, revengeful murder, unrelieved 
by a single mitigating circumstance, and it is idle to shut 
our eyes to a stem and solemn tmth. 
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Now, gentlemen of the jury, if this be science, as they 
understand it, in my judgment, it is time that the great 
portion of us, 1 ' include myself among the number, «?ho uld 
be dressed in strait jackets, and locked up in the irumnA 
asylum. 

Mr, Bradley: I agree. 

Mr. Carrington: If a man or a woman, prompted by 
revenge, can lie in wait and commit a deliberate, wilful mur- 
der, and science calls it “insane impulse,” of 0001*80 Mr. 
Bradley will agree with me when 1 say, “Dissolve society 
into its original elements, raze your churches, your courts 
of criminal jurisprudence, close your Bibles, and tell your 
daughters to learn to be marksmen, and to arm themselves 
with a pistol, and the assassin's dagger.” When the husband 
goes out to work for his daily bread, his wife should stand 
by his side, with a pistol in one hand and a bowie-knife in 
the other, to protect him against the “insane impulse,” of 
some wicked and revengeful woman, who wishes to gratify 
her revenge against him perhaps for some youthful indis- 
cretion. 

It is throwing open the doors wide to violence and 
crime, and I ask, “What man in the community is safe, if 
a jury so far mistake the law as to acquit this woman upon 
the ground of ‘insane impulse’?” By such an absurd ver- 
dict, you say to every wicked woman in the city of Wash- 
ington, kill a man for revenge if you please, and then take 
care to tear your hair, cry, and cut up a few antics, and we 
will call it insane impulse, and thus we will not only ap- 
prove, but applaud the act. 

Now, gentlemen, I think I understand you. I think I 
know every man on that jury. You are anxious to acquit 
this woman, and this may be creditable to your hearts. For 
it may be said to the eternal honor of the American people, 
that woman in this court is treated with more consideration 
Ilian in any other upon the face of the habitable globe. But 
I undertake to show that this is a case of murder, and that 
this woman is not scientifically insane ; that she is not legally 
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insane; that she is not practically insane; that she is not 
generally insane; that she is not periodically insane; that she 
is not spasmodically insane; that she is not even hypothetw- 
aUy insane ; but that she is as sound today as she was before 
the murder; and this idea of insane impulse is a modem 
humbug. These Western gentlemen, members of Congress, 
come here to teach us science, and charge me with relaps- 
ing into a state of barbarism. Science, as they understand 
it, says insanity is that state of the mind that leaves a 
person all right, except just when he wants to commit a 
crime. 

They admit that the woman is sane today, admit she was 
sane before the homicide, but claim that she was insane at 
the precise point of time she committed it. 

Now, is Dr. Burroughs not corroborated? I appeal to 
the testimony of Danenhower; and where is there a more 
honorable gmtleman in the city of Washington than he is? 
1 appeal to the records of the Department, to which I have 
already adverted. J. C. Burroughs stands before you, 
gentlemen, not only uncontradicted, but corroborated. He 
is an unimpeached — an unimpeachable witness; illustrating 
the familiar truth — ^the highest style of man is the Christian 
gentleman. 

The learned counsel for the accused have with great art 
mideavored to place the counsel for the Government in 
antagonism to Dr. Nichols and the other physicians who 
have been examined here upon this point. But I boldly 
assert, if you adopt the opinions of these physicians, you 
are bound to convict the prisoner at the bar. Has Dr. 
Nichols, or any other physiciein, dared to testify that this 
woman, at the time she committed the homicide charged in 
this indictment, was insane, and so insane as to be irre- 
sponsible for her conduct? He has not done it. He could 
not do it without committing the crime of perjury. Let 
him take his place in the jury-box, and, judging from the 
opinion which he has expressed as a witness, as an honest 
man he would rmider a prompt and decided verdict of con- 
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yiction. I should be glad to see him in that jury-box, 
relieve this merciful and kind-hearted jury. 

Mr. Bradley: I should be glad to put him there. 

Mr. Carrington: Put him there; and, judpng from the 
opinion he has expressed on the witness-stand, as an honest 
juror he would render a verdict of guilty. 

He has testified most cautiously. I charge you, gentle- 
men of the jury, as you value the cause of troth, of justice, 
and of public security, to understand the opinion before you 
endeavor to shirk your responsibility, by shielding your- 
selves behind it. I shall warn you, for if you render a ver- 
dict of acquittal, on the ground of insanity, it will be incon- 
sistent with the opinion expressed by each and all of these 
scientific gentlemen; and you will render yourselves ridicu- 
lous, and the intelligent portion of the community will say, 
either that you do not understand your duty, or that it was 
not explained to you properly by the law officer of the 
Government. I now wash my hands of all responsibility; 
and, if you will give me your attention, I will show you so 
clearly, that he who runs may read, that this woman was 
not insane, within the legal acceptation of the term, and to 
acquit her upon the ground of insanity would be in clear 
opposition both to the law as expounded by the Court, to 
the testimony of the witnesses, and to the opinions expressed 
by the physicians. Dr. Nichols expressed an opinion upon 
a purely hypothetical ease; not upon the case at bar. He 
did not hear the whole evidence-in-chief offered by the prose- 
cution, or any of the rebutting evidence offered by us, and 
he assumed, as proved from the evidence, that he did not 
hear, facts which are not proved. 

The Coubt: Dr. Nichols heard all the evidence. He did not 
speah from a hypothetical case. 

Mr. Carrington: He did not hear the testimony of Mr. 
Everett, one of the most important witnesses examined-in- 
chief on the part of the prosecution, and he did not hear 
any of the rebutting evidence. And, in addition to this, he 
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did not, even upon the evidence he did hear, express the 
opinion that this woman, at the time the homicide was com- 
mitted, was so insane as to be irresponsible for her conduct. 
How could he have expressed such an opinion? Your Honor 
should have stopped him if he had, for^it would have been 
allowing the physician to transfer himself from the witness- 
stand to the jury-box. No ! The responsibility is upon you, 
gentlemen of the jury, and you cannot as honest men 
avoid it. The opinion of Dr. Nichols, as I have already 
stated, is expressed upon an assumed state of facts. First, 
he assumes as proved that there was a marriage contract, 
which was broken; secondly, that the prisoner was melan- 
choly in consequence of disappointed love; thirdly, that she 
had received a dishonorable proposition from her lover, con- 
tained in these Greenwood letters, or believed she had ; 
fourthly, that she was suffering from dysmenorrhcea at the 
time. 

Now, I propose to show that he was mistaken in all these 
facts. Then, gentlemen, if I show the causes do not exist 
upon which he bases his opinion, of course the effect of 
those causes cannot follow as he supposes. In other words, 
gentlemen, if these are the facts upon which his opinion 
rests, and I show you that these facts do not appear from 
the evidence, the opinion is hypothetical, and cannot be 
regarded by you in forming your verdict. He erects a super- 
structure upon these four stones. I intend to remove them 
one by one, and then the entire fabric falls to the ground. 
First, then, gentlemen, was there a marriage contract? A 
marriage contract, like every other contract, requires the 
consent of both parties. I defy you to discover a marriage 
contract from any of the ninety-two letters offered in evi- 
dence. But let us admit, for the sake of the argument, that 
there was a marriage contract. I maintain that, if there 
was, it was violated by the lady herself. 

I cannot read this letter, gentlemen, perhaps, as it 
should be read. I saw some of you crying. What are you 
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crying about. I cannot cry. I will have to get my friend 
Mr. Bradley or Judge Mason to cry for me. 

Mr, J^radley: If you had half as much sensibility as we have 
you would cry also. 

Mr. Carrington: Cry for what? Perhaps 1 committed 
a mistake, gentlemen. I should have put some one of these 
ladies on the stand as an expert. This letter echoes the 
groans of a discarded and despairing lover. How, then, 
stands the case? The lady discards her true-hearted, hon- 
orable lover; and he, like a man of honor, offers to return 
her her letters and her portrait, and try his fortune in 
anoilier quarter. The lady, exercising a womairs right, in 
a spirit of coquettishness, discards the man she loves, and 
then, fired b}" the demon of jealousy, murders him for mar- 
rying another, her superior in all respects. What, then, is 
the opinion of Dr. Nichols worth when he assumes she was 
suffering because her lover had violated his promise of 
marriage? I said in my opening address, and 1 now repeat 
it, that A. J. Burroughs died without a stain upon his 
honor. Is there anything dishonorable in this? Is it dis- 
honorable to love a pretty girl and to tell her so? Then let 
him who is without sin cast the first stone. And when 
discarded by one pretty girl, is it dishonorable to love a 
prettier and a better girl, and to tell her so? Burroughs 
loved Mary Harris tenderly and devotedly, if these letters 
breathe the spirit of true love. He was discarded by her; 
and meeting with another lady, her superior, loved her, 
offered her his hand and heart, and, like a true-hearted 
woman, she neither flirted nor coquetted with him, but 
promptly gave him all that a woman has — a woman’s love 

Again it is said that the prisoner suffered from melan- 
choly, too, in consequence of disappointed love. Gentlemen 
of the jury, was she melancholy? This is a technical term, 
and has a technical signification. We all know what is 
meant by suffering from insane melancholy. In looking 
through the evidence we see this poor, melancholy, love-sick 
girl playing cards, attending parties, conversing with a 
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young gentleman on the very morning she started for the 
city of Washington, bent upon her murderous purpose, and 
collecting money for the Misses Devlin in her usual good 
health and spirits. Did she suffer from disappointed lovef 
True love, gentlemen, is a noble, pure, and generous passion. 
It refines the manners, purifies the heart, elevates the 
thoughts, gives zest and. delight to every energy and to every 
aspiration. 

“Yes; love. Indeed, is light from heaven; 

A spark of that Immortal fire 
With angels shared, by Allah given. 

To lift from earth our low desire.” 

Did Mary Harris love the man she so cruelly and in- 
humanly murdered? No, gentlemen of the jury. The kind, 
gentle, and loving wife may, in a moment of passion, speak 
an unkind word to her devoted husband; but when she sees 
him in danger or distress, she will rush to his assistance. 

“Ah, woman! woman! in hours of Joy and ease 
So Coy, and so hard to please; 

But, when pain and anguish ring the brow, 

A ministering angel thou.” 

Did the tender and sacred fiame ever bum in the heart 
of this cruel and revengeful murderess? To say that she 
ever loved, with a pure and a holy love, A. J. Burroughs, 
is an insult to every honest and virtuous woman in the land. 
What, then, becomes of the opinion of Dr. Nichols, when he 
assumes, as a fact proved in the case, that the prisoner was 
a poor, melancholy, love-sick girl, who committed this horrid 
crime while in a state of insanity? If woman is to be 
excused on this ground, you give a carte blanche to any 
lewd and wicked woman to commit violence and crime. Gfo 
to yonder alley in any populous city. See that woman; 
her aching brow leaning upon her hands; the paint is 
washed away; she is pale, emaciated, sad, and degraded. 
Who is she? 

“She once, perhaps, in village plenty blest. 

Hath wept at tales of Innocence distrest; 

Her modest look the cottage might adorn. 
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Sweet as the primrose peeps beneath the thorn; 

Now lost to all — ^her friends, her virtue fled-^ 

Near her betrayer’s door she lays her head.” 

Auk her the story of her life, and she attributes ail her 
woes to disappointed love. 

Her case is a more distressing one than that of Maiy 
Harris; and would you say upon your oath as jiu’ors, that 
such a one was insane, and for that reason has a right, by 
law to murder in cold blood the man who ruined herY 

Thirdly, Dr. Nichols assumes that the deceased was the 
author of the Greenwood letters, or that the prisoner sup* 
posed he was, and thus she received a great shock to her 
moral sensibilities. Adoniram J. Burroughs was not the 
author of those letters. 1 appeal to the testimony of the 
Bev. John C. Burroughs, corroborated and confirmed by the 
testimony of Danenhower, and the records of tlie Treasury 
Department. The prisoner knew that he was not the author 
of those letters; for at the suggestion of the Devlins she 
went to the house of the Bev. J. C. Burroughs, and was 
satisfied from that interview that he was not the author of 
the letters, and she returned to her home entirely relieved 
of all suspicion. It is true the Devlins were not satisfied, 
and it was not their purpose to be satisfied; but Mary 
Harris was. What, then, becomes of the opinion of Dr. 
Nichols? Her sensibilities were not shocked; but, on the 
other hand, the sensibilities of the deceased were shocked in 
consequence of the unexpected discardal by the woman he 
truly and honorably loved. 

Fourthly, Dr. Nichols assumes that she was suffering 
with dysmenorrheea at the time the homicide was committed. 
This is not so in point of fact, judging from the evidence. 
Mrs. Flemming testifies that she saw her the day previous 
to the homicide, and that she complained of a slight sore 
throat, but was in other respects in good health. No girl 
could be suffering with that complaint without its being 
known by an old woman with whom she was boarding at 
the time , Every old woman in the country understands the 
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complaint, and knows how to cure it — simply by putting the 
patient to bed, applying a few warm bri<^, and administer- 
ing a little hot tea. Mrs. McWilliams saw her shortly before 
the homicide, and her testimony is inconsistent with the 
idea of her suffering with dysmenorrhoea at the time of the 
homicide. Dr. Young, the. physician of the jail, testifies 
that she was unwell on the 16th of June. The homicide was 
committed on the 30th of January, and therefore, in the 
regular course of events, it is possible, but not probable, that 
she was suffering with dysmenorrhoea at the time she mur- 
dered Burroughs. Gentlemen of the jury, if you acquit the 
prisoner by assuming that she was insane from facts like 
these, you perceive that you render a verdict utterly at 
variance with the evidence. 

But assuming, for the purposes of the argument, that I 
am wrong in all I have said, what is the opinion of Dr. 
Nichols? I have it here. He says that this woman, if insane 
at all, was paroxysmally insane; and if insanity was the 
cause of this murder, it was that kind of insanity known 
as “insane impulse.” It is evident, from an analysis of this 
definition, that, in order to acquit this woman upon the 
ground of insane impulse, you must be satisfied from the 
evidence that she unexpectedly met with the man who had 
injured her, or whom she supposed had injured her, and 
suddenly drew her pistol, which she happened to have about 
her person for no particular purpose, without being able to 
restrain herself, or appreciate the character of the act she 
was committing. By way of illustration, just as a person 
suffering with typhoid fever would suddenly seize some 
deadly weapon lying near him, and strike either friend or 
foe. Is that this case? Shall I repeat the evidence? She 
armed herself with a pistol, tracked up her victim, con- 
cealed herself, laid in wait for him, fired at him, and then, 
deliberately stepping into the center of the hall through 
whidi he passed, cocked her pistol and fired a second time. 

Now, in regard to the opinion of Dr. May, I have a 
word to say. This eminent physidan, in reply to a hypo- 
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tb.6tical cas6 put by me, said he did not tbinlr the supposed 
patient was insane. Judge Hughes says I brought this 
hypothetical case from the moon. If that is so, then Mr. 
Bradley’s hypothetical case was borrowed from some distant 
planet, for I do not think that he has presented the facts 
of this case so accurately and so fairly as I have done. They 
are both hypothetical cases, and the Court should not allow 
the doctor to express an opinion upon any other, for it 
would contravene a familiar and well-settled rule of law. In 
answer to Mr. Bradley’s hypothetical case, Dr. May says 
the patient was insane, and upon cross-examination he gave 
his reasons for it. 

First, he assumes that the prisoner had been suffering 
from melancholy, resulting from disappointed love; second, 
from a shock to her moral sensibilities; third, that she did 
not attempt to escape after committing the homicide; fourth, 
that she did not know the man was dead after she had killed 
him. It needs no doctor, nor does it need any ghost from 
the grave, to tell us that such a person was insane. If you 
believe from the evidence that Mary Harris was suffering 
from insane melancholy, resulting from disappointed love, 
and that after killing Burroughs she did not know that he 
was dead, or did not know what she had done, and made no 
attempt to escape, or conceal the crime she had committed, 
I apprehend you would conclude that she was actually in- 
sane. But is that this ease? I have already argued that she 
was not suffering from melancholy, resulting from disap- 
pointed love; that she had received no shock to her moral 
sensibilities. Did she not attempt to escape? The evidence 
is that when Burrough fell, having endeavored to escape 
from the building, she lost her way and was arrested in the 
basement. Did she not know what she had done? She 
told the officer that Burroughs had injured, had seduced, 
had mined her, and she was determined to have revenge at 
the risk of her life. She shows no emotion, to be sure, until 
.she sees hi.s mangled -end bleeding corpse; and then she 
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suffers, as I have already said, as any other sane woman 
would, however depraved, the pangs of remorse. 

It must have amused you, gentlemen of the ju^, to 
have seen the senior counsel for the defense — ^the father of 
the bar, the venerable Joseph H. Bradley — appearing in the 
double capacity of counsel and witness — of lawyer and doc- 
tor! When the learned counsel took the witness stand, he 
reminded me of an old lawyer — to put a hypothetical case 
— ^who came out to Western Virginia for the purpose of 
practicing law. He settled in the village, rented an office, 
swung out his shingle, and the next morning the following 
advertisement appeared in the village paper: “The under- 
signed will practice law in this town. Fees moderate, except 
when evidence is furnished.” 

Mr. BraM^y: Mr. Carrington, do you intend, sir, to impugn my 
motives? 

Mr. Carrington: Certainly not. 

But lets us analyze his testimony. He says he observed 
a peculiar dilation of the pupils. Have you aiever observed 
that before, gentlemen of the jury? Did you never see the 
gentleman’s pupil dilate when he was replying to some 
attack that I had made upon his client in a desperate case? 

Again, it is said that she could not sleep; and in the 
silent watches of the night, when honest people were sleeping 
quietly, she heard unusual and unearthly sounds. Is there 
anything remarkable in this, when we remember that she 
had stained her conscience with innocent blood, and that 
she was suffering the pangs of remorse? After the murder 
of Duncan, Lady Macbeth advised her husband to sleep, to 
think no more of his crime, or it would run him mad. He 
cried “Sleep no more; Glamis hath murdered sl^p!” 

But, gentlemen of the jury, I shall not trouble you by 
reviewing the whole of Mr. Bradley’s testimony. I see noth- 
ing in it inconsistent with the sanity of the prisoner, in view 
of the fact that these vagaries, to which he testifies, occurred 
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8Ql)S6Q,ii6iit to tli6 lioinici(l&~-&ttcr tli6 oxcitcmoiit w&s ovcTy 
and the prisoner was confined in jail. 

Mr. Voorhees asked if 1 intended to charge Joseph H. 
Bradley with fraud? Certainly not. He knows, and my 
brethren of the bar know, my regard and respect for him; 
and, if any man on the street should charge him with fraud 
in my presence, I would be prompted by an “insane im- 
pulse” to knock him down. 

Mr. Bradley: I thank you. sir. 

Mr. Carrington: The part he has acted in this case is 
creditable to his heart. 1 do not think, however, that he is 
in a state of mind to testify intelligently on the subject of 
insanity; for I have never seen his feelings so much excited 
before. 

But I shall continue this discussion no longer. You 
know that this woman is not insane. If you acquit her upon 
the ground of insanity, it will be a pretext only. Now, 
gentlemen, if you wish to acquit her, do it because you want 
to do it ; but do not render yourselves ridiculous by listening 
to this nonsense of insane impulse. 

Here allow me, however, to give you an admonition. 
Perhaps there are some higher-law men upon that jury, who 
have determined to take the law into their own hands, and 
mould it to suit their own views. If so, it is my duty to 
inform you that you commit the crime of perjury before 
your country and high Heaven ; for you have solemnly sworn 
to decide this ease according to the law as it is, and not 
as you think it ought to be. 

How often do you hear this defense of insanity? It is 
relied on in every desperate case of murder, and it is gen- 
erally treated with contempt by honest and intelligent jurors. 
If some poor, trembling criminal in rags and tatters should 
dare to make such a defense as this, it would be hooted out 
of court. Why should a different nile be adopted in the case 
of Mary Harris? Why was she not subjected to the inspec- 
tion of the jury? For your custom is, when the defense of 
insanity is made, to examine the prisoner carefully for your- 



366 XVIL AMERICAN STATE TRIALS. 


selves, and form your opinion irom a personal inspection 
and examination of the accused. But it was not so in the 
case of this veiled and mysterious murderess. 

Whenever £ hear this defense of insanity, it reminds me 
of a remark that was made to me by my predecessor, Mr. 
Fendall. He had just purchased a book upon homicide. He 
met old Col. Benton on the street, when the latter asked 
him what v^ork he h^df He replied, “Sir, 1 have a work 
on homicide.” “Why,” said Col. Benton, “your money 
has been misspent. There are only two defenses in cases 
of homicide in this country — self-defense and insanity.” 
Col. Benton was right, gentlemen of the jury. If a man 
injures another, and the injured party kills him, he pleads 
self-defense. If a man kills another, who has never injured 
him, it is said that there was no motive, and therefore he 
was insane. The result is, that skilful counsel may persuade 
judges and jurors, who have not the firmness and intelli- 
gence to discharge their duty, to give unbridled license to 
the crime of murder. Put your foot upon this nonsense of 
“insane impulse.” If you do not, I will. If you approve 
of this defense by your verdict, it shall be against my earn- 
est and solemn protest. I now solemnly protest against this 
libel upon the laws and religion of my country. When the 
excitement of the day passes off, and murder, crime, and 
blood run riot in your city, no man or woman shall say it 
was I who did it. 

Now gentlemen of the jury, let us consider the motives 
which prompted the prisoner to the commission of this 
bloody deed. You have heard a great deal said by the 
learned counsel about the dark ages. Why, even in the 
dark ages, in the age of chivalry, when the bloody code of 
honor was the rule, the injured lady called upon her hero, 
and the dispute was settled by the wager of battle, in an 
open field, under a clear sky, where man met man face to 
face and beard to beard. They never employed the assas- 
sin’s dagger to redress even the blackest and the foulest 
wrongs. If this injured lady had been governed by the 
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bloody code of honor, she would have appealed to her 
father, to her brother, or some friend — perhaps to the young 
Tydides. In this country a. thousand swords would leap 
from their scabbards to avenge a look that threatened with 
injury or with insult an honest and a virtuous woman. 

Gentlemen of the jury, we do not sit here to administer 
the law according to the bloody code of honor. We are 
Christians; we live in a Christian age and ai’e a Christian 
community; and we can neither recognize nor tolerate any 
redress of wrongs, whether real or imaginary, except by an 
appeal to courts of justice. 

It is true that Wa.shington juries have heretofore ap- 
proved the redress of private wrongs by private means, and 
juries have been severely censured for it. I never com- 
plained of the verdict of a jury, and I intend to express no 
opinion in regard to your conduct on former oecasions. 
Sickles, and I mention his name with respect, for he has 
proved to be a true patriot and a gallant soldier, murdered 
a man who had, or whom he supposed had, wronged him 
in the tenderest point, while he was standing near his house, 
flaunting a handkerchief in front of his window, in a mo- 
ment of frenzy, which might with some i)lausibility be 
called a species of “paroxysmal insanity.” Jarboe went with 
his sister into the presence of her seducer, and demanded 
reparation. He attempted to draw a weapon, when the 
indignant brother shot him dead. This, too, with some show 
of pliiusibility, might be called a case of “paroxysmal in- 
sanity.” 

On the other hand, Daniel Woodward slew his wife in 
a fit of jealousy, and was convicted, sentenced, and executed. 
Mary Harris, from jealousy and a desire of revenge, delib- 
erately murdered the man who had loved her and never 
wronged her. 

Gentlemen of the jury, it is idle to close our eyes to the 
truth. It was not insanity, either paroxysmal, scientific, or 
by whatever name you may be pleased to call it, but it was 
jealousy! jealousy! I have seen a personification and rep- 
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resentation of the passions upon canvass — hatred, envy, 
malice, revenge, and jealousy; and in this collection of imag- 
inary demons the most horrible to behold is the green-eyed 
monster. But it is no excuse for crimes. It never has been, 
and never can be, where the law is properly administered. 
Mr. Bradley, in his opening address, admits that this is a 
case of jealousy. You remember his remark, “It is the old 
story of Othello.” But there are marked points of difference 
between his and the present case. Othello, when he entered 
the chamber of his true and faithful wife, on the fatal night 
when she was doomed to die, said: 

"Desdemona, have you prayed tonight? 

Yea, my lord. 

Uethlnk you of any sin unforgiven? 

Yes, my lord; loving you too well. 

Then pray; for I would not kill thy unprepared soul.” 

Not SO with Mary Harris. She strikes young Burroughs 
down, and sends his soul into eternity without a word of 
warning, or time to breathe a single prayer. After the bloody 
deed was done Othello relents, exclaiming: 

“If the world were one entire and perfect crystallite, 

I would give it all to restore thy precious life." 

Not SO with Mary Harris. She is now seen, like a horrid 
ghoul, burrowing in the grave, and feeding her revenge upon 
the remains of her murdered victim; and through her coun- 
sel, her organ and representatives, who speak her sentiments 
and represent her views, she endeavors to destroy the repu- 
tian of his only brother, the natural guardian and protector 
of his widow and his orphan. 

But, gentlemen, there was one other motive that prompted 
Mary Harris in this bloody tragedy, and that was the desire 
of money. As I have already stated, there was another 
person behind the scenes, pulling the wires, when this dark 
and dreadful deed was committed ; and that was Louisa Dev- 
lin. I do not mean to say that Louisa Devlin ejected to 
realize money from the murder of Capt. Burroughs; but 
her object was to prc^t by a suit of breach of promise of 
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marriage. You well remember the testimony upon thia point 
After the prisoner returned from the interview with Dr. 
Burroughs, in reference to the Greenwood letters, she ex- 
pressed herself as entirely satisfied, and apologized for the 
intrusion. But the Devlins were not satisfied. They fired the 
jealousy of this love-sick girl, by representing that Burroughs 
was the author of the Greenwood letters, notwithstanding 
the representation of his brother, and then urged her on to 
institute this suit for a breach of promise of marriage. The 
prisoner, finding she could not maintain that action, con- 
trary to their expectations, no doubt, in a moment of jealousy, 
revenge, and disappointment, committed this terrible murder. 

Now, gentlemen of the jury, 1 reach the last, and, indeed, 
the only real defense to this indictment. I approach it with 
fear and trembling, for I do not see how I can meet it suc- 
cessfully, in view of the extraordinary, but powerful sym- 
pathy that has been elicited on behalf of the prisoner. It 
is this: That she is a pretty, delicate, little woman. That is 
all. This is really the only defense, and you know it. If you 
acquit this woman, it will be because she is a woman; and 
all this nonsmise about insanity and moral justification are 
simply to afford you a pretext. It is said that she wanted 
to be the wife of the deceased. Wife, indeed ! That name 
is sacred as heaven itself. It is associated in our minds with 
all that is good, amiable, and attractive. And what sort of 
a wife would this woman have made, who had the heart to 
conceive, and the hand to execute this bloody deed ? Had 
she married young Burroughs, 

"No heavenly choirs bad the hymenean sung." 

It might have been said, with more truth than poetry, 

“Nor Bymen, nor the Graces should preside. 

Nor Juno to befriend the blooming bride; 

But Fiends, with funereal brands, the process led. 

And Furies waited at the genial bed.” 

When a man of honor strains to his bosom the woman he 
loves, and calls her his own, his darling wife, and imprints 
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the melting kiss upon her matron lips, he must feel and know 
that she is 

“As pui-e as an Icicle, 

That hangs from Diana’s temple." 

But suppose he hears that she has b^n to an assignation- 
house — no matter for what purpose; and has conversed with 
the proprietress of that infernal den — ^no matter upon what 
subject; inhaled its pestilent atmosphere; that she had gone 
to a prostitute, and inquired whether her lover was faithful 
to her? His love would turn to disgust, and he would dash 
her, like a loathsome weed away, if it wrung his very heart- 
strings. 

I admit that Burroughs once loved Mary Harris. But 
she was unworthy of his love, for she never truly loved him; 
while, judging from these letters, he loved her with an in- 
tensity and ardor which is creditable to his heart, if not to 
his head. These letters contained the most violent protesta- 
tions of love. Like Shakespeare’s Borneo, young Burrou^ 
was affectionate, demonstrative, and violent in his attach- 
ments, but honorable and true. 

It is true, these letters are written in a most extravagant 
strain. He calls her “ducky,” “a darling,” “a rosebud,” 
a “sugar plum. ” This is the ordinary language of love. My 
objection to it is, that it is too tame. When he begins to 
talk about his hair standing on end and dying throu^ the 
air, he is just rising to the height of his great argument. 
But in these ninety-two letters I challenge you to place your 
finger upon a single dishonorable sentiment or a single impure 
sentence. 

Have I not, then, redeemed the promise which I made in 
my opening address, to show you that Capt. Burroughs lived 
and died without a stain upon his honor? 

No term of endearment is too strong to be applied by a 
man to the girl he loves. No demonstration of affection too 
expressive, provided he is neither impure nor dishonorable. 
I would not give a bawbee for a young man who did not love 
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the woman of his choice with an intensity which no language 
is adequate to describe. 

Go back in imagination^ gentlemen of the jury, twenty 
years. Think, each one of you, of the sweet words you have 
whispered into the ears of the girl you love, and the billet- 
doux that you have written her in those halcyon and happy 
days. How would you like to have them exposed to the vulgar 
gaze of the public? If such demonstrations are evidence of 
insanity, you and I, and every true-hearted man, should be 
dressed in straight- jackets, and turned over to the tender 
mercies of Dr. Nichols, tliis propagator of the new and dan- 
gerous doctrine — this modern philosopher of the humbug of 
' * paroxysmal insanity. ’ ’ 

Having shown that this homicide was committed by the 
prisoner at the bar, and that it is not excusable, I reach the 
fourth and last problem, What is tlie quality of the homi- 
cide? Is it murder or is it manslaughter? 1 have already 
indicated to you, in my opening address, the distinguishing 
characteristics of these two grades of offenses, and 1 think 
it unnecessary to pursue the discussion further, for there was 
neither passion, nor sufficient and recent provocation. On 
the contrary, it was wilful, deliberate, and premeditated, and 
committed under circumstances of great aggravation, showing 
a heart regardless of social duty, and fatally bent on mischief. 
It is a case of murder; cold-blooded, cruel, causeless murder. 
Notwithstanding the strictures of the learned counsel for the 
aecused in regard to my reference to the place where this 
homicide was committed, I repeat that it is, in my judgment, 
a fearful aggravation of her guilt that she slew a public ser- 
vant while at his post of duty, and who drew his sword in 
his country’s cause in that hour of national danger and dis- 
tress, when loyal, patriotic men constituted the great wealth 
and the chief hope of the republic. And this, too, in the 
capital of a great nation. I did say, and I repeat, that 
Washington juries have an unenviable reputation abroad. 
We have no representation in Congress. We are under the 
power, and to a great extent under the influence, of the States ; 
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but I call on you again to maintain your dignity and your 
self-respect, and to vindicate the majesty of the law. 

Let it not be said that eminent criminals, defended by 
prominent public men, may commit a crime with impunity 
in the federal metropolis. Why did not this prisoner, I repeat, 
take the life of the deceased in Chicago, if he injured, or 
if she supposed he had injured her? Did she suppose, 
as many do, that Here she could gratify her revenge 
with impunity? I say what I have often said before, 
that the citizens of Washington are a law-loving, law- 
abiding, and a religious people, but it is a rendezvous 
of thieves, murderers, garotters, and adventurers, of both 
sexes and of every variety — a sewer for all the vices 
and immoralities of the age in which we live. Our only hope 
of safety is in the firmness and fidelity of the judiciary. I 
plead the cause of law, order, and religion; and if you dis- 
honor the records of this court by an approval of this bloody 
deed, it shall be against my earnest and solemn protest. This 
is a central and a radiating point. We exert an influence in 
all sections of this great confederacy. Besides, strangers 
'judge our people from the manners and customs of the federal 
metropolis. I charge you, then, gentlemen of the jury, to 
remember the solemnity of your position, and take care how 
you outrage the public sentiment, and libel the community 
of which you are the representatives on this occasion. I see 
what is passing in your minds. I can read your thoughts. 
You pity the prisoner at the bar. So do I. You wish to 
shield her from the consequences of her crime. I have no 
objection to this, provided the law is enforced. How is it to 
be done? It is the simplest thing in the world. The legisla- 
ture, in its wisdom, has provided for such cases. Convict the 
prisoner, and then commend her to the mercy of the Execu- 
tive. Do this, and your object is accomplished without vio- 
lence being done to any man’s conscience. If the prisoner, 
in view of all the drcumstances, deserves clemency, she will 
receive it ; but in my opinion, stem, inflexible justice is true 
mercy. I would have you Icmper ju.sticc with a spirit of 
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mercyi but I would not have you sacrifice the cause of justice 
to mercy. When man broke Heaven’s high law, his Creator 
looked down upon him with compassion. He would show him 
mercy, but the claims of justice must be vindicated; and in 
the counsel of eternity He determined to give his well-beloved 
and only-begotten Son to die, that guilty man might live, and 
by his imputed righteousness alone we are saved. I charge 
you, then, in the same spirit, to do justice, and then remem- 
ber mercy. You are now the great conservators of the public 
peace; and I charge you, by the solemn sanction of a juror’s 
oath, in the eloquent language of another, ''that adamantine 
diiain which binds the integrity of man to the throne of eternal 
justice, do your duty in the fear of God and without the fear 
of man.^* 

THE VERDICT. 

The Jury retired and in five minutes returned into court 
with a verdict of Not Ouilty. 



THE TRIAL OF NATHANIEL JENNISON FOR 
ASSAULT AND FALSE IMPRISONMENT, 
WORCESTER, MASSACHUSETTS, 1783. 

THE NARRATIVE. 

In the year 1783, a citizen of Massachusetts was tried at 
Worcester before four judges of the Supreme Court, for as- 
saulting, beating and imprisoning a black man. The defense 
was that the negro was a slave, brought from Africa and sold 
to a person who many years before had sold him to the hus- 
band of the defendant ’s wife, at whose death and his marriage 
with the widow, the black had become his property. And he 
produced the bill of sale made in Massachusetts thirty years 
before, conveying the negro with his mother to the former 
owner. 

But the Chief Justice told the Jury that although slavery 
had formerly been countenanced in the then colony, the Con- 
stitution of 1780 declaring '^all men free and equal,'' had abol- 
ished it in Massachusetts for all time. 


THE TRIAL." 


In the Supreme Judicial Court of Massachusetts, Worcester, 
Massachusetts, April, 1783, 


Hon. William Cushing/ Chief Justice. 
Hon. Nathaniel P, Sargeant,^! 

Hon. David Sew all,* \justices, 

Hon. Increase Sumner,® 


1 Bibliography, “The case of Nathaniel Jennison for attempting 
to hold a negro as a slave in Massachusetts in 1781. From the min- 
utes of Chief Justice Cushing with references to contemporaneous 
records. Communicated to the Massachusetts Historical Society 
April 16, 1874, Boston. Press of John Wilson and Son, 1874.*’ 

2 See: 2 Am. St. Tr. 178. 

a See: 2 Am. St. Tr. 178. 

« See: 2 Am. St. Tr. 178. 

• Sumner, Increase. (1746-1799) Grad. Harv. 1767; Justice Su- 
preme Court, 1782-1797; Governor of Massachusetts 1797-1799. 
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AprU 14. 

In August, 1781, an indictment was returned against Na- 
thaniel Jennison of Barre in this county for an assault and 
battery and false imprisorunent of a black man named Quack 
Walker.® The prisoner pleaded not guilty. 

The following jurors were impaneled and sworn: Jonas 
How (Foreman), William McFarland, Isaac Choate, Joseph 
Bigelow, John White, Daniel Bullard, Ebenezer Lovell, Phillip 
Goodridge, John Lyon, Johnathan Woodbury, Thomas White 
and John Town. 

Robert T. Paine, ^ Attorney General for the Commonwealth. 

Mr, Paine: The negro was born in Caldwell's house, who engaged 
he should have his freedom at 25 — his widow, who married de- 
fendant, promised the same when he was 28 — dismissed — and de- 
fendant attempted (to retake him?) 


TESTIMONY FOR THE GOVERNMENT. 


Mr, Caldrtoell: The negro came 
to my house about a week before 
the warrant. He was at work in 
my field with a team working — 
heard a screaming — got upon a 
knoll 5 or 6 rods from Jennison 
and several others, who had got 
the negro down, young fellow 
upon the negro, I took him off — 
bruised his fingers — carried him 
off — ^went to a saw-mill — and told 
Jennison his master had freed 
him — ^and Winslow let him go — 
wounds in his hands and arms. 


My brother said always he should 
be free at 25 — Mrs. Caldwell that 
he should be free at 21. 

Quack; I was harrowing. Ten 
years old when master Caldwell 
died. Mrs. lived a numbej* of 
years before she married again. 
I lived with Dr. Jennison 7 
years and % after I was 21, My 
old master said 1 should be free 
at 24 or 25. Mistress told me I 
should be free at 21 — said so to 
Jennison, before and after mar- 
riage. 


THE DEFENSE 

(Prom Zachariah Stone to of Mingo and Dinah, 1754, and 
Caldwell, deceased— -Bill of Sale Quaco, 9 months old.") 

® This is his name in the minutes of the Chief Justice. In the 
Indictment it is Quock, in the civil actions, Quork and Quorko and 
in the bill of sale, Quaco. 

^ See: 2 Am. St. Tr. 179. 10 Id. 421. 

* It was also introduced in evidence in the civil action and was 
as follows: RuUand District, May 14, 1754. Sold this day to Mr. 
James Caldwell of said District, in the County of Worcester and 
Province of Massachusetts Bay, a certain negro man named Mingo, 
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Charles Baker: I was divider at £40 — set off to his Mrs. as 
of CaldweH's estate. (About 20 part of her personal estate. She 
yeaxs ago he died. Two or 8 years married Jennlson about 1770, and 
after, the widow received Quaco died about 8 years after, 
as part of her dividend. Joshua Winslow: I was desired 

JIfr. Jones: Quaco lived with by defendant to help him reclaim 
Caldwell till he died — appraised Quaco. 

CHARGE OP THE CHIEF JUSTICE. 

Fact proved. 

Justification that Quack is a slave — and to prove it ’tis said 
that Qua^, when a child about 9 months old, with his father 
and mother was sold by bill of sale in 1754, about 29 years ago, 
to Mr. Caldwell, now deceased; that, when he died. Quack 
was appraised as part of the personal estate, and set off to 
the widow in her share of the personal estate ; that Mr. Jenni- 
son, marrying her, was entitled to Quack as his property; and 
therefore that he had a right to bring him home when he ran 
away; and that the defendant only took proper measures for 
that purpose. And the defendant’s counsel also rely on some 
former laws of the Province, which give countenance to 
slavery. 

To this it is answered that, if he ever was a slave, he was 
liberated both by his master Caldwell, and by the widow after 
his death, the first of whom promised and engaged he i^ould 
be free at 25, the other at 21. 

As to the doctrine of slavery and the right of Christians to 
hold Africans in perpetual servitude, and sell and treat them 
as we do our horses and cattle, that (it is true) has been here- 
tofore countenanced by the Province Laws formerly, but 
nowhere is it expressly enacted or established. It has been a 

about twenty years of age, and also one negro wendi named Dinab, 
about nineteen years of age, with her child, Quacd^ about nine 
months old; all soimd and well; for the sum of one hundred and 
eight po\mdB lawful money, received to my full satisfaction, which 
negroes I, the subscriber, do warrant and defend against all claims 
whatsoever. As witness my hand. 

In the presence of: Zacharlah Stone. 

Jno. Morray, 

John Cialdwell. 
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usage — a usage which took its origin from the practice of 
some of the European nations, and the regulations of British 
government respecting the then Colonies, for the benefit of 
trade and wealth. But whatever sentiments have formerly 
prevailed in this particular or slid in upon us by the example 
of others, a different idea has taken place with the people of 
America, more favorable to the natural rights of mankind, 
and to that natural, innate desire of Liberty, with which 
Heaven (without regard to color, complexion, or shape of 
noses) features) has inspired all the human race. And upon 
this ground our Constitution of Government, by which the 
people of this Commonwealth have solemnly bound themselves, 
sets out with declaring that all men are born free and equal — 
and that every subject is entitled to liberty, and to have it 
guarded by the laws, as well as life and property — and in 
short is totally repugnant to the idea of being born slaves. 
This being the case, I think the idea of slavery is inconsistent 
with our own conduct and Constitution ; and there can be no 
such thing as perpetual servitude of a rational creature, un- 
less his liberty is forfeited by some criminal conduct or given 
up by personal consent or contract. 

Verdict guilty. 

It is therefore considered by the Court, that the said Na- 
thaniel Jennison pay a fine to the Commonwealth of forty 
shillings, pay cost of prosecution and stand committed till 
sentence be i)erformed. 

In May, 1781, the negro had brought a civil suit for assault and 
false imprisonment against his master, to which Jennison pleaded 
that, long before the date of the writ, “one Caldwell, being seised 
of the said Quork as of her own proper negro slave, was duly mar- 
ried to and became the lawful wife of the said Nathaniel, by means 
whereof the said Nathaniel, being the lawful husband of the said 
(Caldwell), became possessed of the said Quork as of his own 
proper negro slave, and so the said Nathaniel says that the said 
Quork, at the time of suing out the said writ and long before, and 
ever since, was the proper negro slave of him the said Nathaniel.” 
The plaintiff replied “that he the said Quork is a free man, and not 
the proper negro slave of the said Nathaniel.” The Jury returned 
a verdict for the plaintiff for £50 damages. The defendant appealed 
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to September term 1781 of the Supreme Judicial Court, but, faillns 
to appear there, the judgment was afiOrmed. 

On ]V|ay 28, 1781, Jennison brought an action of trespass on the 
case against John Caldwell and Seth Caldwell, alleging that, on 
April 2, 1781, at Barre, “a certain negro man named Quarko'* was 
the plaintiff's servant, and was kept, retained, and employed by him 
as his servant in and about his proper affairs and business; yet the 
defendants, well knowing the premises, but maliciously contriving to 
injure the plaintiff and deprive him of the benefit and service of 
his said sei'vant, unlawfully solicited and seduced the said negro 
man from the business and service of the plaintiff, and caused and 
procured him to absent himself from his said master's service; by 
means whereof said servant did absent himself from such business 
and service; and the defendants unlawfully kept, retained, and em- 
ployed the said negro with them in their own proper business for 
six weeks, against the will and without the consent of the plaintiff, 
and did unlawfully take and rescue out of the plaintiff's hands and 
possession his said servant, and did hinder, prevent, and molest him 
in claiming and reducing his said servant to his business and 
service, the defendants during all the time well knowing that the 
said negro was the plaintiff's servant; whereby the affairs and 
business of the plaintiff was very much neglected, and he lost the 
benefit of the service of his said servant during all the time afore- 
said. In the Court of Common Pleas, Jennison obtained a verdict 
for £25. The case was appealed and tried in the Supreme Court 
before Justices Saugeant, Sewael and Sullivan® where judgment 
was rendered for the defendants. 

In October, 1782, Jennison presented a petition to the Massachu- 
setts House of Representatives, setting forth that he was deprived 
of ten negro servants by a judgment of the Supreme Judicial Court, 
on the following clause of the Constitution, “that all men are born 
free and equal,’’ and praying that, if said judgment is approved of, 
he may be freed from his obligations to support said negroes. 

On February 8, 1783, the House of Representatives appointed a 
committee to bring in a bill: 1st. Declaring that there never were 
legal slaves in this Government; 2d. Indemnifying all masters who 
have held slaves in fact; 3d. To make such provisions for the sup- 
port of negroes and mulattoes as the comm^ittee may find most 
expedient. A bill passed through its several stages in the House, 
and was read a first time in the Senate, but never acted upon 
further. 


• See: 2 Am. St. Tr. 178, 




THE TRIAL OF THOMAS J. CLUVERIUS FOR 
THE MURDER OF FANNIE LILLIAN MADISON, 
RICHMOND. VIRGINIA, MAY. 1885 . 

THE NARRATIVE. 

Early on the morning of March 14, 1885, the superintendent 
of the city reservoir at Richmond, Virginia, found lloating 
in the water the body of a young woman. There was no mark 
of identification on lier elotliing. A glove and a piece of shoe- 
string were found on the embankment in a path which showed 
foot-prints and evidence of a struggle. There were tracks of 
two persons walking side by side, from a hole in the fence 
which enclosed the grounds of the embankment. The girl's 
shoe fitted the smaller track and the other was evidently that 
of a man. She had the mark of a blow over the right eye, 
but no abrasion of the skin; the left side of her lower lip was 
bruised by a slight blow or pressure. On her forehead were a 
few abrasions of the skin. The post mortem showed she died 
from ‘^drowning, preceded by partial insensibility." She was 
eight months gone w ith child. The other glove and veil were 
found just outside the hole in the fence, her hat in a vacant 
house near by (evidently having been thrown through the 
window), her red shawl hanging on a fence about half a mile 
away, and her satchel containing various articles of wearing 
apparel, in the James river. 

The body wtxs that of Fannie Lillian Madison, aged 22, who 
on account of a family quarrel had left her father's house 
in July, 1884, and had gone to her grandfather's where she 
had lived until October. Then she was employed by Mrs. 
Dickerson in Bath county as teacher on her farm. The only 
male visitor she had while at her grandfather's was her 
cousin, Thomas J. Cluverius^ a rising young lawyer of good 
reputation. He lived in the adjoining county and they had 
been intimate for several years. They were regarded as “very 
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fond of each other.” He had frequently visited her at her 
father ’s, and before July had several times brought her in his 
buggy to the house of her grandfather (who was his uncle), 
where they would both spend the nig^t. During her stay in 
Bath county as a teacher he frequently wrote to her. In her 
trunk after her death there were many letters from her dif- 
ferent friends, but among them only empty envelopes ad- 
dressed to her by the prisoner. Under an old newspaper spread 
over the bottom of her trunk were found two papers admitted 
to be in the handwriting of Cluverius, one a set of verses in 
rhyme, narrating in disgusting detail the seduction of a girl. 
The other paper was a letter from him to her, dated Sep- 
tember 14), 1884. One sentence in it was, “You remember 
you have never written that letter you have been promising 
so long.” The postscript read: “When are you and that fel- 
low going to be married? You know that you told me it would 
be this winter. I think it would be the best thing for you; 
so do this winter.” 

On January 5, 1885, she went to Richmond under the pre- 
text that she had received word that “poor Aunt Jane” (Mrs. 
Tunstall) was not expected to live and that “Cousin Tom” 
would meet her there. On her return on the 8th she told Mrs. 
Dickerson that he had met her there. She arrived in Richmond 
the night of the 6th and registered herself at the Exchange 
Hotel as “Miss P. L. Merton.” Cluverius was in Richmond 
on the 5th and 6th of January. The clerk at the Exdiange 
Hotel identified him as a man who came to the hotel January 
6 and running his finger down the register fixed it upon the 
entry, “Miss P. L. Merton, 66,” and then asked, “Is this 
lady in?” A chambermaid identified him as a man whom 
she saw in the Exchange Hotel three times on the 6th and 
who on two different occasions asked her if the lady in room 
66 was in, and whom she saw that day talking to the lady in 
“number 66.” Several other persons saw him in the streets 
in Richmond that day and near the ladies’ entrance to the 
Exchange Hotel. She left the Exchange on the night of the 
6th and did not return until the next morning, and her room 
66 and the bed were unoccupied that night. That day she and 
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Cluverius were together at a house of assignation in Bich- 
mond. On March 10 Miss Madison read to Mrs. Dickerson 
a letter which she said she had just received from a Miss 
Curtis in Richmond, a former schoolmate, which said that her 
aunt was ordered by her physician to go to Old Point Com- 
fort for her health, but could not go without a companion, 
that she. Miss Curtis, could not go and was writing to ask if 
she would get permission to take her place. She would pay 
her $2 a day and all her expenses. “Come Thursday, 12th,” 
the letter said, “and we will meet you. If you will ask the 
lady you teach for to excuse you for this short time, she will 
do it, I know.” The letter was written by Miss Madison her- 
self, but it enabled her to get Mrs. Dickerson’s consent to go 
to Richmond. She arrived early on the morning of March 13, 
went to the American Hotel and registered herself as “Miss 
F. L. Merton, Virginia.” About eleven o’clock a colored boy 
brought a note to the hotel for the occupant of “Room 21.” 
A waiter took the note up to the room and gave it to Mias 
Madison. He received the reply note which was in a scaled 
envelope, carried it down to the office of the hotel and gave 
it to the boy who had brought the other note. The boy went 
out with it but returned in a few moments with it and gave it 
to a hotel clerk. The scaling of the envelope had not been 
disturbed ; he put the note on the counter where it remained 
until Saturday night when the clerk reading the name on the 
envelope as “T. J. Clemens” looked into the directory for 
that name, but not finding it and the occupant of room 21 
having left the hotel, he tore it up and cast the scraps into 
the waste-basket. On Monday he looked for the scraps at the 
request of a detective to whom he gave them. The handwrit- 
ing on the note and envelope was proved to be that of Miss 
Madison, the occupant of room 21. The words of the note 
were: “I will be there as soon as possible, so do wait for me.” 

She left the hotel a little after eleven wearing a red shawl, 
and about noon a woman wearing a red shawl, accompanied by 
a man wearing a light felt hat and a light overcoat and whom 
the waitress thought was Cluverius, were seen on a bridge 
leading to Belle Isle. She in response to some remark by 
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Cluvcrius heard her say, “Why, Cousin Tommie.” On Belle 
Isle the couple visited the iron works there, where they were 
noticed by several of the woi^men. Between twelve and two 
they visited a bawdy-house in Bichmond where they remained 
for an hour or more. She returned alone to the hotel about 
two, went out again at six and returned at half-past eight 
A guest at the hotel who knew him well saw Cluverius about 
eight enter the hotel and go up to the derk's desk. Accord- 
ing to the night clerk at the hotel, that evening before eight, 
Cluverius, whom he identified, was at the American Hotel, 
asked to see the lady occupying room 21 ; he called the night 
porter and told him to show the gentleman to the parlor and 
to send his card up to the lady in room 21, and he darted off 
to go to the parlor. The night porter “carried the lady to the 
parlor and left them.” A little after nine they came out of 
the hotel and he hailed a passing street-car going out to the 
end of the line to Reservoir street. The driver stopped the 
car for them and saw them by the light of the gas-lamp. The 
lady had on a red shawl, the man a light grayish overcoat and 
carried a satchel. He identified Cluverius as the man that 
carried a satchel and got off his car at the end of the line at 
the comer of Reservoir and Main streets. He asked him 
whether the cross street was Reservoir street. This was about 
twenty minutes to ten and the driver saw them start down 
the street towards the reservoir — ^the scene of the murder. 

A physician going down the same street about that hour over- 
took a man and woman going towards the reservoir. The man 
had on a slouch hat pulled down over his face so as to prevent 
his being seen. In size and build he corresponded to the pris- 
oner. He asked in a quick and excited manner if that was 
Reservoir street. The man and woman kept on Reservoir 
street towards the reservoir. And a woman’s cry of distress 
was heard late that night coming from the direction of the 
reservoir. 

Cluverius arrived at the Davis House at Richmond on 
Mardi 2 at four in the afternoon. On the night of the 13th 
he came in about midnight, told the landlord to call him at 
five the next morning as he had to take a boat and went dp 
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to his room where he ordered a bottle of whiskey sent. On 
his way home on March 14 he met his father at Centerville 
in a store and persons there heard the latter remark that he 
looked tired and asked him how he got the scar on his hand, 
to which he replied that he got it getting on the train when 
he threw his hand against the railing to prevent a fall. When 
he reached Bidimond under arrest he told the policeman that' 
it was a “kind of eruption.” A witness testified to his efforts 
in the police court to hide from view the back of the hand 
upon which were the scratches. His father attempted to ac- 
count for them by stating that he saw him slip and scratch 
his hand against a knot-hole in a fence at Centerville when 
they were starting home. But two physicians who examined 
his hands in the jail testified that they were not those made 
by briars or splinters, but such as might have been made by 
finger nails, and did not think striking against furniture or 
fence could have made them. 

On March 15 near the hole in the fence where the two 
parties had entered the reservoir grounds, two boys found an 
odd-shaped gold watch key which several witnesses swore 
they had seen Cluverius wear on his chain and which a jew- 
eler swore he had once repaired for him. 

When the officers went to arrest him at his Aunt’s house 
where he lived, they noticed attached to watch chain a small 
piece of chain without any key or charm to it; they saw it 
again at the hotel on the way to Richmond, but when searched 
the next day it was not there and Cluverius said he had left 
it with his brother at his Aunt’s. The brother later produced 
it but not before he had had an opportunity to get it from 
his brother in the jail in Richmond. When arrested he ad- 
mitted that he had been in Richmond the past two days but 
denied that he had seen Miss Madison there. 

The defense argued that Miss Madison had not been mur- 
dered by anyone, but had committed suicide and produced to 
sustain this theory a letter written by her to her aunt in 1883 
in which she said, “O, if suicide were not a sin how soon the 
lingering spark of my life would vanish, but I will wait God’s 
own time.” A"*! the testimony of the conductor of the train 
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on which she went to Richmond on March 12 when something 
was said about rapid running, she rmnarked that she wished 
the cars would run off the tracks and kill her. And the state- 
m^t of one of the expert witnesses for the Commonwealth 
that on Tuesday after the body was found, he was of opinion 
that it was a case of suicide and not Of violence. But when 
she wrote this letter she had just quarreled with her family. 
Her rich aunt had sent her to school for a year and her par- 
ents had refused to let her finish her course. And the letter 
contained many other extravagant expressions, such as: “Oh, 
what a terror my life”; “Oh, how I am struggling”; “Oh, 
my sad suffering. But I have Jesus to look to. He suffered, 
too, even death at the hands of the merciless tormentors, and 
of course he knows my suffering. ” “ Oh, to think of my school, 
it almost kills me.” 

The defense tried hard to keep from the jury what was 
called the “torn note” and the letter that Mrs. Dickerson 
received, known as the “Curtis” letter. The former, it was 
argued, was never received by the prisoner and the latter 
was not connected with him in any way. But the court ad- 
mitted both. 

As to the watch key it denied that it ever belonged to the 
prisoner, that no one of the witnesses for the Commonwealth 
swore positively that they had seen him wearing it and that 
Joel the jeweler was not positive that he was the man that 
gave him the key to mend and that his aunt swore that he 
never had such a key and that the only one he wore and had 
even seen was a key somewhat like it, which was produced in 
court, and that his brother confirmed this as did four other 
acquaintances. 

The trial lasted twenty-one days, but though the evidence 
was all circumstantial, the jury did not take long to decide 
that Cluverius was the murderer of his cousin. On appeal to 
the Supreme Court the conviction was afittrmed, the Chief 
Justice in an exhaustive opinion reviewing all the evidence 
and coming to the conclusion without a doubt in his mind, 
that all the circumstances of time, place, motive, means, op- 
portunity and conduct, concurred in pointing to the prisoner 
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as the perpetrator of the crime, and must produce a xnorali 
if not absolute certainty of his guilt. 

Yet Cluverius denied from the beginning that he was guilty 
and went to the gallows protesting his innocence. 

THE TRIAL.^ 

In the Hustings Courts Richmond, Virginia, May, 1885. 
Hon. Thomas S. Atkins,^ Judge. 


May 11. 

The Grand Jury of the City of Richmond on April 6, last, 
returned an indictment against Thomas J. Cluverius for the 
murder in said city, on March 13, 1885, of Fannie Lillian 
Madison. The five counts of the indictment charged, in 
somewhat dilferent language, the death to have been caused 
by beating on the head and drowning. 

The prisoner being arraigned pleaded not guilty. 

Charles V. Meredith^ and William It. Ayletl,* for the Com- 

1 Bibliography. '"Lillian Madison’s Murder. Petition of ex>Judge 
and Bev, T. Crump for a New Trial; the Evidence, Including Torn 
Envelopes — as certified by the Clerks of the Court of Appeals and 
of the Hustings Court of Richmond City. D. M. 32-R. Thomas J. 
Cluverius vs. Commonwealth of Virginia. From the Hustings Court 
City of Richmond. The manuscript has been followed by the printer 
verbatim. Johns & Goolsby, Contractors for Printing Records of 
Court of Appeals at Richmond, 1316*18 Franklin Street, Richmond, 
Va.” 

‘Tn the Supreme Court of Appeals of Virginia. T. J. Cluverius v. 
the Commonwealth. Brief for the State.” 

“In the Supreme Court of Appeals of Virginia. Thomas J. Cluverius 
vs. the Commonwealth. Argument for Appellant, in Reply. Wm. W. 
& Bev. T. Crump. Whittet & Shepperson, Printers, Richmond, Va." 

"Cluverius. My Life, Trial and Conviction, By Thomas J. Cluverius. 
Richmond. Va. Published by S. J. Dudley, 1887." 2d edition enlarged 
1887. 

"The Richmond Despatch,” May 11. 1885, to June 6, 1885; Oct. 16, 
1885. 

“In the Supreme Court of Appeals of Virginia. Thomas J. 
Cluverius vs. the Commonwealth. Petition for Rehearing. Whittet 
& Shepperson. Printers, Richmond, Va.” 

“The Virginia Tragedy. Trial and Conviction of Thomas J. 
Cluverius for the murder of Lillian Madison, March 13, 1885. By 



386 XVIL AMERICAN STATE TRIALS. 


monwealth; WUliam W. Crump, ^ Beverly T. Crump, ^ A. 
Brown Evans'^ and Henry R. Pollard^ for the Prisoner. 

Today the selection of the jurors (begun May 5) was completed 
and the following were duly sworn: John Kepler, William H. Parker, 
John P. Heath, William D. Trice, Carter Harrison, S. J. Davis, R. W. 

George A. Booker. Richmond, Va. Johns and Goolsby, Book and Job 
Printers, 1885." 

2 Atkins, Thomas Stanley (1843-1900). Born in England and came 
to this country with his parents, who settled in Chesterfield Co., 
Va.; was educated at private schools and was for some time deputy 
clerk of the Federal Court at Richmond; studied law there and was 
admitted to bar, 1875; Judge of Hustings (or Corporation) Court, 
Richmond, 1882-1888. Afterwards returned to practice and was for 
some years a Master in Chancery of the United States Circuit Court. 
Died in Richmond. 

sMeuedith, Charles Vivian. Born 1850, Richmond, Va. Admitted 
to bar 1871; City Atty. Richmond, 1885-1898; Member Va. Constitu- 
tional Convention, 1901. 

^Aylett, William Roane (1833-1900). Born and died at "Mont- 
ville," King William Co., Va., an estate which has remained in the 
Aylett family since its grant by the Crown to John Aylett in 1658. 
Great grandson of Patrick Henry through his grandmother Eliza- 
beth Henry, who married Philip Aylett; educated at Rumford Acad, 
and the University of Va., where he graduated in arts and law. 
Admitted to bar, 1854, and practiced in King William and adjoining 
counties until 1861 when he entered the Confederate service as cap- 
tain of the Taylor Grays, later a part of the 53d Va. Became suo 
cessively Major and Colonel, and was at the battles of FrederickerEk 
burg, Hanover C. H. Seven days Fight around Richmond, Cold 
Harbor, Gaines Mill, Malvern Hill, Manassas, and Gettysburg where 
he was wounded. Taken prisoner at Five Forks after being engaged 
in no less than twenty-two engagements. At close of war returned 
to his estate and engaged first in farming and afterwards practice 
of law; acquired a considerable clientele and was Commonwealth 
atty. for several terms. 

BCauMP, William Wood (1819-1897). Born Richmond, Va.; edu- 
cated at private school in Richmond; attended William & Mary 
Coll. 1835 to 1840; graduated in law in latter year; admitted to bar 
(Richmond) 1840; Judge Circuit Court 1850-1853; resuming practice 
of law in Richmond upon retirement from Bench; Asst. Sec. Treas- 
ury of Confederate States 1864-65; member State Legislature 1866, 
1873-74; for many years Rector of the Board of William & Mary 
Coll, under its colonial charter. Died in Richmond. (See Tyler’s 
Men of Mark in Virginia, vol. 5, p. 77.) 

• CauMP, Bevebly Tucker. Born (1854) Richmond, Va. Grad. V. 
MU. Inst. 1873; student at Univ. Berlin and Goettingen, 1874-1877; 
grad. Univ. Virginia, 1877-78; LL. B., 1878; admitted to bar (Rich- 
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French, J. T. Sherwood, W. T. Herrock, P. A. Howell, C. E. French, 
and W. H. P. Berkeley. 

On May 8, after R, W, La/rke and A. 8. Goode had been accepted 
as Jurors, Mr. Merideth moved t^at they be discharged from the 
panel, because the former had declared that he would not hang a 
man on circumstantial evidence and the latter had expressed his 
opinion as to the prisoner’s guilt and had made bets on the result of 
the trial, such facts having come to the knowledge of the Common- 
wealth since said Jurors were accepted. 

The following witnesses were then called and sworn: 


J. T. Ford: About a week ago 
in Brown & Elam’s store we 
were talking about this case. 
Said 1 could not serve as I had 
made up my mind. Mr. Larke 
asked me how; I told him from 
what I had seen in the news- 
papers. He said I had no right to 
form an opinion on that; the 
evidence published was nothing 
but circumstantial evidence. I 
said men had been hung on cir- 
cumstantial evidence; he said he 
would not hang any man on cir- 
cumstantial evidence. He then 


told of several cases to show that 
no man ought to be hung on cir- 
cumstantial evidence. 

W, A. Boswell: Was at the 
store of Brown & Elam when 
he made the remark testified to 
by Mr. Ford. Mr. Larke men- 
tioned several cases of circum- 
stantial evidence and said that 
he would not under any circum- 
stances hang a man on circum- 
stantial evidence. I understood 
him to mean that circumstantial 
evidence was something not seen 
by an eye witness. Didn’t under- 


mond), 1878; member State Legislature, 1893-94; member and chair- 
man State Corporation Commission, 1903; resumed practice of law 
in Richmond, 1907; Judge Law & Equity Court, Richmond, 1911- 
1920. (See Tyler’s Men of Mark in Virginia, 1, 281.) 

7 Evans, Andbew Bbowne (1835-1916). Born Middlesex Co., Va. 
Grad. Columbian Coll, (now George Washington Univ.), 1848; mem- 
ber House of Delegates, Va.. 1859-60, 1881-85; Commonwealth Atty. 
Middlesex Co.; Judge Ninth Judicial Circuit, 1890-1892. Died at hto 
home in Middlesex Co. 

« POLLABD, Henby Robinson. Bom "Belle Air,” King ft Queen Co., 
1845; grad. Columbian Coll, (now George Washington Univ.) LL. B*. 
1867; LL. D. (Hon.) Howard Coll., Ala. In Civil War enlisted in 
Topographical Engineers where he served twelve months, and in 
Nov., 1864, Joined 24th Va. Cavalry (Cary’s Brigade); was In retreat 
with Lee’s Army from Richmond to Appomattox C. H. and at the 
surrender April 19, 1865; Commonwealth Atty. (King ft Queen Co.), 
1874-76; member Va. House of Delegates, 1881-90; President Baptist 
Oen. Assembly, 1884-85; President State Democratic Convention, 
1887; Special Council for State in settlement of State debt, 1892-96; 
member Board of Trustees Richmond Coll, and of Foreign Mission 
Board of South Baptists for over twenty years; City Atty. Rich- 
mond, 1898-1900, 1918-20, (See Confederate Milt. Hist 3-1121; Oen. 
Alvmni Cat. George Washington Univ. 1917, p. 162.) 
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stand him to refer particularly 
to this case. 

R. W. Larke: At Brown & 
Siam's store we got to talking 
about circumstantial evidence 
and 1 narrated some cases to 
show the danger of convicting a 
man on circumstantial evidence. 
May have made the remark as 
stated by Mr. Boswell and Ford, 
if they say so. Can't remember 
positively the words. 1 spoke in 
a general way without reference 
to any particular case and had 
no more idea at that time of 
serving on this jury than I did 
of going to London. I meant 
that a man ought to be very 
slow and cautious in convicting 
on circumstantial evidence. If 
this case presented an unbroken 
chain of circumstantial evidence, 
fully proved, I would convict him 
if I was convinced. Don't remem- 
ber having said I would under 
“no circumstances'' hang a man 
on circumstantial evidence. 

1 have only just recalled that 
my birthday was in April, last, 
my sixtieth, and if it is not too 
late would like to claim my ex- 
emption on that ground. 

William Harris: Am a barber. 
Mr. Goode was shaving in the 
shop about five weeks ago and 
said that if they did not stop 
fooling they would not be able 
to convict Cluverius. I contended 
that he would be and Mr. Goode 
said that he would bet me a ten- 
cent cigar that he would not be. 
I said, “All right. I'll take the 
bet." Don't know whether he was 
Joking or not. I considered it a 
bet. I would claim the cigar if 
prisoner is convicted. 


Thomas White: Am a barber 
in Harris' shop. Heard the con- 
versation between Harris and 
Goode. Harris said he would be 
convicted and Goode said he 
would bet him a ten-cent cigar 
he would not be. Harris took 
the bet." I don't know whether 
Goode was Joking. It appeared to 
be a bet. After the bet was made 
a gentleman in the room re- 
marked that he didn’t think he 
(the speaker) could give the 
prisoner a fair trial and Goode 
replied that he thought he 
(Goode) could. 

J, Robinson: Am a policeman. 
Went in Mr. Goode's store about 
three or four weeks ago to get 
a cigar. He offered to bet me 
fifty cigars that he would not 
be convicted. I took the bet. Do 
not know that I would claim the 
cigars if I should win. No kind 
of cigars was mentioned; he may 
have been in fun. 

A, 8, Goode: Don't recollect 
anything about the bet with Rob- 
inson. Do not deny it if Robin- 
son says I did. May have made 
it in fun; never bet anything in 
my life. Remember something 
about the bet with Harris since 
he has mentioned it; had for- 
gotten all about it. Don't think 
I would claim the bet if I won. 
Guess I would pay the cigar if 
he claimed it. Have no opinion 
as to the guilt or innocence of 
the accused and have no bias 
either way; can give him a fair 
trial upon the evidence. 

The Court ordered the two 
men to stand aside and dis- 
charged them from further serv- 
ice on the panel. 
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THE WITNESSES FOR THE COMMONWEALTH. 

May 13. 

Taking of testimony began today and ended on June 1. Arguments 
of counsel began June 1 and ended June 4. 


L, W, Rose: Am keeper of the 
old Reservoir in this city. On the 
morning of March 14 went up 
the embankment and at once 
noticed the walkway furrowed up 
with tracks, also on it a red glove 
and piece of shoe-string; also 
close to the fence a woman's 
footprint and back of it a man’s. 
Then saw floating on the water 
a woman’s dress and one leg 
jutting up. Called Lucas and 
then notifled the coroner. The 
tracks indicated a scuflle. There 
is a small gate in the fence east 
and on the south there was a 
hole in the fence made by some 
planks having come off; from 
this hole you cross a ditch on a 
plank. Back east of the Reser- 
voir is the Small-pox Hospital on 
the Clarke Spring property. 

The tracks looked fresh. It had 
rained a little and walkway 
somewhat soft. After body had 
been out of water I noticed a 
swelling over one eye and a 
bloody spot on the forehead. 
There is a path from the hole 
In the fence to the steps that 
lead up to the embankment; an- 
other path very little used runs 
from the hole in the fence to the 
waste water pipe. It requires 
some exertion to walk up the 
embankment; the outside fence 
is about eight feet high; my 
house is on the N. W. comer of 
the grounds; all the family went 
to bed early that night and none 
Of us heard any cry. 

R- G. Lucas: Am foreman at 
waterworks. On morning 14th 


March Mr. Rose called to me. 
Saw a glove and piece of shoe- 
string lying on the embankment 
where it looked there had been 
a desperate struggle. Right op- 
posite in the water, something 
like a dress. Raised it with a 
pole, saw a leg and knew there 
was a body. It was not moved 
till coroner came out. Saw a 
swelling over the eye where 
there was a bruise and her mouth 
was swollen some. Seemed to be 
tracks of a man and a lady. 
Picket gate around the water 
was shut that morning. 

J, W. Trainham: Working un- 
der Mr. Lucas on the morning 
body was found; saw ground on 
walkway ruffled up Just opposite 
where body lay in the water. 
Saw tracks leading from hole in 
the fence to the bottom of em- 
bankment. Judged them to be 
tracks of lady and gentleman, be- 
cause one larger than the other. 
There were not any other tracks 
along there but those two; they 
seemed not to have been made 
very long before; seemed to be 
tracks of persons walking side 
by side, 

Wm, Hutcheson: Working un- 
der Mr. Lewis that morning. 
Saw where the ground was dis- 
turbed on top of embankment 
and tracks across from direction 
of the hole in the fence over to 
the embankment. Seemed to be 
tracks of male and female; they 
continued on up the embank- 
ment; seemed to be close to- 
gether. 
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Dr, Wm, H. Taylor: Am coro- 
ner of Richmond. On morning of 
14th March found the body in the 
reservoir. About halfway along 
the pathway there were a num- 
ber of footprints. Seemed to be 
those of a small-shoed person, 
running into each other in a con- 
fused fashion, except two heel 
tracks made by a very .different 
shoe from those that made the 
other impressions^ The heel 
tracks were made by a large, 
broad-heeled shoe. Subsequently 
took a shoe from the foot of the 
deceased and tried it in some of 
the tracks; it fitted satisfactorily. 
Body was covered with mud; 
fingers tightly clinched; face had 
a placid look; some trifling 
abrasions on her face and a slight 
bruising of the lower lip; a hand- 
kerchief around her neck, fast- 
ened with a pin in front. There 
was no name upon her clothing 
and nothing about her except a 
pocket-handkerchief — no ear- 
rings, finger rings or other Jew- 
elry. Her hair was neatly done 
up behind and still securely fast- 
ened by hair-pins. A postmortem 
was made. There was a swelling 
on her forehead, scrapings on 
the right eye-lid. Just above the 
nose scratches and above the eye 
another one — ^five in all. The left 
half of the lower lip was slightly 
bruised. There was no injury of 
the skull. In lungs found a very 
little frothy water — considered 
sign of drowning. Cannot say 
there was any water in the stom- 
ach; about a handful of partly 
digested food; water in stomach 
considered sign of drowning. In 
the womb found a maie~cinicrat 
about its eighth month. Found 
the heart containing blood. Flush 
of blood on the brain could be 
caused by three things — counter- 


stroke, a blow propagated through 
the brain, breaking of blood- 
vessel from the shock of drown- 
ing, or from a blow on the head 
at point leaving no external 
mark. The bruise on the hip 
could have been caused by a 
slight blow or pressure. Would 
ascribe her death to drowning, 
preceded by partial insensibility, 
which prevented swallowing 
much water. 

Dr. Pettus assisted me in the 
postmortem. Said on Tuesday 
after body was found that to my 
mind it was a case of suicide and 
not of violence. This was based 
not only on the postmortem ex- 
amination, but on other alleged 
facts, as the finding of the shawl 
on Dunstan*s fence. That opin- 
ion is not the one I hold now. 
Putting the medical facts with 
these other alleged facts, as an 
individual, not as an expert, 1 
was strongly inclined to suicide; 
they do not prove It, either for 
or against it. A woman in preg- 
nancy is more liable to be af- 
fected by a blow. The effect on 
the brain might have been pro- 
duced by a blow after death — by 
a heavy blow. It would have re- 
quired a harder blow than while 
a person was living. 

Jackson Bolton: Am assistant 
engineer. The morning of 14th 
March saw two tracks, one of male 
and one of female, from the hole 
in the fence to the foot of the 
embankment; saw the tracks of 
a man only along the slope of 
the embankment — saw no track 
of woman along the embankment 
— ^the tracks were lost from the 
waste-pipe until I saw the man’s 
track ascending the embankment 
— appeared to be same track as 
that below. The tracks lead along 
the ditch side by side. The man's 
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track up the embankment lead 
to the point where the ground 
had been broken up. The man’s 
tracks were very flat and had a 
flat, broad heel. 

A. W, Hargrove: With Mr. 
Bolton morning of 14th March. 
We traced the tracks from the 
hole in the fence to the bank 
where the slope starts. Saw two 
tracks of male and of female go- 
ing along ditch to that point, side 
by side. It was cold that morn- 
ing, clear. It had rained and 
snowed the day and evening be- 
fore, but not during the night. 

R. R, Dunstan: Am blacksmith. 
Reside at 103 Reservoir street — 
just below Carey street, about 
one-half mile from the reservoir. 
On morning of 14th March, be- 
fore sunrise, I saw a red shawl 
hanging on my front fence. This 
looks like the shawl. Mr. John 
Wren sent after it. 

E. J, Archer: Slept night of 
13th March in one of the build- 
ings on the Glarke-Spring prop- 
erty. On morning of 14th March 
found a glove and a veil at the 
hole in the reservoir fence. (A 
glove and a veil shown witness, 
he identifies them.) I gave them 
to Mr. Rose that evening. Re- 
tired Friday night about nine; 
the least thing wakes me up. 
Heard no noise that night. Saw 
no foot-prints near where glove 
and veil were. It was a cold 
night, the 13th. 

J, J. Walton: Am police officer. 
Was with Policeman Saunders on 
17th March. We found a hat in 
one of the wards of the small- 
pox hospital on the Clarke-Sprlng 
property; we saw it through the 
window. The door was locked; 
nearly all the glass was broken 
out of the window and some of 
the frames gone. It was a black 


straw hat, with two black plumes 
in it, and beads on the inner 
^ with a velveteen binding. (A hat 
being shown to the witness he 
identified it as the same hat.) 

C. W. Saunders: Affirmed last 
witness’ testimony. 

John Williams: Am eleven 
years old. On Sunday morning 
after the body was found was at 
the reservoir with my brother 
Charlie and another boy, Willie 
Thurston. At the southern fence 
Willie pulled a plank off. 1 put 
my head in and saw a watch key 
close beside the fence; 1 picked 
it up and carried it home and 
gave it to my mother, (Watch 
key being shown witness he said 
it was the same key.) Walter 
Hill carried it down to Mr. 
Wren’s and he carried it to a 
Jeweler. 

Isaac Williams: Am father of 
Johnny Williams. My little boy 
brought me a watch key on Sun- 
day between one and three 
o’clock. It represented on top a 
shell, on top of that a loop like 
two shells scalloped. There was 
a gold wire ring which attached 
It to a chain. Gave the key to 
my wife (yes, sir, that is the 
key). The key was bright and 
not at all tarnished. 

Charles Williams: (Affirmed 
his brother’s testimony and Iden- 
tifled the key.) I was with my 
little brother Johnny and Willie 
Thurston on the Sunday after 
the body was found, when Johnny 
found the key about one o’clock. 
He found it on the right-hand 
side of the gulley, inside the 
fence. Willie Thurston pulled a 
plank aside and my little brother 
stuck his head in and picked up 
the key. It had a split-ring or 
wire attached it; it looked like 
a gold key. 
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Jos, R, Mount cattle, John B. 
Childress, J, D, Redwood, Robert 
J, Waddell testified that a hag 
and a shawl strapped around it 
was found floating about two 
miles below Mayo*s bridge, by the 
coal-wharves about seven, March 
14. It contained articles of fe- 
male dress, mostly underclothing, 
some needle work and paper in 
a cigar box and a pair of knit 


mitten gloves. One piece of 
underclothing had three initials 
on it; another piece had F. L. 
or T. L. Madison. The bundle 
was turned over to Dr. Taylor, 
the coroner. (A bundle and its 
contents were exhibited in court 
and identified.) 

Mrs, Anna Williams identified 
the key. 


Mr. Meredith moved that there be a recess of the Court; that the 
reservoir grounds be inspected by the jury, which was ordered by 
the Court. 

The jury, accompanied by the Judge, the counsel, the prisoner, 
and the officers of the Court, were then taken in carriages. Other 
conveyances following with reporters and members of the prisoner's 
family. At the Dunstan house the whole party alighted and Judge 
Atkins said ( it having been agreed that no one but the Judge should 
speak to the jury) : ‘‘Gentlemen, this is the Dunstan house.” They 
then drove to the reservoir where the Judge pointed out the different 
parts referred to by the witnesses. After visiting the hospital, the 
party returned to the Court House after an absence of nearly two 
hours. 


Walter Hill: On Monday. 16th 
March, got a watch key from 
Mrs. Williams. Gave the key to 
Mr. Wren, outside his office. 
(Watch key being shown to wit- 
ness he said it was one exactly 
like that.) 

B, P, Owen: Am connected 
with the "State” newspaper. On 
16th March went to Mr. Wren's 
office to get any news for my 
paper about the reservoir matter. 
He showed me a watch key. Went 
with him to Mr. Spot’s. (Witness 
shown the key.) That seems to 
be the key. 

Charles Spot, Jr,: Am a jew- 
eler, Mr. Wren brought me a 
gold-filled watch key. Is of an 
old style; top looks like a shell; 
has two pieces that look like a 
shell; there is a ring on top of 
the key and a little split-ring at- 
tached to it that was bent all 


out of shape. (Being shown to 
witness) That is the key. 

Sam'l B, Witt: Am Common- 
wealth's attorney. Mr. Wren 
turned over to me 17th March a 
watch key. Gave it to Mr. Rich- 
ardson, the police justice. Dur- 
ing the week gave it to Mr. 
Wren to show in the jewelry 
stores and see if any one had 
sold a key like that recently. 
(Being shown witness) It looks 
like the same key. 

John Walker: Reside in King 
William county. Am uncle of 
Fanny L. Madison and first 
cousin of the prisoner who re- 
sides at Little Plymouth with his 
aunt, Mrs. Jane Tunstall. Fanny 
L. Madison lived with her father 
and mother until about two or 
three months before she went to 
Bath county, which months she 
stayed with her grandfather, my 
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father, whose house is about one 
mile distant from her father's. 
In Richmond I saw and identi- 
fied a dead body as that of my^ 
niece, Fanny Lillian Madison. Of 
her identity I am positive. 

Prisoner came to my father’s 
house where my niece was after 
she left her father's on 1 0th July 
last, on his way to attend a war- 
rant-trying at "Aylett's." Living 
in the house with my father be- 
sides myself and Miss Madison 
was my mother and a small white 
boy, crippled and infirm. That 
night prisoner slept in my room 
— ^am not postive that he was in 
a separate bed. Do not know 
whether he got up from his bed 
that night or not. Next morning 
about eight I went to Aylett's 
with him to the warrant-trial. 
That morning after I had at- 
tended to my milking and stab- 
ling I called the prisoner about 
half an hour by sun. Don't think 
he had got up until I called him. 
He was again at father’s August 
25. After dinner he took Lillian 
to ride in his buggy on a visit 
to my sister, Mrs. Hilliard, and 
returned half an hour before sun- 
down. That night the prisoner 
slept in the same room with me. 
Before he went to bed he said, 
“I believe my bowels have got- 
ten out of place and I am afraid 
I shall have to get up tonight.” 

I said, “Do you want anything 
to take?” He replied. “No, I be- 
lieve it will wear off." Some time 
in the night he woke me up, 
dressing. I said, “Tommie, what 
is the matter? Shall I light the 
lamp?” and he said, “No.” I said, 
“Let me go with you,” and he 
replied, “No, I know the way 
down Just as well as you do, and 
there ain’t any use for both of us 
going.” He went out without the 


lamp being lighted, and I fell 
asleep at once and did not hear 
which way he went. When he 
returned I said, “Did you find 
the way out?” and he replied, 
“Oh, yes, I got out all right.” 1 
do not know how long he was 
absent. Next morning I asked 
him how he was and he said, 
“Very well.” He left for home 
alter breakfast. Next time he 
came was September. He got 
there about sunset. Father and 
mother and Lillian were there. 
He did not go out to my knowl- 
edge that night. Before retiring 
he said, “He was afraid his 
bowels would get out of place 
again, and that it seemed strange 
whenever he came there his 
bowels got out of order.” 1 paid 
very little attention to what he 
said. He has never been there 
since. During his visits Lillian 
occupied a room on the west 
side of the house and my room 
was in the east end. There was 
both a passage way and room 
between my room and hers. 
Father and mother slept in a 
room on the first floor immedi- 
ately under the room occupied 
by Lillian. There were no locks 
on the doors, but old fashioned 
latches, moved by a string out- 
side the doors. He was in the 
habit of visiting my father's 
house. Am not certain he visited 
there more frequently after Lil- 
lian came than before. 1 think 
he did. Don't think she had any 
male visitors, young or old. She 
would walk around with the pris- 
oner when he was there. He was 
perfectly at home. 

At Mrs. TunstalTs, latter part 
of January, he had on a gold 
chain; he bad been in the habit 
of wearing a black guard. I said 
to him. “Hello. Judge, you have 
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made a raise/’ He saj^, **1 bought 
it when I was over in Richmond 
the other day, at the sale of 
Mitchell & Tyler.” He had a little 
piece of chain attached to the 
button-hole; a key was attached 
to that about an inch long; it 
had a little raise in the middle 
and a ring in the centre, then 
another raise between that and 
the head. (Watch key shown to 
witness.) This looks much like 
the key. Prisoner Is a lawyer; 
was at Richmond College two 
sessions, I think. Several times 
before Lillian came to our house 
tojstay he brought her over there 
from her fathers’ house in his 
buggy and they both stayed all 
night. They were second cousins; 
seemed to be right smartly at- 
tached to each other. Don’t know 
why she came to our house to 
li/e — seems they had some little 
misunderstanding at home about 
some letters. I have no reason 
to believe he went out of my 
room that July night. I don’t 
think he got up until I called 
him. Went with him to Aylett’s 
next morning and he brought me 
home and went on to Rumford. 
At the August Court he came 
again. Another niece of mine, 
Nannie Hilliard, was with me 
then and she slept with Lillian. 
Apart from being paralyzed, my 
father is in right good health; 
hardly ever leaves his room. 
There was some difficulty be- 
tween my father’s family and 
Mr. Madison's about Lillian com- 
ing here. Since Lillian’s death 
they have been on good terms. 
At the September Court he came 
again at my invitation, but left 
next morning before I did. 

Lillie lived at Mrs. Tunstall’s 
about two years, when she was 


16 or 16 and went to school 
there. 

M, Oatewood: Live in Ayletts’; 
am postmaster. Saw prisoner 
there last July at a trial; was 
within five feet of him. When he 
got up to make a speech noticed 
he had a watch key on a black 
guard-^ little gold key. (Watch 
key shown witness.) As far as 
I know that is the key. Am not 
willing to swear the key I saw 
was Just like this one. 

Cross-examined: Don’t remem- 
ber to have noticed watch key 
of any one else. Noticed him be- 
cause it was the first time I had 
ever seen him and he was a new 
lawyer. 

John Wren: Am a detective. 
Walter Hill brought me a red 
worsted shawl, also a watch key. 
Gave the key and shawl to the 
Commonwealth’s attorney next 
day. 

Claggett Jones: Knew FYinny 
L. Madison by sight. Saw her 
every Sunday at church while 
she was attending Dr. Garlick’s 
school. Saw her last at the Ex- 
change Hotel 6th of January, 
1885, at the Clerk’s desk. She 
wore a red crochet shawl. 

A. W, Archer: Am clerk at the 
Exchange Hotel. There was no 
Miss'Madison registered there on 
5th, 6th or 7th of last January. 
Saw prisoner there on 6th of 
January. He came in, ran his 
hand down the register and asked 
if this lady was in; he meant 
occupant of room 66. Miss F. L. 
Merton was registered as occupy- 
ing room 66. She registered on 
afternoon of 5th from Roanoke 
City. Have seen the prisoner 
once since that in the Jail; had 
some conversation with him; 
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cannot remember what I asked 
him accurately. 

The CkiUET: State it as nearly 
as you can. 

Witness: I do not like to do 
that. I cannot recall the conver- 
sation. 

Mr. Meredith: Do you remem- 
ber whether you asked him if he 
had ever seen you before? 

Objected to. Overruled. 

Witness: I remember asking 
him that; he said he had never 
seen me. Told him 1 had seen 
him at the hotel; said he had 
not been there on that occasion. 
She was not in her room when 
he called and 1 told him so and 
he walked off. Did not notice 
where he went. 

Mr. Meredith: Do you remem- 
ber whether at the jail you had 
any conversation with him or not 
about when he had last seen Miss 
Madison? 

Mr. Archer: No, I cannot recall 
that part. 

Mr. Meredith: You do not re- 
member that? 

Witness: I do not remember 
that at all. 

Cross-examined: Went to jail 
to see if he was the person who 
called January 6. Had before de- 
scribed him as having light hair 
and a slight mustache. Pound 
Gluverlus had no mustache, but 
he had light hair. Found to the 
best of my knowledge and belief 
he was the man. Only saw him 
a minute or two in January; had 
never seen him before. He ap- 
peared indifferent as to whether 
Miss Merton was in or not. Ar- 
rivals at the hotel average about 
30 a day. 

Henriette Winhush (cld) : Was 
chambermaid at Exchange Hotel 


on 6th January. Prisoner came 
upstairs and asked me if lady in 
66 was in. Told her a gentleman 
wanted to see her. She and the 
gentleman talked in the hall a 
good while, then he went down- 
stairs and she went in her room. 
He came back again in about two 
hours. He tapped at her door; 
they stood kind of in the door 
and talked. Saw him there again 
late in the afternoon; they were 
standing in the hallway. He said, 
“I'll wait for you in the parlor,'* 
and he went downstairs. Went 
into her room about eight o'clock 
that evening; she was not there; 
her bed had not been disturbed. 

Ella Madison: Am first cousin 
of deceased. She came to Rich- 
mond on 10th October at her 
aunt's, where I was. She was not 
at my aunt's in January. Did not 
spend the night of the 6th of 
January there. 

E, C. Jones: Live in Richmond; 
am first cousin to deceased, 
Fannie Lillian Madison. On night 
of 6tli January she was not at 
my house. 

D. C. Richardson: Am a police 
justice; took charge of the de- 
ceased’s trunk and examined it; 
it contained letters, envelopes, 
photographs, clothing and other 
articles. (The letters Introduced 
in evidence, a lewd poem alleged 
to be in prisoner’s handwriting, 
several articles of dress were 
among the contents, identified by 
the witness.) 

W. R. Quarles and James D. 
Oraip, bank clerks, who were ac- 
customed to study handwriting, 
testified that in their opinion the 
letters to the deceased introduced 
in evidence by the Common- 
wealth, likewise the lewd poem 
were written by the prisoner. 
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A. B. Oauthorn: In early part 
of January last after breakfast 
saw prisoner In front of the 
ladles* entrance of Exchange 
Hotel. 

Mrs. Margaret A. Dickerson: 
Live in Bath. Fanny Lillian 
Madison was employed by me as 
a teacher on my farm from 16th 
October, 1884, to 12th March, 
1885. Recognize the wearing ap- 
parel shown me as hers — ^namely 
a red shawl, a hat of black straw 
with ostrich feathers, a blue 
veil, a pair of garnet - colored 
gloves, a pair of home-made mit- 
tens, the bag found in the river, 
a tan-colored dress taken from 
the said bag, a blue Jersey and 
an alpaca dress. The bag found 
in the river I gave to her. Saw 
the letter she received 10 th 
March, before it was handed her; 
envelope was white. On 5th Jan- 
uary last she told me that she 
had received a letter, that poor 
Aunt Jane was not expected to 
live and she would like to see 
her again, and that Cousin Tom- 
mie would meet her at Richmond. 
She left that evening and when 
she came back she said that he 
had met her there. 


Her spirits were sometimes de- 
pressed. Nephew Willie generally 
walked to the school house, about 
500 yards; they crossed the river 
in a little boat to get to the 
school-house. Rode horseback to 
her cousin’s and to church; when 
she did my nephew Willie ac- 
companied her. 

Cross-examined^: The conduct 
of deceased when in Bath was 
faultless. We were much attached 
to her. She most always had one 
of the children sleep with her. 
Did not consider her a bravo 
woman. 

Mr. Meredith: Do you know 
what was the cause of Miss Madi- 
son coming to the city of Rich- 
mond? A. Receiving that letter 
on March 10. She brought the 
letter in and read it to me. 

Mr. Meredith offered the letter. 

Mr. Crump: We object to the 
introduction of the letter. 

The Coubt said that he would 
permit the letter to be read as a 
part of the statement made by 
Miss Madison to the witness as 
explanation and preparation of 
leaving her home in Bath county 
for Richmond. 


Richmond, Va., March 9th, 1885. 

My Dear Lillie: 

It is on business of sad importance I must write to you to-day, 
as you know mama, both mama and Aunt Mary have both been in 
wretched health for a long time, and both have been getting worse 
for some time, and the Drs. say if Aunt Mary don't leave here, and 
that soon, she cannot stand it long, so they advise papa to take her 
to Old Pt. in order that she can take those sun baths which are 
proving so beneficial to consumptives; but she will not agree to go 
unless I could go with her, which, of course, is out of the Question, 
as mama is too ill for me to leave her; so we have been trying to 
persuade her to let some one else accompany her. So at last she 
agrees that if we can get you to come down and go with her she 
will consent to go. Of course we told her you were teaching, but 
she begged we would try to get you to come' and go with her just 
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as company for her, as her nurse will go with her who has been 
waiting on on her all the time. She says the reason she wants you 
to be with her is on account of your being so quiet and gentle In 
your manners when you were visiting us. and she is so nervous she 
could not bear to have some one with her who was not gentle and 
kind. She told me to beg you please to grant her this request, as it 
was her last resort for momentary relief from her sufferings, us of 
course we know she can never be well. My dear Lillie, imagine 
how it is with me — my dear mama and aunt both so sick. Mama is 
rapidly declining. I think, and aunt worse, 1 think, but if she can 
get to Old Point w^e hope she will get better. She will only stay 
there one week, as in that time the doctors think she will be better, 
if it will benefit her at all, Lillie, please come. Ask Mrs. Dickerson 
1 say please excuse you under these sad circumstances, Just for a 
week, and she will do it 1 know, as you wrote me she was so good 
and kind. Papa wishes me to say to you. if you will come and go 
with aunt, he will never forget your kindness, and besides, he will 
pay all your expenses and $2.00 per day for every day you are with 
her. He is such a devoted brother to her he would do anything in 
his power. Lillie, don't get any dresses for the purpose, as you and 
myself wear the same clothes, and as we wanted, if possible, to 
attend the exposition. I have had made up a lot of new clothes for 
the purpose, but, of course, now we can't go. but we were in hopes 
mama and aunt would got better, so we could go, but we have given 
it out now. Now. dear Lillie, we are in hopes to see you soon. If 
you will accompany aunt, come Thursday (12). either on the mail 
or express; we shall send to meet you, and please, d(»ar Lillie, don't 
disappoint us, for you know there is nothing 1 would not do for 
you. If aunt should get too ill to go we will telegraph to you so you 
will get it before time for you to start the 12th. If you will ask 
tho lady you teach for to excuse you for just this short time she 
will do it I know. All send much love; aunt is very nervous today. 

Ever your loving schoolmate. 

LAURA M. CURTIS. 

Mrs. Dickerson: When she house of Mrs. Tunstall and of- 
showed me the letter she had a flee of King & Queen county, 
note also in her hand. She didn’t Emmet Richardson: Came to 
have a watch. Never saw or Richmond with prisoner on 12th 
heard of her wearing a watch March on railroad. He wore light 
key. She often spoke of letters overcoat and a black slouch hat. 
she received from her cousin James M. Quthrie: Am asslst- 
Tommle and occasionally speak- ant postmaster at Little Plym« 
Ing of him as Cousin Tommie outh. Have seen mailed there 
Cluverius. Never heard her men- or three letters directed in 

tion name of any other gentle- handwriting of prisoner to Miss 
man or say that she got letters p. L. Madison, Bath County. 
f!om any other gentleman. Willie Dickerson: Live in Bath 

J. L. Oliver: Am county Jailor. County with my aunt. Mrs. Dick- 
Executed a search warrant on erson. During March I got a let- 
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ter from the postofflce for Miss 
Madison. Last one I carried her 
was the day before she left; it 
was in a plain white envelope. 
Have seen Miss Madison have a 
watch key— a plain steel key. 
She kept the key in her trunk; 
it had one ring. 

John D. Foster: Am Judge of 
county court of King William. 
Knew prisoner as one of the 
practitioners. Have seen prisoner 
with a key on his watch guard — 
a small gold watch key with ring 
in center and raised crown head. 
(Key shown to witness.) This 
has a general resemblance to the 
key; can't testify that it is the 
identical key. 

W. H. Madison: Am first cousin 
of Fannie Lillian Madison. She 
spent one night at my house on 
her way to Bath; the last time 
she was there. Did not spend the 
night of 6th January there. 

Laura M. Curtis : (Letter 
marked No. 8 shown to witness.) 
This is not my handwriting; I 
never wrote it. Looks like Lil- 
lian’s; can’t swear it is. I was 
her room-mate and bed-mate at 
school. 

R. H. Curtis: Am brother of 
Miss Laura Curtis. (Letter shown 
to witness.) Did not sent this 
letter; never wrote her a note. 

C. J. Madison: Am father of 
deceased. Recognize the name on 
Exchange Hotel register of Jan- 
uary 5, "Miss F. L. Merton, Roa- 
noke City” as that of my daugh- 
ter. The same name, ’’Miss F. L. 
Merton” on the register of the 
American Hotel. 

(Note identified by Dodson 
shown to witness.) That is my 
daughter’s handwriting, I have 
no doubt about it. (Curtis’ letter 
shown to him.) I am not certain 


that this is my daughter’s hand- 
writing. That is a photograph of 
my daughter. 

Qeo, Wright: Am conductor on 
C. & 0. Ilailway. On 12th March 
a young lady got on my train at 
Millboro — told me her name was 
Fannie Lillian Madison. She was 
going to Richmond to see a sick 
friend; that she would stop at 
the American Hotel. She had on 
a red shawl, blue Jersey and red 
mittens on her hands. She said 
she wished the cars would run 
off and kUi her, when something 
was said about rapid running. 
Did not know whether she was 
joking or not. She was a short, 
stout woman — didn’t notice that 
she was pregnant. She seemed in 
good spirits. 

William Martin: Live in Man- 
chester; am Justice of the Peace. 
Came to Richmond on the 13th 
March. On the foot-bridge lead- 
ing to Belle Isle met a lady and 
gentleman. Heard the man make 
some remark — ^heard her reply, 
"Why, Cousin Tommie!” Pris- 
oner looks very much like the 
man. He looked then a little 
fuller in the face; was about his 
size and general appearance, but 
can’t swear he is the man. 
Woman was a low chunky woman 
with dark clothes, except a red 
shawl. As soon as Belle Isle men 
were reported as having been 
down to Identify prisoner, the 
Incident was recalled to my 
mind. Met them about twelve 
o’clock in the day. Man had on 
a light overcoat and dark, soft 
felt hat. Don’t remember whether 
he had mustache. 

Charles Isaacs: On 13th March 
saw a lady and gentleman on 
Belle Isle; passed within ten 
steps of them. Saw body at alms- 
house; am quite certain it was 
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that of lady I saw on Belle Isle. 
Am confident prisoner is the man. 
Don’t know how he was dressed. 
He had on a dark hat; a kind of 
light mustache; lady had on 
dark dress; a red shawl on her 
arm. Thought it was no place for 
one in her condition — she ought 
to be at home. 

D, y. Morton: Am paying teller 
at Planters' National Bank. Pris- 
oner was at bank on 13th March 
between eleven and one o'clock 
and cashed a check for $3.00. My 
impression is that he had a slight 
mustache. 

Bcn j. Earp: Am nailer on Belle 
Isle. On March 13 a woman and 
a man came up — man asked me 
if they could go in the works; 
told him, yes. He had on a light 
overcoat and small satchel in his 
hand. Lady wore a dark dress. 
Went down to the Jail on 28th. 
Could not have picked the man 
out, but after I seen the man T 
knew it was him, and of course 
his face appeared familiar to me. 
Prisoner looks like the man, but 
he had a small mustache then. 
The lady was short and chunky 
and I took them for country pen 
pie. It was just before we stop- 
ped for dinner. 

Wm. Kidd: Have charge of 
machines on Belle Isle. Saw vis- 
itors there on March 13 — a lady 
and gentleman on platform of 
nail factory. Prisoner resembles 
the man I saw: is about the same 
size, but wouldn't swear he is the 
same man, because I didn t take 
notice enough for that. He had 
on a light overcoat: had on a 
dark hat— think it was a slouch 
hat. I went down to Jail, pri^ 
oner was standing in line with 
other prisoners. Picked him out 
as the man I saw on Belle Isle. 


Had a mustache, a satchel in his 
hand. 


T. A. Spencer: Am bookkeeper 
in the Planters' National Bank. 
On 13th March, last, prisoner 
came in to cash a check between 
the hours of eleven and one. 
Don't think he had a mustache. 

If he had it was very slight, 
hardly noticeable. Am under the 
impression he was clean shaved. 

James Thompson (cld): Work 
on Belle Isle as fireman. On 13th 
March 12, Just before dinner, a 
lady and gentleman came through 
the factory. Had a piece of 
heated iron in my hand to carry 
to nail machines, and touched 
them both to get them to stand 
aside. Prisoner is the man I saw, 
am confident. He had then a 
thin mustache, a small satchel 
in his hand. Lady was short and 
chunky and had a rosy face. I 
picked him out at the jail from 
among the other prisoners; no 
one assisted me. 

Thomas E. Bethel: Am nailer 
on Belle Isle. Five minutes be- 
fore dinner saw a lady and gen- 
tleman: struck me she looked 
very solemn, sad. Don't remem- 
ber her clothing— think she had 
a shnwl of a red color. I went 
down to jail with others from 
Belle Isle to look at the prisoner 
and picked him out without as- 
sistance: won't swear he Is the 
man. but he certainly resembles 
him very much. Man wore a scarf 
around hla neck; remcm^r ho 
had a mustache, but he looked 
as if he had Just come out of o 
barber shop; had a satchel In 


( hand. 

To/ieph PfirkUin: Work on 
e. Itfitween 12:20 and 12.30. 
th March saw a man and a 
,man atandlnR near ni.v ma- 
ine. I noticed her pregnant 
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condition and said to Mr. Bethel: 
*That woman had better be at 
home fixing her bed." The lady 
was a low, heavy set woman; 
man had his overcoat collar 
turned up. He had on a black 
slouch hat; he had a fuzzy mus- 
tache — ^what I might call a fuzz 


on his upper lip. They looked 
like country people. The prisoner 
is the man. 1 went down to Jail 
and recognized him without his 
being pointed out to me. 

Mr, Meredith read the follow- 
ing letters 


Tappahannock, Va., 
Sept. 14th, 1884. 

Dear Lillie; 

I feel really ashamed for not having written to you and I think 
you ought to feel more so for not having written to me, for you 
have nothing in the world to keep you from writing, and I am so 
busy I have not time to do any thing. I am just out a spell of sick- 
ness that kept me from coming up to King William Friday; I cer- 
tainly wanted to come as ’t the 2nd 

Friday, 
your 
aling 

just as soon as you get this and a long letter, &c. Miss Bell Bland 
has gotten very much better and I hope she will be entirely well 
very soon. 

I reckon you will wonder what I am doing here. I got here this 
evening. This makes twice I have been here within the last two 
weeks. I went to Richmond yesterday week after Aunt Jane; did 
not stay but one night. I did wish so much you had been over there. 
What a time we would have had. The theatre was open. 

When do pect to go 

in our 
sick 
and 

Mrs. Bray were all sick in bed Sunday and yesterday. 1 don’t 
know how they are to-day. John Abrahams came down on the boat 
last Thursday to see Aunt Jane; went back same day. 

You remember you have never written that letter you have been 
promising so long. Now, lets have it. 

I don’t want to wait a single day for a letter from you after you 
get this. Well, I must close this letter, as I am tired. Pen is very bad. 

Write soon. 

Your fond friend, 

T. J. CLUVBRIUS. 

P. S.— When are you and that fellow going to be married? You 
know you told me it would be this winter. I think it would be the 
best thing for you; so do this winter. 
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Mr, Meredith offered the poem 
found in the deceased’s trunk 
and which had been shown to be 
in the prisoner’s handwriting. As 
it would be unfit to read it aloud 
he asked that it be handed to the 
jury to be read by them. 

The jury thereupon retired to 
read the poem in their room. 

Mary Curtis: Live with Mrs. 
Goss; she keeps a cigar store. 
14th of March used to see him 
at Miss Lizzie Bank’s; she kept 
a house of bad repute; saw him 
also on the 13th day of March 
at Mrs. Goss.* She has rooms 
back, that if any one chooses to 
come there she will rent them. 
He came in first alone; in a few 
moments a young lady came in 
after him. She had on a blue 
jacket, a red crochet shawl and 
was very heavily veiled with a 
blue veil and a dark hat with 
black feathers. Never saw the 
young lady’s face. He says to 
Mrs. Goss, ‘‘Mrs. Goss, do you 
know me?” Mrs. Goss says, “No. 
1 don’t recognize you.” I says, ‘‘J 
know you very well, because I 
have seen you in my room pri- 
vately when I boarded with Liz- 
zie Banks.” He used to come 
there off and on frequently and 
visit the house; have heard Miss 
Lizzie Banks say he used to come 
there before I ever went there. 
He came there just as any other 
young man would; there were 
girls there and he came to see 
them just the same as anyone 
else would. On 13th March they 
went in the back room and 
stayed about 15 minutes. 

Clara Anderson: Was at Mrs. 
Goss’ on 13th March. Saw a gen- 
tleman and lady. He had on a 
darkish coat and a black slouch 
hat — only saw the back of It. The 
lady I had seen before In Jan- 
uary at seven o’clock at night 


going out, a man after her. He 
came out of the room where he 
was with her. In January she had 
on a dark dress an<i a red shawl 
and a blue veil. In March she 
had on the same clothes. I only 
saw her as she passed out, btit I 
recognized her as the same lady 
who was there in January. Did 
not see the goiitlenian’s face. 

Cross^cTamiiicd : Know it was 
the same person I saw in Jan- 
uary by the same clothes. Saw 
the lady's face in January. Got 
a glimpse of her as she vras go- 
ing out in March 

Charles Madison (recalled): 
Prisoner is first cousin of my 
wife. At my house, in going to 
Lillie’s room you would have to 
go through mine. Knew nothing 
of any special beau she had be- 
sides the prisoner or about any 
attentions from any other young 
men while she was at Walker’s. 
I regarded the prisoner and Lil- 
lie as lovers and had for some 
months. Did not know that Clu- 
verius was engaged to another 
young lady or that my daughter 
knew it. 

Morgan Treat: Was in Rich- 
mond on 13th March; stopped at 
the American Hotel. Saw pris- 
oner coming in the hotel evening 
of March 13 about eight, and go 
up to the register. Don’t remem- 
ber whether he had a mustache. 
Was sitting near the door and 
feeling a gust of wind I looked 
up. Am not positive it was he, 
but that is my impression. 

Alfred R, James: Live In Rich- 
mond. Prisoner came into my of- 
fice some time this year — I think 
it was in January— and asked me 
If I had claims or any business 
in his section to attend to. Am 
under the Impression, which I 
do not state as a fact, that he 
handed me a card. 
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Mr. W. W. Crump : We must object to any statement of impression. 

Mr. Meredith: State whether it is your recollection or not A. It 
is my recollection. Q. Is that what you mean by impression? A. I 
mean I am not positive on that, but it is my recollection. 

Mr. W. W. Crump: The witness says he has an impression that 
so and so. That is not evidence and ought not to be given. 

Mr. Meredith: I asked him whether he meant by the word **lm- 
pression" his recollection and he said he did. 

The Couut: State what your recollection is. If you have any 
recollection upon the subject state it. 

Mr. W. W. Crump: We object to his statement of impression. 

The Couut: Strike out his former statement. 

Mr. Meredith: I do not think this thing ought to be done. It is 
not everybody who can draw a distinction between the synonyms of 
the English language. 

The Couut: Ask him what is his best recollection. 

Mr. W. W. Crump: Before that is done, we want to know what 
sort of evidence he is going to give. Now the witness begins with 
*T have an impression so and so.*' Then he is asked by the other 
side whether he meant by that, "to the best of his recollection," 
and he says, "yes." Well, of course, that is so. An impression is to 
the best of a man's recollection, and if all the recollection he has 
amounts only to an impression, that impression is not evidence and 
ought not be given. To call that anoiher name, and to say it is the 
best of his recollection, does not make it evidence. It amounts to no 
more than impression. 

iifr. Crump: My motion is, not to permit the witness to give his 
impressions. He begins by saying, "My impression is so and so;" 
and while that is the best of his recollection, it is an impression, 
and therefore ought not to be heard. Therefore we object to any- 
thing which rests in his mind as a mere impression in place of a 
fact. 

The Couut: The witness must not state anything that is not based 
on his recollection. 

Mr. W. W. Crump: We object to his testifying as to the matter he 
is about to speak of after his having said that it was an impression 
only. 

Mr. Aylett: We are willing to withdraw the questions and start 
over again. 

Mr. Crump: You cannot withdraw them. 

The Couut: I think from the explanation the witness can testify; 
Just note an exception. 

Mr. Meredith: Your honor will have some difficulty if you do not 
decide now. Is there any specific objection, or is it an objection 
to the witness testifying in the future? 

Mr. W. W. Crump: The objection is this: He is put on the stand, 
and is about to testify and to speak of something. 1 do not know 
and do not care what it is; but he begins by saying in reference 
to that matter, "I have an impression so and so,” and is about to 
give his evidence. Well, we object to his giving anything in the 
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shape of so^Ued testimony, when he himself admits that Uiat which 
is upon his mind is no more than an impression. 

Mt, Meredith: Then, do you object to my last question? 

Mr. W. W. Crump: I object to the witness testifying at all as to 
the subject matter of which he said when he first answered that he 
had but an impression. 

Mr. Meredith: I wish to call your honor's attention to the fact 
that I have asked counsel as to whether they object to the last ques- 
tion and they do not answer that inquiry; and therefore it is just 
one of those general objections that does not amount to anything. 
They are objecting to the witness testifying. 


The Court: Have you any rec- 
ollection upon the subject? I have 
a recollection, sir, but as I stated 
before, there are so many people 
coming in my office I could not 
positively say that it is so. But 
that is my recollection. 1 have 
met with hundreds of people In 
the office since then and a good 
many of them always newspaper 
men. 

The Court: You can go on and 
state then. 

Mr. James: My recollection is 
this: That sometime this year 
Mr. Cluverius came into my of- 
fice with some one, I do not rec- 
ollect who, and asked me about 
legal business — if I had any legal 
business in King & Queen and 
King William and those lower 
counties. I replied to him that 
Mr. Pollard attended to my busi- 
ness down there and had at- 
tended to it constantly and I did 
not need to have anyone else. 
That is my first recollection of 
Mr. Cluverius. Cannot say posi- 
tively whether he handed me a 
card or not. The next time I 
saw him was on the morning of 
13th March. I met Mr. Pollard 
and Mr. Cluverius. I stopped Mr. 
Pollard. Mr. Cluverius, to the best 
of my knowledge and recollec- 
tion, was with him; he looks to 
me like the gentleman now. Mr. 
Pollard stopped to shake hands 


with me and this gentleman, Mr. 
Cluverius, stood a little way off 
to one side. The next time was 
on the American Hotel corner 
with a lady, looking down the 
street like he was looking for a 
street car. Noticed that she had 
a very pleasant face and was 
neatly dressed; was short and 
thick set — was in a laughing 
mood. The gentleman was also 
well dressed. I thought at first 
it was a gentleman I knew named 
Harold, but a second look die- 
polled that idea. There was 
something red on her person but 
whereabouts and whether it was 
a cravat or shawl, cannot say. 

Mr. Meredith: Will you look at 
that photograph and tell whether 
that is the lady you saw or not? 

Mr. Crump: We object; that 
photograph was taken in 1882. 

The Court: The photograph 
has been admitted as evidence 
and the witness has a right to 
look at it. 

Mr. James: That appears to be 
a very good likeness of the lady 
I saw. 

W. F. Dillard: Am night clerk 
at American Hotel. Was on duty 
the night of 13th March. A gen- 
tleman called to see the occupant 
of room 21 between 8 and 8:30 
o'clock. Called the porter to send 
his card up. Mr. Dodson, the 
proprietor, was behind the coun- 
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ter when the young man was 
there. Subsequently I saw him in 
the jail; recognized him as the 
man. He had a slight mustache; 
don't remember its color or the 
color of his hair or of his eyes. 
He had a light colored overcoat 
and a slouch hat. Had never 
seen him before. Did not notice 
the name on the card. While I 
will not swear he is the man, I 
feel quite sure of it. 

William Tyler (cld): Was 
night watchman at the American 
Hotel 13th March. It was on Fri- 
day night. This gentleman came 
in about half-past eight o’clock. 
The clerk says: “William, take 
this card and show this gentle- 
man to the parlor and tell the 
lady in 21 the gentleman in the 
parlor wants to see her.” I took 
the card; one of the servants told 
me she was out. Turned back to 
the parlor and met the young 
lady and an old gentleman com- 
ing up the steps of the ladies’ 
entrance. They walked in the 
parlor. The old gentleman sat 
down by the door and says, 
“Here’s a lady — ” Then he asked 
me could she get a room? I told 
him yes. This young man and 
lady and the old man all got up 
and passed out. As the young 
man passed me in the hall he 
says, “I don’t think that is the 
lady I want to see. The young 
lady I wanted to see went to 
school with my sister.” I carried 
the lady on to her room and the 
young man went on down the 
steps. I told the lady, “When 
this young man came In he 
wanted to see you and now he 
says he didn’t want to see you 
but wanted to see the lady who 
went to school with his sister.” 
She asked me where was the 
young man; she asked me was 


he gone. 1 told her I would go to 
the office and ask. I went to the 
office and about 15 minutes after- 
wards he came in again. He 
seemed to be very restless. 1 
went up to him and says, “This 
young lady wants to see you; 
she says you were to come after 
her this morning.” He says, 
“Where is the young lady? Show 
me to the parlor.” And I showed 
him to the parlor and carried 
the 3 ’' 0 ung lady to the parlor, and 
there I left them. It was about 
twenty minutes to nine then. 

That is the gentleman I showed 
to the parlor. In her room I saw 
a watch key exactly like the one 
shown me. She had a little 
pocket-book in her hand, or hand 
satchel. Don’t know what I did 
with the card; think I tore it up. 
I turned the gas out in her room 
at half past twelve; she was not 
there then. 

William H. Qratton (cld) : 
Worked during last March at the 
American Hotel. On 13th March 
saw the lady who was occupying 
21; she was coming up the steps 
when I seen her with a gentle- 
man, I don’t know who he was. 
Tyler was with them. 

William Tucker (cld) : I drove 
a tug-horse — ^an extra horse — to 
the street cars last March. Pris- 
oner hollered for it to stop and 
I stopped the car. He was with a 
young lady; she had a red shawl 
around her shoulders and he had 
a satchel in his hand. He had on 
a light overcoat. The driver of 
the car is Tom Williams. When 
I stopped the car they were about 
two or three doors beyond the 
hotel. 

Cross-examined: He had light 
hair; had on a light greyish over- 
coat; couldn’t tell you whether 
it was reversible or not. I think 
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it was Friday night. I don't rec- 
ollect the day of the month. 
Don’t remember how long it was 
before the body was found in the' 
reservoir. Had been driving there 
for three months. Don't know 
where the American Hotel is. 

John T. Williamhs: Drove a 
street car on 13th of last March. 
When I got on the turn table at 
the end of our line at Main and 
Reservoir streets this gentleman 
got on the platform of the car 
and helped the lady out. He says, 
“Mister, can you tell me where 
Reservoir street is?" I says. “Yes, 
sir,” pointing my hand, “there is 
Reservoir street.” He then says. 
“What building is that?” I says. 
“Morton's Garden.” He had a 
satchel in his hand and had on a 
light overcoat and a sort of dark 
slouch hat. She had on a dark 
dress. Prisoner resembles the 
gentleman; he seems something 
like the one 1 spoke to that night. 
It was twenty minutes to ten 
when we got to the end of the 
line. They walked in tiie direc- 
tion of the reservoir. He had a 
light mustache and curly hair 
around the ears. They went up 
the left side of the street. It was 
a cold night and all the windows 
were closed. Do not remember 
any couple getting in at the 
American Hotel. A colored man 
did; think this couple got on at 
15 th street. 

Dr. Thomas E. Stratton: Am a 
physician. On March 13 about 
9:45 p. m. I overtook a gentleman 
and lady on the right side of 
Cary street. By my watch it was 
quarter past nine o'clock. My 
watch was too slow that night 
owing to the second hand giving 
out during the day and interfer- 
ing with the minute hand. It was 
about twenty-flve minutes slow. 


He turned abruptly around and 
asked me the names of the 
streets. I told him. He then 
asked me if I could tell him the 
time. As I walked off heard the 
remark, “I know that fellow but 
he doesn't know me.” The pris- 
oner looks something like the 
man. although the man I saw 
had a short mustache. He was 
muffled up around the chin; had 
on some kind of a comforter; had 
on a slouch hat. the brim of 
which was pulled down over his 
eyes. Did not get a full view of 
his face. 1 was watching his ac- 
tions. At first he turned so ab- 
ruptly I really expected an at- 
tack. The lady was not as tall 
as he; she had on no cloak or 
anything of that kind. She had 
no shawl. She had something 
under her left arm. Was a stu- 
dent at Richmond College before 
the war and have been going 
there since. 

Ilrrniau Joel: Am a jeweler 
hero but formerly had a store In 
Centreville. It was in Bland's 
place. I repaired watches and 
jewelry; I think I have seen the 
prisoner before, that I fixed a 
little ring attached to a watch 
key for him. Do not remember 
just what I did to it. 

Mr. Meredith: Is this the key? 
A. I believe it is very much like 
that key, but I would like to take 
It apart, because if I did it there 
is a little pipe put in there, and 
I remember, if that is the key, 
that I soldered it in. 

Mr. Meredith: If the counsel 
on the other side wish it tiiey 
can have It taken apart. 

Mr. W. W. Crump: We object 
to that. 

Joel: I gave him the key back 
after I had finished with it. 
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Cross-examined: Don’t remem- in, but when I got it back from 
ber how long I worked in Centre- Mr. Bland the front leaves had 
ville; can’t remember the date I been torn off, and now there is 
got the key from him or when 1 no name of the kind in the book, 
returned it; or what I charged Cannot be positive that the pria- 
him. I had a book in which I oner ever brought me that key. 
put the names of my customers He looks very much like the mnry 

Mr. Meredith: We propose to let him, if the other side does not 
object, take this key apart in the presence of the Jury to see if he 
can identify his work. 

Mr. Crump: We object, because we may have some expert testi- 
mony. 

Mr. Meredith: We waive it, then. But any time you want the key 
opened in the presence of the Jury we are willing to have that done. 


Aaron Watkins (cld) : Live on 
Cherry street. On night of March 
13 about 11, when in my yard 
heard somebody holler and cry 
and then shout: “Oh, Lord,” from 
the direction of the reservoir. 
Thought it was somebody fight- 
ing. I live about half a mile 
from there. 

Dr. James Beale: Am physician 
to the city Jail. Saw prisoner on 
20th March and examined his 
hands. Found five marks of 
wounds on his right hand such 
as would be made by the removal 
of a varioloid scab; not like they 
were made by briars or splinter. 
I think they might have been 
made by finger nails. 

Dr. J. G. Cabell: With Dr. 
Beale went to the Jail to examine 
hands of prisoner. We examined 
his hands and think with him 
they may have been made by 
fingernails; don’t think striking 
a fence or furniture could have 
made them. 

Charles U. Epps: Am captain 
of police of Richmond. Arrested 
the prisoner. Arrived at Mrs. 
Tunstall’s house about 7 on the 
night of 18th March. A gentle- 
man came to the door. I said: 
“Is this Lawyer Cluverius?” He 


said, “Yes.” I says, “I am an of- 
ficer from Richmond and I have 
a warrant for your arrest.” He 
says, “For me?” I says, “Yes.” 
He says, “Ridiculous.” I says, 
“Yes and charged with murder.” 
He says, “Come in.” I says, “No, 
sir. Just get your hat and coat 
and let us go quietly away from 
here.” He says, “Come in and let 
us have some supper.” We passed 
into the supper room. Noticed a 
piece of watch chain hanging 
loose upon his chain. He asked 
me for the warrant. He said, “I 
was there, but I didn’t see her 
when I was in Richmond. 1 
should like to know, sir, what 
evidence you have so that I may 
know what line of defence to pre- 
pare.” With that, his aunt says, 
“I got a letter from Lillian dated 
the 14th of March.” Don’t think 
the prisoner ate much. After we 
got through he insisted on my 
staying all night. I told him no. 
He changed his clothes, put on 
a clean shirt. He took the tnings 
out of the pocket of the coat he 
had on and put them in the coat 
pocket that he wore over here to 
Richmond. While I was upstairs 
and the prisoner was in a lean- 
ing position, I motioned to Of- 
ficer Robbins, shook my own 
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chain to him to notice the pria- 
oner’s chain, that he had a piece 
without any charm upon it and 
the officer gave me a nod to show 
me that he understood what I 
meant. His aunt says, think 
Lillian made a mistake in the 
date of her letter. Don’t you 
think that Lillian committed sui- 
cide?" 

Officer Robbins and Mr. Oliver, 
who were with me. put him in 
the buggy that we came in. We 
had not gone but a short distance 
when I says, "Cluverius, when 
you were in Richmond what 
friends were you with?” "Well,” 
he says, "it is easy enough for 
me to prove where I was. Every 
place I went to I met somebody 
that knew me.” I says, "Did you 
see Miss Madison when you were 
in Richmond?” He says, "I no 
more saw Miss Madison than Mr. 
Oliver did.” Took him to a hotel 
in King & Queen County where 
we spent the night. We all had a 
drink in his room and when sup- 
per was announced he declined to 
go down, BO I left Mr. Robbins 
with him. When I came back I 
noticed the piece of chain still 
hanging on his watch chain and 
I said to myself, "Little does he 
know that I have noticed that.” 
That night prisoner was very 
restless. He seemed to be up on 
his hands and knees laying with 
his face to the bed twice. At 
Richmond took him to the Third 
police station. When I started to 
search him I noticed this piece 
of chain was gone. I says, "Where 
is that piece of chain, sir?” He 
says, "There was none on there.” 
I says, "Don't you tell me that; 
yes there was.” He said, "I gave 
It to my brother last night.” I 
said, "Cluverius. I am sure I saw 
that piece of watch chain on your 


watch chain at King & Queen 
Courthouse.” He says, "No, you 
didn't, captain. Why? Do you 
want it?” I says, "Yes.” He says, 
"I gave it to my brother.” I says, 
"When?” He says, "Last night; 
I can get it for you.” I says, "Are 
you sure you can?” He says, 
"Yes.” I says, "So do.” 

That night after supper the 
sergeant said to me that Judge 
Crump had arrived and found 
him and the prisoner’s brother 
in conversation. As 1 left the 
room the prisoner said, "Captain, 
about that chain. My brother has 
it and will give it to you.” The 
brother handed it to me saying, 
"1 found it lying on the table and 
1 thought you might want it.” 

James Estis: Live about five 
miles from Centreville. Saw Clu- 
verius on Saturday, 14th March, 
in Thomas Milby's store. Pris- 
oner's father was in there sitting 
by the stove. Prisoner came in 
and remarked, "It is a cool day.” 
His father told him he was look- 
ing badly. He said something 
about being up late that night. 
His father asked him how he got 
the scar on his hand; he replied 
he hurt it getting on the train; 
that his watch guard hung against 
something and he threw his hand 
up against the railing in catch- 
ing himself. I didn't hear him 
say anything about coming from 
Richmond that morning. 

Edtoard Pierce: Live below 
Centreville. Saw prisoner second 
Saturday in March in Milby's 
store. His father asked him If 
he got to Richmond in time to 
see speaker Pollard, and he re- 
plied, yes, he had not seen him 
since the evening before. His 
father asked him how he had 
hurt his hand. He said in getting 
on the train that morning, his 
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watch chain got hung and he out into the hall Captain Eppea 


threw his hand up and hit the 
railing and knocked the skin off 
his hand. 

R. P. Dillard: Am a commer- 
cial traveler. Know the prisoner. 
Went down to the jail on 22nd 
March to see him. He said he 
would account for every moment 
of his time when he was. in Rich- 
mond in March; he would prove 
his innocence. Captain Bagby 
asked him if he had the scratches 
on his hand when he went down 
with him from Richmond on the 
morning of 14th March. He said, 
no, he did not have them then; 
that he got them at Centrevllle 
that day afterwards by striking 
his hand against a railing. 

Logan S. Robbins: Accom- 
panied Captain Eppes to Little 
Plymouth to arrest the prisoner. 
Prisoner was standing to the left 
of the table as I entered the sup- 
per room, and said, **Mr. Robbins, 
how is this? It is ridiculous. 
What are the circumstances? 1 
would like to know what evidence 
you have so that I may prepare 
my defense.” I told him that as 
he was a lawyer, and enough of 
a lawyer to know it was best 
that I should not say anything 
until I came on the witness stand. 
I remarked that I was actuated 
by no ill-will in this matter; that 
what I had done was simply as 
an officer of the law; that when 
I came upon the case I had no 
idea it would lead me to swear 
out a warrant against Thomas J. 
Cluverius. 

My attention was called to his 
watch chain by Captain Eppes 
shaking his. I noticed a piece of 
chain hanging from the main 
chain. 

Q. What is your recollection 
about the hat? As we all passed 


remarked to him, ”Are you going 
without a hat?” When I turned 
again I noticed prisoner had on 
a black slouch hat with the brim 
turned up. He took off his 
brother’s hat and put it on his 
head, remarking, “My hat has a 
hole in it.” On the road Captain 
Eppes asked him if he had seen 
Miss Madison in Richmond and 
he replied, “I no more saw her 
than did Mr. Oliver.” And just 
there he told me that he had 
been at the Dime Museum that 
night and had returned about 
eleven. 

John L. Oliver: Went with Of- 
ficers Eppes and Robbins to ar- 
rest the prisoner at Mrs. Tun- 
stall's. The prisoner told his 
aunt the officers had come to ar- 
rest him; asked us to take sup- 
per. After that asked if he could 
change his clothes; the officers 
said yes. When he came down he 
went into the parlor and from a 
little box got some money. He 
had no conversation with his 
brother that I heard. After he 
returned to the dining room he 
handed something to his aunt 
and whispered something to her. 
At King & Queen C. H. that 
night I was told by Captain 
Eppes that if I would look I 
would see that he had on a charm 
chain to his watch chain. I 
walked around in front of him 
as he was reading a newspaper 
and I thought I saw a piece of 
chain to his watch chain about 
an inch long. 

John R. J. Vaughn: Live in 
King & Queen county. On 14th 
March last I was in conversation 
with Mr. Bland on the porch of 
Mr. Marston’a— the post office— 
when the prisoner came Into the 
porch and stuck up on the end 
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of the store a notice. Mr. Bland 
said to him, “You look pale, as if 
you had a chill,’* and made some^ 
jocular remark about his appear- 
ance, when prisoner said he was 
not sick but that he had not slept 
much. 

Joel J, Bland: Confirmed last 
witness. 

Hunter Hunt (cld) : Am office 
man at the American Hotel. On 
March 13 about ten Mr. Dodson 
gave me a letter to take to room 
21. Gave the young lady the let- 
ter. She gave me an answer 
which I took back to the office 
and gave to the colored boy. Saw 
the envelope only. (Witness 
shown torn envelope No. 9.) That 
is the same cream colored en- 
velope that I helped Mr. Dodson 
to collect in pieces from the 
scrap basket. He spelled the 
name out, “T. J. CUiverius.'* 

Saw the lady in room 21 go out 
of the hotel that night about 11; 
saw her body at the Almshouse; 
it was the same person. When 
she went out she had a red shawl 
on. A watch key was shown me 
there, and I told Mr. Witt I 


thought I saw one like it on her 
bureau. I say now I might have 
been mistaken. I merely glanced 
at the bureau. 

Joseph H. Dodson: Ain clerk at 
the American Hotel. On the 
morning of March 13 I sent the 
negro office man a note for room 
21; it was brought to the hotel 
by a negro boy, our man Hunt 
brought back an envelope which 
he first handed to the boy who 
carried it away and then came 
back and gave it to me. I laid it 
on the desk, waiting to be called 
for and the next evening 1 took 
up the city directory and looked 
for the name; it was addressed 
to which 1 thought was T. J, 
Clemens. Not finding any such 
name there, as the lady in room 
21 had left, 1 tore it up and 
til re w it in the wastebasket. On 
Monday at the request of Detec- 
tive Wren I found the scraps in 
the basket. The envelope was a 
cream coloi*ed one. This is the 
envelope and note in scraps that 
I gave to Mr. Wren. Have not 
been able to And the colored boy 
since. 


Afr. Aylett: We offer that note in evidence. 

Mr. Meredith: The envelope reads as follows: “T. J. Cluverius, 
Richmond, Va.,’’ and the little scrap of paper that had writing on 
it reads: ‘T will be there as soon as possible. So do wait for me.” 


R. D. Wortham: Saw the pris- 
oner at the police court; my at- 
tention was called to the scratches 
on his right hand; he at times 
held his left hand to his face; 
when he took his right hand from 
his pocket he kept the palm of 
the hand up; he dodged his right 
hand about so much that I was 
struck by his action. He would 


put it in his pocket, or place it 
on his knee with the palm up, 
then hang it under the chair. 

Robert Caruthers: Am the as- 
sistant postmaster. Letter of de- 
ceased of March 14th, *85, being 
shown to him, he said he believed 
that letter was a drop-letter, that 
it was dropped in a street letter- 
box. 


The attorneys for the State again offered to open the key. but upon 
objection by defence, or ground that they might wish to have 
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experts examine the same, they stated that they would not press the 
matter then, but it must be with the understanding that they would 
have the right to make the offer again at some time before case be 
given to the jury. The Commonwealth rested. 

THE WITNESSES FOR THE DEFENSE. 

Jane F. Tunstall: The prisoner black guard. (Key handed to 
is my nephew. The deceased was witness.) Never saw this key; he 
my niece. He has lived with me never wore any key but the one 
since 1876. While with me he I gave him. In 1880*81 deceased 
went to school; two years to Dr. stayed with me and I sent her 
Bland; two years to Col. coun- to school. After she left me she 
cil’s; two years to Richmond Col* wrote me often. This letter I re- 
lege. He finished in 1882 and has ceived but do not think it is her 
been practising law about three handwriting, but I think the en* 
years. After he left college I gave velope is. 

him my husband's watch and Mr. Crump: The letter reads as 
key, the key he wore upon a follows: 

Richmond, Va.» March 14th, 1885. 

My Dear Aunt Jane: 

1 will drop you a few hurried lines this morning, as I want to 
go with a friend of mine on quite an unexpected little trip. As the 
weather is too bad up in the mountains either for me or the children 
to attend regularly, we thought proper to suspend for awhile, and 
so a friend of mine wants to go to Old Point for awhile and will 
pay all my expenses if I will go to be company for her. She is a 
nice and good lady, and it will be a nice little trip for me. Don't 
you think so? 1 have not time to say more, as it will be time to 
start soon. We came down on the train this morning. Love to all, 
and tell Tommie I will write to him real soon; but they must not 
count letters with me. You all need not write until you hear from 
me again. I will write as soon as 1 can. As I am in such a hurry 
I must stop. Love for all and lots for your dear self. 

I remain, as always, yours, 

LILLIE. 

I got this Monday morning be- know anything about it. She was 
fore I heard of her death. She not allowed to visit me; don’t 
was dead then but I did not know why but her parents seemed 
know it. I got two letters from to have a hatred for me. She 
her in March besides that. I told me they had forbidden her 
think there were two in March, to write to me; she wasn't al- 

I think Miss Madison knew lowed to see her grandparents, 
that the accused was engaged to though they lived within half a 
Miss Nolie Bray. She was last at mile. This letter she wrote me 
our house this coming summer some time the summer before 
now two years. Stayed a week, last just after she had paid me 
Her father and mother did not a visit. 
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Mr. Evans read the letter: 

My Dear Aunt Jane: 

It is the 21st, and I have just gotten your letter. They have abused 
you and me for everything that is inhuman. O! what a terror my 
life is. O! how I am struggling— struggling with my poor weak self 
to-night to keep my resolve. I have wept until tears are no relief. 
And O! my sad suffering; but I have Jesus to look to. He suffered, 
too, even death, at the hands of merciless tormentors, and of course 
He knows my suffering. It is my prayer to-night that the sun of 
to-morrow may shine on me a corpse. O! if suicide were not a sin, 
how soon the lingering spark of my life would vanish; but I will 
wait God’s own time. I know he is just, and will see that you and 
me, too, shall be righted. 

You spoke of niy being altered, but I reckon, dear aunt, you only 
wrote that to be seen, for surely you must know I am not changed, 
but the same Lillie that I was the 9th of August, when we parted 
at Clifton. Dear, dear aunt, I will never change. I do not know 
where to direct this letter, as I reckon you are in Richmond ere 
this. O, to think of my school, it almost kills me. I got a letter 
from dear Nolie to-night. Good night, dear aunt. 

Ever your devoted, 

LILLIE. 

Mrs. Tunstall: The reference Perhaps being with me made her 

to her school means I think that want to rise in society and made 

her parents had refused to let her dissatisfied with her home, 
her go back to school. I was very in answer to that letter just read 
anxious to send her another year about suicide, I wrote her not to 
but her parents would not con- think of such a thing; that she 

sent. must try and do the best she 

Cross-examined: While her could and they would do better, 
parents were not exactly poor, i always told her I was afraid 
they could not afford to give her she was in fault partly, 
the education I began for her. 

A statement (admitted by consent) of Miss Nolle Bray was read 
to the jury. It stated that she had been engaged to Cluverius up to 
the time of his arrest, for two years from last summer, with one 
Intermission (of three or four months) about eighteen months ago. 
Miss Madison knew of it and though she wrote her twice, she did 
not make any mention of it up to June, 1884. 

William B. Cluverius: Ampris- frequently. When brother left fcr 
oner’s brother. Reside at my Richmond 12th March it was for 
aunt’s, Mrs. Tunstall’s. We often business that he had in the bank- 
wore each other’s clothes. Was rupt court. He wore a pair of 
not particular when I went to gaiters but had with him artics. 
our room if I should pick up his He never had a mustache. He 
coat and put it on. He wore mine wore a light spring overcoat and 
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on his black watch guard, a key 
that aunt gave him; he had no 
other key but that. The night he 
was arrested he took this piece 
of chain which was attached to 
his watch chain and threw it 
openly on the table and I saw 
him go to the grate and warm 
his hands in the presence of the 
officers. 

Cross-examined: 1 know of my 
personal knowledge what brought 
brother to Kichmond on the 12th 
and 13th March. He had this suit 
to attend to; have known it from 
half a dozen or more sources; 
had seen the notice for the sale. 

Dr. J. E. Courtney: Went to 
school with prisoner and roomed 
with him at Richmond College. 
Have seen him wear a watch key 
with a reddish brown stone in it. 
This key (exhibited by Mrs. Tun- 
stall) looks like it. Never saw 
him wear a key like that found 
at the reservoir. 

R. H. Spencer: Have a farm 
two miles from Little Plymouth. 
Once saw prisoner with a watch 
key and was told by him it had 
been Mr. Tunstairs. Remember it 
had a stone in the head. 

Monroe Morris: Reside near 
Little Plymouth; known prisoner 
for eight years. Saw him last 
summer with a watch key on a 
black guard; the same key was 
recently shown me by his brother. 
Key produced by Mrs. Tunstall 
seems to be the same one. Re- 
member it had a set in the end 
of it. 

E, C. Richardson: Had seen 
prisoner wear a watch key like 
the one given him by his aunt, 
but never one like that found in 
Reservoir Park. 

Mark DaiHs: Keep the Davis 
House on Franklin street, Rich- 


mond. Prisoner has stayed at my 
house on five occasions. He was 
there January 5 and 6, 1885, and 
the 12th and 13th March, 1885. 
My house is kept on the Euro- 
pean plan. Prisoner came on 12th 
March between four and five 
o’clock and came in at night be- 
tween eleven and twelve o’clock 
and retired. Did not see him dur- 
ing the next day. That night he 
came in about twelve. His over- 
coat was buttoned up; his de- 
portment was pleasant and quiet. 
Did not notice any mud on his 
shoes. He said he would go to 
bed. He asked to be called at 
five o’clock in the morning. After 
he reached his room he sent a 
boy down for a bottle of whiskey, 
which was sent up. Told prisoner 
it was a beastly hour to get up 
but he said he had to leave in 
order to take the boat from West 
Point up the Mattaponi. 

Rev. J. W. Ryland (Middle- 
sex; ; Dr. W. C. Barker; Wm. 8. 
Courtney (New Plymouth) ; John 
B. Yarrington (King & Queen 
Co.); Dr. James F. Bland 
(same); Dr. A. C. Oruhhs 
(same) ; Cleggett Jones; Prof. H. 
H. Harris; Dr. J. E. Courtney; 
Harry Dtirdley; J. C. Council; R. 
H. Spencer; Robert Todd; 
Thomas B. Baghy, testified to the 
good reputation of the prisoner 
in his community. 

O. W. QuickC: Was at collie 
two years with prisoner. Met him 
in January last in Richmond at 
the “Moody” meeting one night 
after the meeting was over about 
half past nine and talked with 
him. Cannot fix the exact date, 
but it was early in January. 

Thomas P. Bagby: Am an at- 
torney at West Point. Know pri^ 
oner was here on March 13th 
last and saw him about half past 
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two that afternoon at Mozart treville. Am clerk in the store of 


Hall where the Dime Museum 
Company was playing “The 
Chimes of Normandy.” He was 
seated when I came in. His repu- 
tation in our community has al- 
ways been very good. 

Cross-examined: Do not know 
if he remained in the hall; I 
noticed him only when I went in. 
At the police court he asked me, 

“ Was it the evening or the night 
you saw me at Mozart Hall?” I 
replied, “The evening.” He said 
nothing more, 

Cordle: Am door-keeper at 
Mozart Hall here. Performance 
commenced in the day at half 
past two and closed about half 
past four. At night began at eight 
and closed at ten-thirty. The 
same piece was played on the 
night of 13th March which had 
been during the day performance, 
viz: “The Chimes of Normandy.” 

JS, W. Cluverius: Am father of 
prisoner; reside a mile and a half 
below Little Plymouth. Knew my 
son was coming to Richmond on 
12th March. My son Willie was 
to go for him on his return on 
the 14th, but he had other en- 
gagements and I went for him 
myself to Centreville, where I 
arrived about 11 or 12. Saw Mr. 
Pierce in Mr. Milby's store. Saw 
no bruises on his hand until he 
hurt it about two o’clock. Was 
placing things in my buggy and 
looked towards him and he was 
recovering from slipping down 
upon the fence on which he had 
been leaning. As he slipped he 
threw up his hands and one of 
them struck a knot-hole in the 
fence and made the bruises I saw 
upon It. There were four little 
places made by what appeared to 
be spears around the knot-hole. 

Joseph Bland: Reside at Cen- 


Bland Brothers. Herman Joel had 
a stand on the dry-goods side of 
the store. 1 generally had the 
stand in view. Don't remember 
to have seen the prisoner in the 
store at any time while Joel was 
there selling goods and repair- 
ing. 

R» L. Savage: Was a clerk in 
Bland's store. Don’t remember 
having seen prisoner give Mr. 
Joel any jewelry to repair. His 
stand was conspicuous and 1 
knew Cluverius intimately. 

Alex, h\ Baghy: Met prisoner 
on the way back from Richmond 
where I had been on Saturday 
morning, 13th March. We talked 
on the train; noticed nothing 
unusual in his manner; he 
leaned back with his hands 
clasped about his head, but I 
noticed no scratches on them. 
That niglit we stayed together 
at ray house. Asked him on the 
train where he stayed in Rich- 
mond the night before Friday. 
He replied at Cousin Ckiorge Bag- 
by’s house. My wife, to whom 1 
told it, alluded to it. He said, 
“No, I took tea there Thursday 
night.” Was so confident he had 
told me what I told my wife that 
I said to her when he retired, 
"Look here, I believe that boy 
lied to me, or was poking fun at 
me. yet I may have misunder- 
stood him.” 

George R. Baghy: Prisoner is 
a cousin of my wife. He was at 
my house Thursday night, 12th 
March. Stoyed to supper and left 
about ten o'clock. Saw him take 
out his watch; saw no key to It 
on the chain; think I would have 
seen It if it had been there. Did 
not notice that he had on a watch 
chain. He had no mustache; 
never saw him with one. That 
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Thursday night he looked as if (New Plymouth); Dr. James F. 
he had been recently shaved. Bland (King & Queen County); 

James T, Bland: Herman Joel Claget Jones (same); Beverly 
did business in part of store at Anderson (same); Dr. J* B. 
Centreville. Never saw prisoner Courtney , Harry Dudley ^ R, H. 
In store while Joel was there but Bpencer; P, N. Walker ^ Robert 
once and then Dr. J. £. Courtney Todd; George H, Bagby, testified 
was with him; did not see him that in March prisoner did not 
give any Jewelry to Joel to re- have a mustache. 

Dr. W. H. Taylor and George 

J. JET. Atkins (Little Plym- W. Minter testified to contradic- 
outh) ; Dr. W. F. Bland (same) ; tory statements made by witness 
Dr. A. C. Grubb (same) ; Emmett Hunt, the negro boy, at the pre- 
Richardson; Wm. B. Courtney liminary examination. 

It was agreed by Counsel on both sides that from December 1, 
1884, to March 5, 1885, deceased and Emmett Williams of Bath 
county, Virginia, wrote each other letters of a loving character but 
that there was no engagement of marriage or intention of such. That 
Emmett Williams asserts that he thought it was all in fun and be- 
lieved that she meant it in the same way. That he had not seen her 
for a week or two before she left for Richmond in March; that he 
saw her not oftener than once a month and then always in the pres- 
ence of some one else; that he never knew the deceased before she 
went to Bath in October, 1884. 

IN REBUTTAL, 

The following witnesses called by the Commonwealth testified that 
prisoner wore a mustache about the time in question: William A. 
Bpiller, L. B. Robinson, M. Puller, A. B. Hill, O. B. Bteames, J. B. 
Bimon, J. T. Reed, 0. M. Winston, J. H. Haw (who saw the prisoner 
at Court in the Country). I asked a friend who he was; took him for 
a '*little dude." My impression was he wore a slight mustache. 

Mr. Meiedith asked again to have the watch key opened. The 
defence objected and the Coubt declined to allow it to be opened. 

THE INSTRUCTIONS TO THE JURY. 

Judge Atkins: Gentlemen: As the law you must follow in 
considering the evidence you have listened to, I give you the 
following instructions, substantially I think as they have 
been agreed upon by counsel for the Commonwealth and the 
prisoner. 

1. Before the jury can convict the accused they must be 
satisfied from the evidence that he is guilty of the offence 
charged in the indictment beyond a reasonable doubt. It is 
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not sufScient that they shall believe his guilt probable only. 
No degree of probability merely will authorize a conviction, 
but the evidence must be of such character and tendency as to 
produce a moral certainty of the prisoner’s guilt to the exclu- 
sion of reasonable doubt. 

2. Each fact which is necessary in the chain of circum- 
stances to establish the guilt of the accused must be distinctly 
proved by competent legal evidence, and if the jury have rea- 
sonable doubt as to any material fact necessary to be proved 
in order to support the hypothesis of the prisoner's guilt to 
the exclusion of every other reasonable hypothesis, they must 
not find him guilty. 

3. If the jury are satisfied from the evidence that the 
accused is guilty of the offence charged in the indictment 
beyond reasonable doubt and no rational hypothesis or ex- 
planation can be framed or given (upon the whole evidence 
in the cause) consistent with the innocence of the accused 
and at the same time consistent with the facts proved, they 
ought to find him guilty. 

4. It is not C8.scntial to proof of guilt by circumstantial 
evidence that the facts and circumstances established should 
produce on the minds of the jury absolute and demonstrative 
certainty of the commission of the offence charged to tlie 
exclusion of reasonable doubt. 

5. The law presumes a x>risoner to be always innocent of 
the charge alleged against him till he is proved to be guilty 
and the burden rests uijon the Commonwealth to prove the 
guilt of the accused beyond all reasonable doubt; no mere 
preponderance of the evidence wilt suffice, as in the trial of 
a civil case, nor is it enough Uiat by conjecture or speculation 
he may be supposed to be guilty, but the jury must be satisfied 
by the evidence that he is guilty beyond a reasonable doubt. 

6. If upon the whole evidence in the case the jury enter- 
tain a reasonable doubt as to whether the decea.sed came to 
her death by violence committed by herself or by the hands 
of another they must find the prisoner not guilty. 
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Mr. W. W. Crump: I suggest that the third instruction is 
not Qlear. The word “hypothesis” must seem vague to a jury- 
man and in the fourth it is just as difficult to define “moral 
certainty” as it is to define “reasonable doubt.” I ask the 
court to tell the jury that weighing all the evidence in the 
case, they shall require to convict such certainty as they would 
require if they themselves or any one who was dear to them 
were the subjects of the testimony they are now canvassing. 

Judge Atkins: I think the instructions as just given are 
ample. 

THE SPEECHES TO THE JURY. 

Mr. AyUtt for the Commonwealth: Gentlemen: I approach 
the end of this cause with a feeling of awe. I feel as if 1 had 
been laced within the grooves of a destiny from which I can- 
not escape, and that whether I would or not, I had to take 
part in the destruction of a human being. Little did 1 think 
a few short weeks ago — ^nay, two months ago — that 1 would 
be here now; that faces which were strange to me then, by 
our long association, would have become as familiar to me 
as those of my own household, so burned upon my memory 
by all these events that have been transpiring around us, and 
all this testimony that will stay there as long as life lasts. 
Little did I think, gentlemen of the jury, that the cloud of 
g^t and of accusation which hung over the prisoner’s head, 
no larger than a man’s hand, could have steadily increased in 
volume and in darkness, until today it hangs over him ready 
to burst with destructive energy. Little did I think, gentle- 
men, that those fates and those destinies which control and 
which seem to sweep us on and in spite of ourselves, would 
have called on me to perform the part which I am now per- 
forming and on you which you are performing and are to 
perform. Little did I think, gentlemen, that when the Com- 
monwealth’s attorney felt called upon to retire from the case, 
and when yielding to the voice of the people of my own 
county where this young woman was bom and lived, that I 
should come here; and that the public voice in my own county 
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should blend with the public voice oi' Richmond, in the pros- 
ecution of the crime, little did 1 think what 1 should be called 
upon to undergo. 

Thank (Jod, gentlemen, the hideous nightmare which for 
weeks and lor months has rested upon my heart and brain 
is about to be discharged, and the duty and responsibility 
which has pressed upon me in no small degree, will soon, so 
far as 1 am concerned, be ended. 

1 cannot, gentlemen, at this point go further in the case 
without making certain acknowledgments which 1 might for- 
get. Aly esteemed friend and associate, Air. Alercdilh, who 
was a comparative stranger to me when 1 entered in tiiis case, 
has fought so nobly and gallantly, and so truly and so faith- 
fully, that the feeling of indifference with which we entered, 
so lar as I am concerned, has melted into one of affection. 
And, gentlemen of the jury, 1 must say, after a professional 
life that long exceeds his, that whatever credit is due for the 
organization and for the execution of the plan in this case, 
that credit is due to him vjistly more than to me. He came 
into this case at a period when it seemed to be professional 
heroism, and when for considerations known to you, the case 
had almost cvai)orated into air, seized it with a grasp of a 
master hand and soon order grew out of chaos, and that great 
rope has been twisted w'hich now binds the prisoner to his 
fate. Not alone, gentlemen of the jujy, do 1 feel indebted to 
you but to the noble body of men — the Richmond luilicc — 
who have aided the Common wealth in every effort. Not alone 
to these, gentlemen of the jury, but to the good men and 
women of Richmond, ami also to the splendid organization 
headed by John Wren and tlie i)eoplc everywhere who abhor 
crime and who with ten thousand eyes and cars and minds 
have held up the arms of the Commonwealth. I have felt, 
gentlemen of the jury, that I could not enter upon the discus- 
sion of this cause until I had placed these facts before you — 
until I had made proper recognition of those among whom I 
came a comparative stranger and by whom I have been re- 
ceived with arms of joyful welcome. I have felt that my first 
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duty was a proper acknowledgment of that. While I felt that 
general horror which every man felt when this crime was first 
announced, yet I have felt no more in that regard than every 
good man and every good woman felt throughout the land. 
But while feeling that we have been desirous that this case 
should be conducted in a manner that would reveal the true 
murderer, and I hope in the discharge of the duty which is 
now resting upon me, that I will disclose him to you in a 
becoming manner. I trust sincerely that no unkind word or 
thought may fall from me that may not be called forth by 
the duties of my argument. I trust that I may be permitted 
both by my nature and sense of justice and of right, to throw 
aside as far as I can the partisan, and deal with these facts 
and this law as if I were a friend seeking to find with you 
the truth ; that I may by my humble aid afford you help and 
may conduct you step by step up those rugged steps that lead 
to that temple at whose door Truth stands and within whose 
vestibule Justice sits enthroned, weighing in her balance the 
fate of this prisoner. 

The Court has instructed you as to a reasonable doubt, 
what it means, and as to the presumption of innocence. The 
latter stands over and hovers about the accused until the evi- 
dence breaks down the presumption. A reasonable doubt is 
not fanciful or whimsical doubt. It is a doubt you can give 
a good reason for. It is such a doubt as would stagger you 
in your own affairs ; a doubt for which a good reason can be 
given. Nor do we claim that a mere preponderance of testi- 
mony will justify conviction. You must look for the evidence 
that will remove “all reasonable doubt.” If you can’t tell 
whether it was a case of murder or suicide, then you are to 
give him the benefit of the doubt. But if the evidence drives 
the doubt from your minds and places the crime on him, then 
you must find him guilty. A moral certainty is not like a 
mathematical certainty; it is not like two and two make four, 
or the demonstration of a proposition in Euclid, but is a cer- 
tainty satisfactory to your minds and conscience. Doubts may 
still be there, because all human affairs are matters of doubt. 
People trust every day to circumstantial evidence. The ram 




THOMAS J. CLVVERIVS 


419 


that fell during the night was not seen by those who slept 
during its fall, and waked in the morning to find the streets 
and gutters clean ; but still we knew that the rain had fallen. 
In fact we act in life more on circumstantial than we do on 
direct testimony. In every day matters and in our intercourse 
with the world we are guided by it to a large extent. 

You must consider this case under two heads. First, there 
has been a murder. Second, who was the murderer? You have 
heard the story of the finding of the body in the reservoir; 
of the tracks on the bank; of the apiaircnt struggle there; 
of the watch key found near the fence ; the visit of the prisoner 
and his victim to this city; tlie walk to Belle Isle. All these 
negative the theory of suicide which never had any vitality 
and was started by her remark to the train conductor that she 
wished it would run off the trade. Was it possible that ai 
woman as timid as she was would ever have gone to a locality 
as lonely and jumped into a place like the reservoir, tearing 
the sleeve of her jersey in doing so? I am arguing to bearded 
men, men of brains. Was it possible that she would have dis> 
posed of her satchel, hat and cloak in the manner she did if 
suicide had been contemplated? The instincts of humanity 
makes a woman love life when in the condition of Miss Madi- 
son. She was a murdered woman and her death was a violent 
one and without parallel in the whole country. Decoyed from 
Bath and used for vile purposes and then murdered. Who did 
it? What did he do? Where is the finger ring she wore? 
There was the hand of Providence in this matter and it pointed 
to the prisoner. He evidently thought that the body would be 
thrown in the reservoir at a point just above the waste pipe 
and he hoped doubtless that she would never rise to the sur- 
face, but be drawn into the pipes. He couldn’t afford to take 
her through the streets with the lamps lighted. A murderer 
hasn’t time for reflection. God only .sees the man who commits 
so dark a deed, and the murderer forgets that there is a God. 

The prisoner pos.<ic8aed himself of her person and her good 
name and she withheld nothing from him. He might have 
known vriiere Dunstan lived through her and have put the 
shawl on his fmice to divert attention from himself and to 
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Dunstan. Did she put the dothes-bag in the river f Hardly. 
He took the bag to see what was in it and it was possible that 
he left it in some convenient place the day before, and after- 
wards (the next morning) took it and threw it in the river. 
Am sure as you are bom he went where he left this evidence 
the morning he left the city and deposited the evidence of his 
crime in James river. 

When a murder is committed who is to be benefited ? Think 
of this. When a man’s throat is cut on the highway, what is it 
for if not gold or silver ? When a woman, soon to be a mother, 
is murdered, who is to be benefited if not the man who is the 
father of the child f And who was the father of that child? 
1 say the prisoner at the bar was that father, and that he com- 
mitted a double murder — that of his offspring and that of the 
woman he had deceived. Again the most damnable thing in 
this entire matter is the fact that it has never been shown 
that the prisoner ever did one kind thing for the poor, dead 
woman. He was engaged to Miss Bray and he had to put poor 
Lillian out of the way. Now for the motive. Can you imagine 
a case that motive does not more thickly crowd? Ah, gentle- 
men, had his crime ever been known would not his old aunt 
have hissed him from her house? Would he not have been sent 
out from his place as assistant of the Sunday School at Olivet 
church, and have been driven from bis place as a lawyer at 
the bar? Disaster, financial and professional min, dark and 
hideous would have burst upon him wherever he turned. 

He came to Richmond and put up at the Davis House. She 
registered at The Exchange as Miss Merton — the name he gave 
at College. Claggett Jones recognized her at the Exchange 
as Miss Merton. What was she doing there? Mr. Ardier rec- 
ognized him ; Henrietta Wimbush recognized him. They denied 
the mustache, but we think we have knocked the black out 
of the mustache. It was not what men don’t see but what they 
do see. Men have sworn that they have not seen a mustache, 
but there were three or four others who had sworn that they 
had seen him with a mustache. Two of his college mates had 
sworn to his wearing a mustache. Why are all of his letters 
gone except the one advising her to marry, and that abomi- 
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nable piece of poetry that makes the blood boil whenever it is 
thought of. If she was in trouble with her father and mother 
ought he have taken advantage of it? What man of honor 
would have polluted and defiled her instead of seeking to 
rescue her? She went to Bath and yet he followed her and we 
find him on the 5th of January with her. He told Mr. Cuth- 
bert that he hadn’t seen her since September, 1884. Was not 
this a falsehood and didn’t he have a reason for it? It was for 
a guilty purpose and for his protection. When he came into 
the hotel he commenced to play a part in keeping with his 
whole crime. It made no difference about the old man. We 
have the young one. He was skilled and trained in his du- 
plicity and kept up the part. He inspired the Curtis letter 
and was trying to offplay a Harry Curtis. What did Tyler 
know about this letter which to each was well known? Tyler 
saw them together in the parlor and saw her light burning at 
12 o’clock, and it was the last night she ever saw on earth. 
Dillard recognized him as the man who sent the note. Tyler 
saw them together; Tucker saw them get on the street car. 
A negro could recognize quicker than most people ; their minds 
were unemployed and better calculated to recall faces. A key 
of a strange and old make is found there by John Williams, 
a small boy who stood his cross-examination better than any 
witness I most ever saw. He carried it to John Wren and it 
has been identified. Joel said he thought the prisoner was the 
man whom he had seen with the key; that the key was the 
same that he mended for Cluverius. He wanted the key opened 
and the defence objected. Walker had identified the key to 
the best of his ability because the prisoner had offered to swap. 
He had identified the key himself by the attempted destruc- 
tion of its identity. Captain Eppes charged Mr. Bobbins to 
look for the watch chain, but there was nothing to it. Oliver 
saw it, too. When they reached Bichmond the pendant was 
gone. 

How lame and impotent was his brother’s tale that he 
brought it along thinking it would be important. He had 
furnished the Commonwealth with evidence to hang his 
brother. The falsehood toM by the prisoner furnishes the 
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Commonwealth with another of the many mis-statements with 
which the case bristles. His own guilty action identifies the 
key. The Tunstall key neither fitted nor wound the watch 
of the prisoner’s, and the one found did. Did he a:^ for what 
he was arrested? The coolness of the family was something 
past understanding. None of them asked t/hy he was arrested. 
Their behavior was wonderful. It was a time for screams and 
palpitation of the heart and yet no one was startled. This 
was a moral young man who drank whenever an opportunity 
offered and smoked when he could and who had the nerve to 
pray (and he ought to have prayed). He entered upon the 
trial laughing* smiling. When his cousin’s clothes were laid 
out and Mrs. Dickerson was on the stand, his eyes were dry 
when hardly anyone else’s in the courtroom were. 

He told Mr. Robins that he was well known here and could 
explain where he was, but never did it. He said he could prove 
where he was and could get detectives to dear him, and inti- 
mated that someone like him had impersonated him, yet he 
has never accounted for his whereabouts between ei^t and 
twelve o’clock the 13th of March. Oh, the danger that hovers 
over him for his failure to account for those fatal hours be- 
tween eight and twelve o ’clock p. m. Oh, the terrible peril he 
is in for his failure to keep his promise to account for himself 
at that time! Of all the men in the world he is the one man 
who can do it. And yet with all the anxiety of friends and 
with all the fears that must hang over him and all the fidelity 
and ability of counsel, no one word is vouchsafed to you where 
he was between those fatal hours. There is but one supposi- 
tion and hyi)Othesis, gentlemen, consistent with all the facts, 
dangerous facts in this cause, that he was out at that reservoir 
there in his guilty work of killing that woman. Every other 
fact in the cause makes loud proclamation of it and there is 
no escape from the inexorable destiny that chains him there at 
that place and within that time. What other effort is it that 
he makes to account for himself? Why, Bagby is put upon 
the stand. Bagby says he saw him at the Dime Museum at 
the afternoon performance and that it commenced about two 
o’clock and wound up at four or a little past four, and that 
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although he sat within five seats of him he did not observe 
him afterwards and he thinks if he had remained there he 
would have observed him. Th&t is all that accounts for him 
there. But that does not bring him to safe ground, gentlemen 
of the jury. 

Of all the facts that damage him in this cause, the failure 
to prove where he was then is the darkest, the deadliest fact. 
How does he meet this terrible accusation? He brings men here 
to prove his good character. Gentlemen, how can that save him 
in the face of these facts before you? 

In doubtful cases very often parties are reinforced by 
proof of good character. But is this a doubtful case? Is this 
a case where good character can turn the scales? Of what 
value is good character when an offence is as clearly made out 
as this by the circumstances? Why, gentlemen, could not 
Judas Iscariot, before his fall, have proven by the eleven 
disciples that he had a first-class character? Do you suppose 
that before his sin had found him out, all save the Son of 
God would have proved for Judas that he was a man of first- 
class character and that the disciples would have put their 
sign-manual to it? Do you not suppose that Benedict Arnold 
before he betrayed the American cause could have obtained 
proof of his good diaracter from the father of his country 
down? Did not John W. Webster, a professor in the Harvard 
University, standing high and lofty before the world as a man 
of science and letters, and of irreproachable character, murder 
his creditor in his ofSce and bum him up in his furnace? 
See Am. State Trials IV, p. 93. Did ever a man prove a better 
character than his? Did not Eugene Aram, a man whose name 
was on the ladder of fame, and of letters in Europe, honored 
by the world, prove a good character? But the tempter came 
and he fell and twenty years after the death of his victim 
when his victim’s bones, rotten and fleshless, were dug from 
the ground, Eugene Aram died in the face of the best char- 
acter that ever was proved by man. Has it been so long ago 
that the case of Colt has passed from the memory of some of 
the older gentlemen among you? John C. Colt, the son of 
Samuel Colt, the brother of the pistol manufacturer, knocked 
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down with a hatchet and dismembered and salted up the re- 
mains of his victim and shipped him to a southern port. His 
sin found him out and he anticipated his doom by suicide in 
The Tombs. See Am. St. Trials I, p. 455. Did he not prove 
a good character? It wiU not do, gentlemen of the jury, it 
will not do. And when 1 looked at the prisoner during this 
trial and watched his demeanor, his calmness, his smiles, 
when he ought not to- have smiled, his defiant bearing, I 
was reminded of another piece of acting, in Scripture, which 
reveals the difference between the innocent and the guilty. 
Do you recollect when the Lord said to one of His disciples, 
“One of you shall betray me,” that they began to be 
exeeedingly sorrowful and one after another, the innocent, 
trembling and whispering, said, “Lord, is it I? Is it 1? 
Is it I?” — the pure and spotless and innocent ones, trem- 
bling and shaking and cowed. But at last the guilty one with 
brazen front and defiant air, said, “Lord is it I?” and He 
said, “Thou hast said it.” 

We stand here as the representatives of public justice, as 
the representatives of the people of the Commonwealth. In 
some States the style of these prosecutions is “The People 
against the Prisoner,” in others, “The State against the Pris- 
oner.” Here we have it, “The Commonwealth against the Pris- 
oner.” We stand here, gentlemen of the jury, as the repre- 
sentatives of the law which shelters our homes and protects 
our lives, which hovers over our cradles and follows us to our 
graves and protects our remains after they are interred in 
mother earth. We stand here as the representatives of our 
mothers, of our wives, of our daughters and our sisters. We 
ask at your hands a verdict that shall make woman safe in 
this land from the seducers and the murderers. We say that 
if this victim had been a strong and guarded woman we could 
feel as if, perhaps, some degree of mercy might be meted out 
to him. But she was a lone and loving and trusting woman — 
the mother of his child. Gentlemen, in all the annals of crime 
has such a crime ever been committed? Will they talk to yon 
about mercy? Mercy! Has he not lived too long? Turn him 
loose for his progeny to vex and plague mankind? Standing 
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here for the men and women of the Commonwealth of Vir- 
ginia, for our beloved women, I demand his life as forfeited 
to the law — ^his life for her life. There is not a home in Vir- 
ginia that did not feel insecure after that body came up on 
the surface. The whole state seemed pregnant with danger; 
and if he escapes who is safe? Gentlemen, it is your duty to 
destroy him. Stand up to your duty like men. I have seen too 
many good and brave men shed their blood in these trenches 
around Kichmond — the best and noblest of their race — to 
falter in my duty in asking for his life at your hands. Guard 
the house-holds — and guard the daughters of Virginians. This 
case has become historic. I saw a few days ago (in the Dis- 
patch) a picture that has perpetuated your faces. Your mem- 
ories and your deeds will be perpetuated by a becoming record 
made up by him (the stenographer) whose facile pen records 
every word as it drops from my lips. The great reading, listen- 
ing and watching world has seen and heard the facts on which 
you are called upon to find your verdict, and they are as in- 
telligent as you and they will try you and they will try me and 
they will try all the actors in the scene. Last evening, sick, tired 
and wearied out by the labors of the courtroom and the heat 
of the atmosphere I went out to Hollywood — ^that lovely spot, 
that silent city of the voiceless dead. There are many there 
that are dear to me, at whose tombs I like to stand and think 
and feel moved, perhaps, by that strange emotion that often 
makes us seek companionship with the dead and those long 
gone from us. As I stood there and as I wandered on by that 
stone monument placed there by the women of Virginia before 
they had stopped even the shot-holes in their houses, to com- 
memorate the valor and the virtues of the men of Virginia, 
I saw, clustered around and about these humble graves that 
mark the soldier’s last repose many of whom were friends 
and comrades ; they were not those who fell where their manly 
bosoms met the storm of war, not those pierced by bullets and 
tom by shell; but they were those whose young lives ebbed 
out in the hospitals of Richmond, soothed by the gentle min- 
istering hands of the women of Richmond, lingering long 
enough perhaps to carry on their cheeks to the other world a 
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kiss of a mother, wife or sister, bedewed with their tears. As 
I stood there, gentlemen, thinking of what I was to say here 
today, tod looking towards the reservoir— that scene of crime 
— and thought of those screams that came by there and went 
down the valley and were heard by that colored man, the 
thought came to me that if there was toy thing above all 
others that twelve men owed to the fmale sex of Virginia 
and to the people of Virginia it was to vindicate the law in 
this case and protect the women of Virginia. Gentlemen, I 
am done. I thank you for the kind attention that you have 
vouchsafed me. I thank His Honor for his courtesy and his 
fairness and his ability in his rulings. I thank my friends 
upon the other side that have home, perhaps, so well with my 
imperfections; and I thank the police, the detectives and the 
gallant citizens of Richmond for the aid they have given us 
in this great trial. Palter not, gentlemen of the jury, falter 
not in your duty — show the mercy to him that he showed to 
his poor victim. The evidence which is here is complete and 
satisfactory unless one more witness could come. If Lillian 
Madison could burst the bonds of death that hold her and 
stagger into this room with her winding sheet and with her 
wounded lips and brow and fall down and point to him as the 
man, it could hardly be plainer. Farewell poor Lillian, thou 
art sleeping in the lone and silent grave, but still you are 
remembered by the tender mothers of Richmond and of the 
world. 

MR. EVANS AND MR. POLLARD FOR THE DEFENSE. 

Mr. Evans: Gentlemen: Conscious of the solemn obligation 
that rests upon me at this hour, I take my place as the first 
among the counsel for the defense to present an argument 
in behalf of the unfortunate prisoner at the bar. Being the 
first to be retained as his counsel on the night of his arrest, 
the position has been assigned to me among my associates to 
be the first to open my mouth in an attempt to make an argu- 
ment in the defense. 

It is a subject for congratulation for the defense to know 
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that the prisoner at the bar is not to be convicted upon the 
argument of counsel for the prosecution, clothed in the beau- 
tiful figures of rhetoric, roving among the vales of fancy, 
going back to the days of Judas Iscariot, of Eugene Aram, 
of John C. Colt, of Benedict Arnold. But you, gentlemen, 
are under the obligation of an oath that you have taken to 
hear the evidence under the light of the law that is to govern 
in this prosecution and to find a verdict that is founded upon 
evidence. 

I recur with feelings of great satisfaction and pleasure to 
the patient attention, the careful thought that has impressed 
itself upon your countenances ; the diligent, the laborious care 
with which you have considered the evidence that has been 
adduced in this prosecution both for the Commonwealth and 
for the defense; and when I am reminded by my friend of 
the powerful combination that has set in against the prisoner, 
consisting not only of the full police force of the city of Rich- 
mond, of the dual representation of Commonwealth’s attor- 
neys conducting this prosecution, of the efficient — ^but that is 
all I can say of it — detective service of Jack Wren supported 
by the sympathies of the men and women of Richmond; 
further than that, urged on by the universal sympathy of 
mankind, as my friend expresses it, it is with pleasure that 
I look as to the anchor of hope to a Virginia jury who will 
remember and who will carry along with them the conscious- 
ness of that obligation which they assumed when upon their 
voir dire they declared that they were above the influences of 
the surrounding community and that they were prepared to 
hear impartially and to decide impartially as between the 
Commonwealth and the prisoner. Yes, gentlemen, when I 
remember the active agency of this miserable detective force, 
when I remember the combination that is against the prisoner, 
it gives me proud satisfaction, as I know that it does you, to 
remind you of the fact that there is an oath which you have 
taken which like an adamantine chain binds the integrity of 
every one of you to the throne of justice. 

Gentlemen, I say that it is a subject for congratulation that 
the prisoner is not to be convicted upon the eloquent argu- 
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ment of counsel for the prosecution. The Court has given to 
you the law containing the instructions for your guidance. 
And I say in response to that expression of sympathy which 
was extended so sincerely and with so much of friendship by 
my friend, Col. Aylett, to my associate Mr. Pollard and to 
myself that from my heart I sympathize with Col. Aylett in 
the position he occupies before this court as the hired pros- 
ecutor of this young man at this bar. I had a thousand times 
rather appear before a Virginia jury defending the oppressed 
around whom the rope has been coiled, who is to be swept 
under by the powerful wave that is rolling against him; and 
that is about to burst upon his head — 1 had rather be here 
defending this oppressed man in the face of such a combina- 
tion, than to be the hired aid of the Commonwealth to pros- 
ecute him and to cry aloud for his blood. 

(Mr. Evans then at considerable length reviewed the evi- 
dence in the case.) 

Finally, gentlemen of the jury, remember when you retire 
to consider all the evidence that you have listened to, that 
the prisoner at the bar as the judge has told you, is pro- 
tected all through by the presumption of innocence. He is 
presumed innocent until the evidence satisfies you of his guilt 
beyond a reasonable doubt. Never forget that, gentlemen, and 
do not, I pray you, permit the fact that he has been charged 
and put on trial for this crime influence you in the least as it 
has unfortunately done in many criminal trials. I remind you 
in closing what has been said by jurists and great legal advo- 
cates as to this important point. A leading American writer 
on the law and whose book on Presumptive Evidence is an 
authority in every court (Lawson, Presumpt. Bv. pp. 433) 
after laying down the legal maxim that every man is pre- 
sumed innocent until his guilt is clearly proved, quotes with 
strong approbation the language of one of the greatest lawyers 
this country has produced: Rufus Choate, that it is in the 
nature of evidence for defendant, that it hovers over the pris- 
oner as a guardian angel throughout the trial, that it goes 
with every part and parcel of the evidence, that it is equal 
to one witness. And he adopts the opinion of another writ^. 
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who regrets that this principle is not observed as it should 
be, but that the presumption is too often reversed; and by 
court and jury, by prosecution, police, and by the public, the 
accused is presumed guilty. 

I shall conclude my remarks by reading to you the closing 
words of one of the most distinguished advocates that ever 
wore the gown before a British forum in the argument of a 
case of circumstantial evidence ; these are tliose words : 

“And now, gentlemen, having traveled through this case of mystery 
and darkness, my anxious and painful task is ended. But, gentlemen, 
yours is about to commence and I can only say, may Almighty God 
guide you to a just conclusion. The issues of life and death are in 
your hands. To you it gives to consign that man once more to the 
enjoyment of existence and the dignity of freedom or to send him 
to an ignominious death and to brand upon his grave the awful 
epithet of murderer. Gentlemen, mine has been a painful and an 
awful task.’* 

But still more is the responsibility attached to the decision 
upon the general facts or circumstances of the case. To violate 
the living temple which the Lord hath made — to quench the 
fire within a man’s breast — is an awful and a terrible respon- 
sibility and the decision of ‘^Guilty” once pronounced, let me 
remind you, is irrevocable. Speak not that word lightly — s[)cak 
it not on suspicion, however strong, upon moral conviction, 
however apparently well-grounded; upon inference, upon 
doubt, or upon anything but the broad, clear, irresistible 
noonday conviction of what is alleged. 

I speak to you thus in no hostile feeling; I speak to you as 
a brother and a fellow Christian. I thus remind you of your 
awful responsibility. I tell you that if you condemn this man 
lightly and upon mere suspicion consign him to an ignom- 
inious death, the recollection of the deed will never die within 
you. If you should pronounce your verdict without a deep 
and irresistible conviction of his guilt, your crime will be 
present to you during the rest of your lives — it will pursue 
you vnth remorse like a shadow in your crowded walks; it 
will render your death-bed one of horror and taking the form 
of that man’s spirit it will condemn and sink you before the 
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judgment seat of your God. So beware, I say; beware of 
what you do. 

Mr. Pollard: May it please the Court and you gentlemen of 
the jury, I crave your patient indulgence while I present the 
case of my client. I shall do so as briefly as I can, but the evi- 
dence is so voluminous, the facts and circumstances are so 
numerous that it is impossible that my address should be 
brief. 1 therefore ask that you will give me a patient hearing, 
anxious as 1 know you to be to have all the light that can be 
shed upon this great mystery that you have been considering 
now for these twenty days. On one occasion when a mere tyro 
at the bar addressed the greatest judge that ever presided in 
an American court and perhaps in any court. Chief Justice 
Marshall, the young man modestly said that he did not know 
that he could say anything that could shed any light upon the 
question. But His Honor from the Bench said to him, “Go 
on, my young friend, I have so long been in a position where 
I know and feel the frailties of human judgment that before 
I pass upon any matter I want all the light that will eluci- 
date the truth involved in the matter under consideration.” 
So I feel, gentlemen, that you occupying that position, sit- 
ting to pass judgment in a case that will go down in history 
as one of the celebrated cases that have arisen — a case of a 
century — ^for I apprehend that a whole century will roll 
around before another case will occur like the one that you 
have been considering — will patiently hear me while I present 
the case as best I can. 

First, gentlemen, in regard to the character of the proof 
that is necessary to establish guilt in criminal cases in general 
and particularly the quantum of proof that is necessary to 
establish a belief in the guilt of the individual in this case. 
These are the questions to which I shall first address myself. 
The law of the case as presented by His Honor in the instruc- 
tions given to you on yesterday when boiled down and concen- 
trated into one idea is this : That you must believe in the guilt 
of the prisoner beyond a reasonable doubt ; that he comes be- 
fore you clothed in the robe of innocence which the law has 
thrown around him and that it can never be stripped frean 




THOMAS J. CLUVERIUS, 


431 


him^ until you shall believe beyond a reasonable doubt that 
he is guilty of the offence with which he stands charged. This 
quantum of proof, this measure of evidence necessary to 
convict in criminal cases, is not new to the law. It had its 
origin in the direct command of the Creator himself. It comes 
to you in the law of Moses and of the prophets. God said to 
Moses — I quote from the 17th chapter of Deuteronomy and 
the 6th verse, “At the mouth of two witnesses or three wit- 
nesses shall he who is worthy of death be put lo death; but 
at the mouth of one witness he shall not be put to death.” 

There was under the Mosaic law a quantum of proof neces- 
sary to be attained in the trial of criminals which did not 
prevail in civil matters and in the trial of matters that simply 
related to transactions between man and man. One witness 
might come up before the Jewish Sanhedrim and testify that 
he saw with his own eyes the crime committed. The Sanhe- 
drim, the grand court that sat in that trial — the congregation 
of the people — might have a moral conviction and belief that 
that witness spoke tlie truth and that the accused was guilty ; 
yet there was a lack of proof. It must be spoken by two wit- 
nesses, and until spoken by two witnesses the accused could 
not be convicted of the offence with which he was charged. 

Thus we have Divine authority for the wise rule of law 
that says that the jury before they can convict must be satis- 
fied beyond a reasonable doubt, and we put the reasonable 
doubt in the place of the two witnesses under our law and that 
is the only difference. But the quantum, the measure, is the 
same. Two witnesses were necessary under the Mosaic law to 
convict, to abolish a reasonable doubt. So under our law so 
long as there is a reasonable doubt no conviction am be had. 
You may believe the facts and circumstances to point to gnilt, 
suspicions may be aroused, but until you reach that point 
where the quantum of proof is full and complete a verdict of 
guilty can never be legally rendered. 

Now, gentlemen of the jury, this is so in every case. It is 
particularly so in cases of circumstantial evidence. His Honor 
has said to you that every fact and every circumstance in the 
chain of circumstances necessary to connect the accused with 
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the crime must be separately and independently proved by 
that quantum of proof. You find the elementary books teem- 
ing with the assertion that this is particularly true in cases of 
circumstantial evidence and that the jury must be cautious 
to weigh carefully every fact, every circumstance necessary 
to connect the accused with the crime. Presumptions must not 
be confounded with circumstances. I say, gentlemen of the 
jury, I would have that impressed upon your minds as one 
of the cardinal principles which is to lead you to a just 
determination in this ease — a presumption must not be con- 
founded with a circumstance. 

A very celebrated case is reported in the books of a man 
convicted of murder by poison. One of the circumstances 
necessary to establish that poisoning was in the drink that 
was administered to the deceased,- and the only circumstance 
to prove it was that the poison smelt like some decoction that 
was poison in itself — ^poppy-water. Now there was a circum- 
stance, viz.: The fact that it had a peculiar smell. What 
was the presumption ? The presumption was by the jury that 
because a dose had been administered which smelt like poppy- 
water or deadly poison, therefore the man who administered 
that potion, poisoned the deceased. Upon that bare circum- 
stance the accused was convicted and executed, and went to 
an untimely grave. 

Air, Pollard, after a review of the evidence, concluded: 

Yet the Commonwealth, backed up by all the power it can 
command in every direction, demands in this court at this 
late day, in this enlightened age, that that shall be done which 
was done in days that are past but which is no longer to be 
done in the light of the civilization of this day. 

My friend says the people of Virginia rise up as one man 
to demand the conviction of the prisoner at the bar. We are 
not here. His Honor sits not there, you are not sworn to carry 
out the demands of the people of Virginia, But you are here 
to try this case upon the law and the evidence. Demands of 
that sort are unreasonable, unjust. Such demands may result 
in the sacrifice of the innocent. Since the day that the mad- 
dened mob cried, “Crucify Him! Crucify Him!” no reliance 
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is to be placed upon the demands of the impassioned mob. 
Prejudice runs away with them. They inconsiderately con- 
ceive ideas not justified by the facts. When the Apostle Paul 
saved from ship-wreck sat over the fire built upon the island 
and the viper came out of the wood and fastened itself upon 
his hand, the islanders said, ‘'He is a murderer who has 
escaped the dangers of the sea, whom the vengeance of God 
permitteth not to live.” He shook the viper from him and 
felt no harm. And that same prejudiced crowd at once said, 
“He is a God and not a murderer. ” That, gentlemen, is a fair 
sample of public opinion. 

Now, gentlemen of the jury, what caution should charac- 
terize your deliberations in eases of circumstantial evidence? 
The books teem with cases where men have been improperly 
convicted on circumstantial evidence. My friend, Col. Aylett, 
says circumstances never lie. I say so too, but I say that 
when you see a certain track, that is not conclusive; when a 
potion, for instance, smells like poison it does not necessarily 
follow that it is poison. It is not a necessary presumption to 
arise from that circumstance that it is poison. A potion is 
necessary. Circumstances do not lie but witnesses who testify 
to circumstances lie and we have abundant proof of it and 
hence, gentlemen of the jury, is the importance of weighing 
carefully circumstantial evidence. Where the evidence is 
direct, where a witness saw a deed performed and acted there, 
he is an eye witness and no presumption is necessary to be 
deduced from what he has seen with his eye. But where the 
conclusion rests upon a cireumslance, then the deduction has 
to be wisely and judiciously made from that circumstance. 
Hence it stands removed three degrees from the truth and you 
are only one-third as likely to attain truth in a case of circum- 
stantial evidence as you are in other cases. Witnesses testify 
untruthfully that a certain circumstance exists. If that circum- 
stance does not exist in fact, it is just as much inconclusive 
as if a man had sworn to the fact that he had seen another 
eommit murder when he had not seen him commit it. Conse- 
<iuently caution everywhere in the books is asked to be exer- 
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cised by juries in the determination of guilt where it is de- 
pendent upon circumstances. 

But, gentlemen of the jury, I have detained you already 
too long. Imperfectly I know 1 have discharged the duty that 
rests upon me, but it now draws to a dose and as far I am 
concerned I leave the destinies of this young man in your 
keeping, believing that those destinies are committed to the 
keeping of prudent, wise and judicious Virginia gentlemen, 
who have but one desire and that is to attain truth and to 
vindicate right and justice; let your verdict be that and I 
shall be satisfied. 

MR. CRUMP FOR THE PRISONER. 

Mr. W. W. Crump: It is difficult, gentlemen, for me to tell 
you the emotions that fill my breast as I stand before a jury 
charged with the issues of life and death. I cannot make you 
sensible, for my language is inadequate to that end, of the 
deep reverence I feel for those charged by the law with the 
solemn trust which you are now called upon to execute. There 
is something about a jury, gentlemen, which always awakens 
in every case my profoundest respect. You occupy the highest 
position known to the execution of human laws and you are 
the final arbiter upon the life, the liberty and the property 
of every citizen in the Commonwealth. It has been truly said 
that the organization of government at last finds its expres- 
sion and its vindication in the twelve disinterested and im- 
partial men who occupy the jury box. Your sense of person- 
ality is almost entirely lost to me; you seem to have been 
transformed from the ordinary citizens who walk these streets 
into priests, ministering at the altars in the temples of justice. 
You have stripped from yourselves those ordinary robes of 
passion and caprice and self-will that govern us in our walks 
in life, and have gone through a species of purgation,, in taking 
the oath which qualifies you to sit there, which has made you 
the exemplars of the highest morality and disinterestedness 
known among men. And hence it is I stand before a jury-seat 
surrounded by the guardian barriers which the law has placed 
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about you, a jury who, before they take their places, invoke 
the solemn presence of the Great Eternal to witness that they 
will decide the case upon the law and upon the evidence ; that 
they will divest, themselves, as far as human nature is capable 
of divesting itself, of the things of earth, the weight of clay 
which encompasses us all, and stand in their moral natures, 
free from bias or prejudice, alone and give judgment upon 
the evidence they have heard, without fear, favor or affection. 
And hence, when I entertain that feeling toward this greatest 
tribunal of earth, sworn to determine upon what they hear 
from the witness stand, and upon that alone, you may judge 
of the amazement with whidi I have heard that tribunal ap- 
pealed to, to take the life of this accused, because of thou- 
sands, outside of you and of your duties and of your func- 
tions, who clamor for it and who are watching you with jealous 
eyes in the expectation that their frantic purposes shall be 
accomplished; purposes dependent upon no such facts and 
testimony as you have heard, but the result of those common 
feelings and passions which, while they are honorable to our 
nature, arc easily kindled into violence and excess. And, there- 
fore, when the story is told that this accused has debauched 
the morals, deflowered the person and taken the life of his 
victim, it is but natural that a shudder should run through 
society and all the generous feelings of our nature rise in 
revolt and horror at such an alleged crime. And, therefore, 
something may be pardoned to those who, with no further 
knowledge than this general ascription of crime, have had 
their minds filled with the idea of the guilt of this accused. 
But for you,, who have not shared in that idea, who come dis- 
possessed of it, to listen to the evidence, there is a different, 
a totally distinct task and labor. You pass upon the testimony, 
and upon that alone. If it conducts you to this man’s guilt, 
follow with steady step the line of your duty. If it takes you 
to his innocence, follow it with the same steady and defiant 
step, careless of what may be thought, except by that great 
presence whose aid in your labors you have invoked. 

Gentlemen of the jury, it is easy enough to those who do 
not think, to those who will not think, to those who do not 
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know and to those who do not want to know, to arrive at a 
conclusion. But for those who mean to arrive at a just con- 
clusion, who mean to thread their pathway into the light of 
clear and perfectly, or well established, facts, the task is dif- 
ficult and tedious and wearisome. And, if you could, you 
would put it aside, as we all would. But amidst this maze 
of testimony you have to find your pathway, to see the light 
of day died upon your path from the reflected sunshine which 
strikes the facts in this case and illumines your way. Your 
path will be devious and difficult. It is vain for you to tire in 
the examination of the evidence; you must sift it. You must 
pronounce upon all this evidence by the aid of all your intel- 
lectual powers — by deduction, by analysis, by your experience 
of mankind and of his motives and conduct. By every method 
that you would try a circumstance, must you try every cir- 
cumstance in this ease upon which it is relied to convict this 
accused. And when it is done and your task is over, while 
it will have been tedious and wearisome, you will have the 
consciousness of knowing that you have performed your duty 
in the one mode in which it is practicable, and with a safe 
conscience you may lay your hands upon your hearts and 
appeal to the Great Divine to witness that you have performed 
your task. And nothing short of that will answer. 

Gentlemen, I shall waste no time in getting down to what 
I consider the real questions in this case. The ground has 
been traversed with ability and power by my associates. I 
can add but little to what they have already said, but I will 
endeavor to give to you the result of my thoughts upon the 
testimony which you have heard. 

There are two great cardinal facts in this case, upon which 
the Commonwealth relies for conviction: First, that the ac- 
cused took the deceased from the American Hotel, carried her 
to the reservoir and there slew her ; and second, to support the 
theory of murder at the reservoir, a piece of property, charged 
to have been his, is said to have been found upon the spot 

Now those are the two great cardinal facts in this case. 
Everything else in it is dwarfed into insignificance, if these 
two be not established. To establish them, remember, there 




THOMAS J. CLUVERIUS. 


437 


is not one word of positive proof. Remember, in this case, the 
ordinary incidents which attend charges of this sort are 
utterly wanting. There is no human being who pretends to 
have seen these two parties near where the death occurred — 
none nearer than a quarter of a mile, or more, to where the 
death occurred. Dr. Stratton, the last who supposes that he 
saw parties that he thinks were these, or may have been these, 
saw them more than a quarter of a mile from the spot where 
the death occurred. No human being has ever heard this ac- 
cused utter one threat of violence against the deceased. She 
was his cousin ; she was his friend. All that you know of the 
personal relations between them discloses a state of kindness 
such as might exist between young kinsfolk as they were. Not 
one whisper ever fell from his lips to indicate a purpose to 
take the life or injure a hair of the head of the deceased — 
not one single preparation to take her life; not one single 
motive to take her life that is founded upon a substantial or 
a respectable reason. What gentleman upon that jury can 
answer to his own satisfaction what motive animated this 
accused to take that girl’s life? What has been suggested? 
Why, that his aunt would have discarded him from her favor, 
society would have turned its back upon him, if it had been 
discovered that he was the father of the child. That is assigned 
as a motive. You are asked to assume that it was the motive. 
Is that a common motive? You are put there to judge, by 
your experience in life and your observation of the conduct 
and actions of mankind, whether such motives as are ascribed 
in this case are ordinary and reliable, as the basis of your 
judgment. When have you ever known in the experience of 
life that a man who had deflowered a woman had slain her 
to avoid the consequences? Go back in your experience of 
life, you who are elderly gentlemen, you who are younger. 
Tell me, by what process of reasoning, from your knowledge 
of mankind and your experience of human motive, you arrive 
at that conclusion which fills the breasts of the Common- 
wealth’s attorneys, that he slew her because she stood in the 
way of his ambition? When your experience and observation 
of human life shall have called up the instances in which that 
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motive has inspired such a hideous and monstrous crime, then 
you may apply that standard of motive to the conduct of this 
accused. But, until then, you are wandering in the vainest 
conjecture as to what purpose animated his breast, and seek- 
ing his conviction not by the route of human experience and 
human knowledge and judgment, but in a vague attempt to 
frame a reason for a crime so atrocious that it has no parallel 
in human experience! 

A motive to slay her ! That girl between whom and himself, 
assuming the worst that the Commonwealth imputes to him, 
existed none other than tender relations ! What is there in his 
nature and character to authorize you to suppose that he 
would slay her? What in his conduct? Sirs, you Virginia 
men, I call upon you to pronounce by your verdict that Vir- 
ginia has never raised such a monster as that man would be 
if he were what the Commonwealth paints him — capable of 
debauching and slaying this unhappy girl. And, sirs, while a 
shout is ringing in your ears for vengeance, I call upon you, 
in the name of this ancient Commonwealth, of all her sons, 
do not stigmatize her, as you will, by pronouncing that such 
a monster has been reared upon her soil. What justifies you 
in support of that? What of his life and history authorizes 
you to imagine it? What are his vices? What has he done in 
these years since he left college, now three years ago this 
month? His life in that period has been without a stain. The 
Commonwealth brings from the purlieus and the sewers a 
pair of wretched women. One of them tells in the years gone 
by, she does not know when, she knew him. She cannot tell 
within a year of the time or fix any day or period so that he 
can deny it; and it was seen that the Commonwealth itself 
was ashamed of that sort of thing. And then they bring a 
girl who says that while he was a college boy he was intro- 
duced to her by the name of “Merton.” And that is all the 
stain there is on his character. Every neighbor and every 
man in his county who knows him, the highest gentlemen in 
the state, men who bear historic names, old Virginians, the 
best of earth, come here to testify that in these years his life 
has been blameless. And against such testimony is the fact 
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proved by these unhappy women of 15th street and the young 
girl who testified here of transactions happening years gone 
by. There is hut one other. That foul production that was 
introduced by the Commonwealth is ascribed to him. When it 
was indicted, if it was indicted by him, we do not know. But 
J speak of his walk and conversation in all these years as a 
lawyer, in the face of the public more or less, attracting atten- 
tion. In all this time, those who knew him best, his closest 
friends and nearest neighbors, testify to his uncommon excel- 
lence of habit. And you are asked to believe that that man 
was guilty of this deed ; that he did it, in the language of the 
statute, ‘ ‘ wilfully, deliberately, prcmeditatcdly. ’ ’ And against 
that presumption, that preposterous and unsupported pre- 
sumption, I raise my earnest protest. 

I pass from that question, because there arc no facts to 
warrant that ascription of motive. This ^rl did not stand in 
his way. He need not have feared any effect upon that aunt 
whose favor it is supposed he was seeking by anything which 
might transpire between those two. You saw, we all saw, that 
that boy was the apple of her eye. You saw and marked that 
when these troubles arose at the home of the deceased five or 
six years ago, when she was fifteen or sixteen years of age, 
when she was not an experienced woman of 21, but a thought- 
less girl of 16, and when these difficulties arose at her own 
home, she was sent to the home of this accused and lived in 
the house with him. When trouble was brewing and violent 
discussions had led her father to send her from home, he sent 
her to Mrs. Tunstall’s and sent her to the companionship of 
this accused, where, with his young blood, she passed un- 
scathed. And now, when it is argued that he seduced her, 
gentlemen, what opportunity had he? Just think of it. He 
lived 25 miles away from that girl’s home. Months would 
elapse without his visiting her or going into that neighbor- 
hood, and he never went there, as this evidence discloses, ex- 
cept when he went to court once a month, or when he had 
special business. She lived at her father’s house until July. 
It has never been proved that there was the slightest oppor- 
tnnity for, or attempt at, wrong-doing at her father’s house. 
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She moved from her father’s house after the 4th of July, and 
came to her grandfather’s where she was living on the 11th 
of July when the accused paid a visit to the house. 

Now that was the time he is said to have sedueed her. The 
testimony shows that he got there late in the evening. Mr. 
John Walker came in from his work in "the fields and found 
him there. Mr. John Walker’s father and mother and the boy 
who lives there were at the house. They sat together through- 
out that evening and they retired at bed time, the accused 
and John Walker going together and sleeping in the same 
room. And the charge is, and you are asked to believe it, that, 
in the dead hour of that night, he got up from his bed, opened 
a door, walked into an entry, opened another door, and walked 
through that room and opened another door, and entered the 
room of the deceased, and there, in that room, in a wooden 
country house, where possibly you could touch with your 
hand the ceiling, it is said that he debauched her, and her 
grandfather and grandmother sleeping in the very room below 
and the uncle sleeping in the room which he left, he passing 
through three doors and opening the latch of each in order 
to accomplish this purpose, and you are asked, upon your 
oaths, to say that he then and there seduced her. Sirs, can 
you say it? 

Then it is suggested that perhaps this thing occurred in 
the morning. John Walker says he got up and went out to 
attend to the stable and to the milking and was gone about 
an hour. After the day had broken, when the family were 
awake, while he was milking the cows or feeding the horses, 
it is suggested it might have happened. And you are asked to 
believe that this unhappy deceased was capable of lending 
herself to that sort of intercourse, under the circumstances 
that surrounded her. 

Now I ask every disinterested man who hears this case to 
remember, uimn this point of seduction, that this accused 
never visited that girl but once a month, when he attended 
the courts, or was there on business; that he lived twenty-five 
miles away from her, and that the theory of the Common- 
wealth is that he debauched her by quitting the room in which 
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her uncle slept passing through three doors of communication 
and holding intercourse with her over the room in which her 
grfmdmother and grandfather slept. And that is the purest 
and the wildest speculation, unsupported by a single fact in 
this case, except where the mind is prepared to believe all 
that the fancy may furnish in the form of accusatory con- 
jecture (I will not call it evidence) against this accused. 
There is one little fact, for you men of age and reason in 
this case, that is conclusive to my mind that there never had 
been criminal intercourse between them. Sirs, they found one 
letter of his in her possession. That letter was dated in Sep- 
tember, I think September 16th. Mark you, it is charged that 
this thing was done in July, possibly in August. But here is 
a letter written by him to her in September and there is not a 
line in it that an affectionate and a decent cousin might not 
have penned — ^not one. Now I appeal to every gentleman on 
that jury who has had year’s experience of life to say if a 
man, corresponding with a woman with whom he had illicit 
intercourse but sliortly before, would not, between the lines 
of that correspondence, disclose it in some shape or form. 
Would not unholy desire be kindled ablaze in his bosom and 
its tlame be seen? Would he have stayed away for months at 
a time? Would his conduct, if he had been thus guilty, have 
been so? He was at the July King William court. He did not 
come near her. This 11th of July was the occasion upon 
which he came to Aylett's to the warrant trying, and that 
morning upon which he went to the warrant trial he left 
Walker’s immediately after breakfast. John Walker got into 
his buggy and drove off with him. At the court he stayed at 
his aunt’s, in the neighborhood, and did not see the deceased 
at all. Now you are to infer, or to deduce, that this man’s 
conduct disclosed that he was her guilty paramour, and all 
because there is a fanciful theory which has been rung in your 
ears. And, sirs, if you start with the postulate or predicate 
that this man is guilty, as the Commonwealth’s attorneys have 
started, why he has a dull ima^nation and a stupid power 
of speech who could not rouse your indignation and stir you 
into frenzy and wrath. But invert the process, and you have 
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to reason what is guilt, and not assume it and erect upon it 
a structure of violent denunciation and unstinting abuse. 

What is the theory propounded to you? Why, that this 
man dominated her will ; that she was as clay in the hands of 
the potter ; that some mesmeric power belonged to him which 
controlled her actions, stifled her virtue, sacrifleed her person 
to his base lusts. What evidence is there of that? Who testi- 
fied to it? Where did she see him, or he her, for him to ac- 
quire this dominion over her will? They had not met, except 
casually, for years. She did not take his advice. Ah, yes, 
she did ! Yes, I remember ! He was asked by her for a legal 
opinion: Whether when she left home after she was twenty- 
one, being of age, she was not entitled to her trunk. He gave 
her an opinion, which certainly could not have cost any very 
great intellectual effort. He told her, '‘Yes, when she became 
of age.’’ And that is all. 

He dominated her will and controlled her actions! There 
are some things in this case about which there cannot be any 
mistake, and one of them is the contemporaneous evidence as 
to her movements. Look at these letters written by her in Juno 
and in August, 1884, What does she say? Now mark you, 
gentlemen, this is in June, 1884. She is writing to Mrs. Tun- 
stall. She says — just think! They fix her ravishment on the 
11th of July. The poor girl had then just recovered from an 
attack of measles. This letter is dated June 23rd, 1884. She 
says: 

**My Dear Aunt Jane: I am quite sick, just able to be up a little, 
but I am going to write you a few lines at the time until I finish. I 
thought for some days I could not live, but thanks to my God he 
has spared me to be a little better. The measles has nearly all 
gone in, I think. Alice, Sanford and Spot are also quite unwell. 
Alice sends thanks for the money, and all the children stSnd love.” 

“You may look for me down Just as soon as I get able to make 
arrangements about my trunk. If 1 can get any one to carry my 
trunk to the boat, I shall come straight down to stay with you; but 
If I can't get any one to do that, I am going to tell papa he must 
send my trunk to the stage, as I am going to Richmond, and then 
I will come down as soon as I can. You know I could get any one 
to carry my trunk to the boat, but when they came for It ma and 
pa would carry on so they would not take it. You understand me. 
So the children think it best for me to go to Richmond first, and 
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then ma would not expose herself so much. Alice says if I were 
to go from here down there she never could stand ma in the world. 
So 1 don’t know yet how 1 shall manage it until I get able to go 
about. I am going to see if Mr. William Turpin won't carry me to 
the boat as soon as I can. as I feel so sorry for you by yourself all 
alone.” 

Now, here is a letter written by her on the 23rd of June, 
1884, within a fortnight of the time which it is alleged he 
controlled her will and dominated her destinies, and she is 
speaking of her future actions and conduct, and she refers 
to what was advised by her sister and brothers and never 
mentions the name of Cluverius in that connection. Then she 
says in August : 

“I certainly do wish I could go to Richmond while you are there 
and go home with you, and would make it so if possible, but tor 
ma’s threats, as she makes so many. That is why I have not been 
down to your house or to Richmond. I thought I would do as most 
everybody tells me and wait until they get quiet, and then go down, 
as you know how they might do if I were to go now. I will try to 
give them and let them say of me what they may." 

“I thought I would do as most everybody tells me and wait 
until they get quiet and then go down." So she was taking 
the advice of those about her as to her movements and actions, 
and not the advice of this accused, between whom and herself 
not one word or line ever passed, as far as the evidence in 
this case discloses, he being twenty-five miles away. While 
these discussions were taking place up at her home in the 
county of King William, the accused was down at his home 
in the lower end of the county of King and Queen. 

Therefore, gentlemen, I ask you what foundation is there, 
in your reason and judgment, for the ascription to him of 
controlling her destinies and regulating her movements and 
being the master of her person) I repeat, there is nothing 
in it but the wildest conjecture. There is not a solid fact 
upon which it rests. Not one word ever fell from his Ups, not 
one line from his pen, not one glance from his eye that is 
detailed to you by any human witness to show that his con- 
duct towards thin young girl was not perfectly irreproach- 
able. And yet, on your oaths and your consdenees, you are to 



444 XVII. AMERICAN STATE TRIALS. 


call that Gk)d in whose presence 70 a stand to witness that 
this evidence justifies you in saying he seduced her. 

It is said, and on that a mountain of conjecture is built, 
that he was the author of this foul production which was 
found in her trunk. 

Before I pass to that 1 should have called your attention to 
this: 


“It is agreed that it shall be admitted that Carey Madison was 
a suitor of Miss F. Lillian Madison from the spring of 1884 to the 
time of her death; but it is also admitted that the parties never met 
later than the summer of 1883. It is further admitted that on Sep- 
tember 12th, 1884, she wrote him a letter expressing her love for 
him as being stronger than for any one else, and asking him to 
meet her when in Richmond and take her to the fair in October, 
1884, and that she did not care to go around with any other gentle- 
man, as she did not think It right, and signed the letter 'Your true 
and loving Lillie,* and added as a postscript a verse of love poetry.” 

Now, sirs, almost at the very moment at which these visits 
took place, she was conducting a correspondence whidi led to 
a declaration upon her part that she loved him better than 
any living man. 

That she did not care to go around with any other gentle- 
man, as she did not think it right, and signed the letter “Your 
true and loving Lillie,” and added as a postscript a verse of 
love poetry. 

And this was on the 12th of September i^e wrote to him. 
There had been a series of letters passing between them since 
the spring of 1884, more or less tender, and it culminated in 
this declaration of affection for him on the 12th day of Sep- 
tember, covering the very period during which it is charged 
the accused controlled her will and dominated her affection. 

Sirs, there are the lines of this dead girl, speaking from 
her grave, covering a period of which the general public knew 
nothing until these disclosures, and the accused has home 
for months and months a torrent of denunciation -and abuse 
as the only man who ever possessed any part of her affection, 
without proof that he possessed any and in the face of the 
admitted fact, under her own sign manual, that she loved 
anotiier and was his “True and loving Lillie,” and that she 
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would go with no other man, as it was unbecoming and im- 
proper, in view of their peculiar relations. 

Suppose that had been told to any just man, along with 
the story of the accused having debauched this girl. Would 
not this just man have said, “You do this man an injusticet” 
Where is the evidence of that charge? Here is her own testi- 
mony to a loving correspondent stretching from the spring of 
1884 till her death — letter after letter, culminating in this 
condition of affairs on the 12th day of September, and why 
should you therefore say that the accused was the master of 
her will and the master of her passions. She had been writ- 
ing to this young man from the spring of 1884, and continued 
to write to him until the day of her death. This agreement 
further says: 

“That Carey Madison asserts that no actual engagement took place 
between them." 

Well, I do not know what an actual engagement is. 

“That in no letter since September 12tb, 1884, did she express her 
love for him, but did in one chide him for not continuing to love 
her." 

Chided him for not continuing to love her! Her affection 
did not abate, but his did, or might, as idie supposed, and she 
chided him for it. 

Now all this correspondence was being conducted during 
this period when it is said the accused was the only man who 
had any control over her affections. And do not ever forget the 
fact, gentlemen, that 25 miles separated them. The visits of 
the accused were but monthly. There is not a line of his to 
her, or hers to him, that indicates aught else than cousinly 
regard; and I repeat that every man who has experience of 
life that is worth a straw knows that he could not have penned 
a line, much less a three- or four-page letter, to this girl, 
without disclosing in some form the character of their relation- 
ship, if it had been illicit and unlawful 

Now that was the situation in reference to these two, and 
if there is any fact that has escaped my mind, I shall he 
glad to be reminded of it. It is said, mark you, gentlemoi — 
distinguish between what is said and what is proved — ^by the 
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counsel on the other side, with vehement elocution, that all 
this time he was controlling her powers and her will, that he 
wrote letters to her and she wrote letters to him; and they 
have a theory that she destroyed all his letters. In her trunk 
were found countless letters. There was found but one from 
him, and it is charged that because letters were not found they 
none the less existed. That old legal maxim which declares 
that that which does not exist shall be held never to have 
existed is simply inverted ; and because the letters cannot be 
found they argue that they did exist, and call upon you so 
to hold. Why, what sort of language or argument is that to 
address to a jury of twelve gentlemen sworn to act upon the 
facts of this case? Why should she have destroyed his letters? 
What was there in them that she should destroy them? Why 
did she not destroy this terrible poem, that wretched stuff 
that defiled her trunk? Why should she have retained such a 
piece of composition as that and have destroyed his corre- 
spondence? What correspondence had she with him? Why, 
as far as we know, this letter of September 14th is the only 
one that was preserved by her. Shortly after, in the next 
month, she went to Bath. And mark you, gentlemen, this 
lord of her will and governor of her actions is not shown or 
known to have been at aU apprised of her purpose to go to 
Bath. There is not a whisper of testimony in this case that 
he ever knew she had gone to Bath until she reached there. 
Nor is there any evidence on earth that she consulted him 
about it. She went there in October. She came to the city of 
Bidxmond, where she remained for three or four or more days. 
He was not here, he did not come to meet her, he knew noth- 
ing of her purpose to come. She got to Bath. The letters were 
not found. As you have heard in this case, by the testimony 
of Mrs. Tunstall and of William Cluverius, these letters were 
destined, they were thrown about, considered of no value. 
They were simply ordinary friendly letters. How often did 
she write? Why, sirs, you turn again to that record, which 
cannot be marred by subsequent manipulation — ^you go back 
to her letter of February, 1885, to Mrs. Tunstall, in which it 
appears, from what she says, that the old lady had been chid- 
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ing her for not writing oftener and said substantially, “You 
write to the boys oftener than to me.” To the boys! What 
does she say in reply? “Whra I write to the boys, it is very 
little, 1 tell you. The last time, 1 just wrote a postal. And 
when I write to you I like to write a long letter.” There is 
the declaration of this dead girl, made in February, 1885, 
that whmi she wrote to the boys she wrote but postals. And 
when she wrote to her aunt she wrote h^ long letters. And 
again, to show you about this system of dominating her will, 
controlling her actions, writing to her, and all that, I call 
your attention to a letter written November 16th, 1884, a 
month after she had gone to Bath. In that letter Mrs. Tunstall 
is writing to her, and this letter was found among the letters 
of the deceased in her trunk. Says Mrs. Tunstall: 

“P. S. Tommie sends love, and says be thinks you might have 
written to him ere this; says you must write to him as soon as you 
get this.” 

There is Mrs. Tunstall ’s declaration made to this girl, who 
had been in Bath then more than a month, that the accused 
said to her, “You have not written to him since you were 
there; write to him on the receipt of this;” and sends that 
message through his aunt. Mark you, upon the theory of the 
other side, this girl was his leman, his paramour, with whom 
he was in constant correspondence ; and yet here, writing from 
his home through his aunt, he teUs her, after a month had 
elapsed since she had been there in Bath without writing to 
him, to ask her to write hini a letter soon, and he is surprised 
that she has not written. 

Why, sirs, is anything more natural and simple than that? 
And yet they would have you believe that these letters be- 
tween herself and the accused were constant, and i^e always 
under his absolute control, taking no step without his knowl- 
edge or against his will. Sirs, these contemporary statemoits, 
which cannot be fabricated or tampered with, tell the story 
of their relations better far than any narrative which can be 
framed now by those who, from malice or prejudice or forget- 
fnlness, may do injustice to both the living and the dead. 

Now a v«ry feeble attempt has been made to prove that 
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letters were written b 7 this accused to this girl. While she was 
there, no doubt friendly letters passed between them. But 
you are asked to say, upon your consciences and upon your 
oaths, that that scheme of her coming to Richmond in Jan- 
uary, and that scheme of her coming to Richmond in March, 
were concocted by this accused and communicated to her 
through letters written by him. Sirs, I ai^ you where you 
shall plant your foot to support it upon solid facts in order 
to reach that conclusion? What evidence is there that he ever 
wrote her a single letter in that period after January? 

There were some blank envelopes found in her trunk. Here 
again is one of those methods of proceeding peculiar to this 
case, where you try this man at the cross roads, try him on 
the stump ; where you convict him with a shout and hang him 
with a hurrah, and his counsel I suppose, along with him — 
as some cowardly dog, from whom I received a letter this 
morning, threatened me they would do. 

(Exhibiting papers.) Now these are the letters which it was 
said contained the materials of this plot. Gentlemen, in the 
first place my eyes are not very good, but I do think there is 
the date of but one of these letters that can be deciphered. 
I can decipher but one. One seems to be October, as I make 
it out, and it has the post mark of “Little Plymouth.” The 
other three have post marks and no dates. One of them then 
has the mark of February. These (exhibiting envelopes) have 
none. And yet you are asked to assume, from the finding of 
these empty envelopes, that they contained, in the first place, 
letters written by the accused, in the second place, that those 
letters covered the plot by which she was to write from his 
dictation. The theory seems to be, or the suggestion is, that 
these “Curtis letters,” as they are called, were dftvised by 
him, sent to her, copied by her and sent by her to their destina- 
tion. Now, the whole ground work of fact upon which that 
rests is the finding of an envelope dated in February, said 
to have been addressed by the accused, and finding three 
others not dated at all, and you are ae^ed, as conscientious 
gentlemen, to say, upon that suggestion merely, that all of 
^ese facts appear from these empty envelopes, the handwrit- 
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ing on which is ascribed to him by the accomplished gentle- 
men who came here as experts to prove it. One of these gentle- 
m^ 1 know intimately welL The other 1 know but slightly. 
1 have a very great respect for one and a respect for the 
other. But, gentlemen, of all the things on earth which are 
least to be relied upon (not that the parties testifying are 
not sincere) is this opinion evidence of handwriting. To an 
unpracticed eye, there is no more resemblance between that 
handwriting (indicating) and this (indicating) than there is 
between Mr. Alexander (the stenographer) and myself. And 
yet these gentlemen think they find a resemblance, and they 
say the man who wrote that card wrote those addresses, all 
of them varying as they do. Well, that is for you to say, 
gentlemen. 

There has been a great deal said upon the subject of hand- 
writing. I know of nothing that has undergone greater con- 
tests of latter years. You will not forget the trial of that 
negro cadet at West Point who cut his own ears, where half 
the experts in the United States were summoned, and they 
split about half and half and were guided in great degree by 
the side on which they were called to testify, not perhaps im- 
properly, but unconsciously. I read from Wharton’s criminal 
evidence, where it is said : 

“Of unconscious prejudice another illustration may be found in 
the fact that the purest and most high minded of experts, in matters 
involving the identity of handwriting, are known to have much dif- 
ficulty in divesting their minds of the predisposition as to accept 
as to such identity the view which is unconsciously received by 
them from the party who first puts the papers In their hands.” 

Now, such has been the effect of this unconscious prejudice 
that upon the subject of evidence, in one of the very latest law 
books, the language which I have read to you appears. Then 
again, I read from Section 563. After saying that expert testi- 
mony should in all cases be scrutinized, and as a peculiar 
reason why this scrutiny should be applied to questions of 
handwriting, it proceeds: 

“It is well known that in cases of peculiar difilculty, when the 
difference, if there be any, between two handwritings is only notice- 
able by perceptions the most sensitive, experts, no matter how 
conscientious, often take unconsciously such a bias from the party 
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employing tbem as to give to their judgment the almost infinitely 
slight impulse that turns the scale; nor is it strange that in an 
instrument so delicate aberrations from its true course should be 
produced by attractions or repulsions otherwise unappreciahle.” 

”If an expert could be hermetically sealed in from such extraneous 
infiuences, his judgment might be depended on at least for impar- 
tiality. This, however, is impracticable. A jury is bound, therefore, 
to accept the opinion of an expert as to hand writing, even when 
uncontradicted, as an argument rather than a proof; and to make 
allowance for all the disturbing influences by which the judgmmit 
of the expert may be moved." 

That is the judgment upon this sort of expert evidence. 
Why, we learn that our friend Mr. Craig — I would not take 
a feather from his cap. He is an honorable gentleman. But 
we learn that at the house of one of the attorneys for (the 
Commonwealth Mr. Craig was engaged in inspecting these 
papers. 

And therefore, when Mr. Craig has his conference with our 
adversary, our friend the enemy, in his own house, why, you 
observe how naturally, without any purpose to do what is 
wrong, his bias would incline him towards thinking that these 
resemblances occurred. And I do not utter one word of dis- 
paragement, for I do not mean to disparage any witness in 
this case who does not in my judgment deserve it, but I call 
your attention to the fact, in order that you may, in scan- 
ning this sort of testimony, see what is the estimate put upon 
it by the most judicious and learned in the land. Now I say, 
therefore, that all this attempt to show that these envelopes 
were directed by him may be erroneous. It is mere matter of 
opinion, and that matter of opinion is argument, rather than 
fact, says this authority which I have read to you ; and. there- 
fore you must treat it as you would treat every other opinion 
in the case: Take his letter, take this postal, take all the 
writing of his that is before you and say whether, in your 
opinion, it proves that they were written by him. And if it 
does, there is but one address in February, and that was 
utterly incapable of carrying more than an ordinary letter, 
and could not have borne such papers as are ascribed to him 
in the form of the Laura Curtis letters. 

So that, gentlemen, wherever you touch, or attempt to 
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touch, the relations between the accused and the deceased you 
see doubt and obstruction in your pathway, at every step and 
stage. There is nothing, in the way of solid proof, to connect 
these two in any form by correspondence while she was in 
Bath and he was in Plymouth, and there is one great fact in 
this case which you cannot overlook: This unhappy woman 
had a confederate in this city. That is as certain as that the 
sun is now shining. Those Laura Curtis letters prove it. They 
were written by her in Bath. They came to Richmond. They 
were mailed to her from Richmond while at Mrs. Dickinson’s. 
They must have left there as early as Saturday, which was, I 
think, the 8th of March. They came to Richmond on the 9th. 
They were then mailed by someone here addressed to her in 
Bath. They were brought to her from the post office by little 
Willie Dickinson. Therefore, it is certain she got them throu^ 
the maiL They were received there on the 10th. They had 
come from Bath and they had returned to Bath and were re- 
ceived in Bath on the 10th day of March. At that time, this 
accused was in Little Plymouth. He did not leave there imtil 
Thursday, the 12th, in the morning, and while these Curtis 
letters were coming to Richmond from Bath and going from 
Richmond back to Bath the accused was forty or fifty miles 
away, at his quiet home in the country. And therefore, one 
of the mysteries in this case is solved by the fact that it is 
absolutely certain she had some confederate here who received 
and mailed those letters to her in Bath, at a time and under 
circumstances when it is absolutely certain the accused was 
forty or fifty miles away from the city of Richmond. That 
fact is certain. That little boy on the 10th of March brought 
those letters in the morning from the mail at Millboro, where 
they had come from Richmond the ni^t or the day before. 
They had therefore come down from Bath to Richmond and 
been mailed in Richm ond for Bath. Who mailed them) It is 
certain the accused did not. Who did? Sirs, ^e had a con- 
federate here in Richmond, or possibly more than one. I will 
^ow you half a dozen tokens in this case before I dose that 
make it plain that there were those here in Richmond who 
were in combination with her, and not this accused. 
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Where was she on that night when she disappeared from 
the Exchange Hotel for the entire night and when you have 
this accused accounted for during nearly half of the ni^t. 
Some one here took those letters out of the office and mailed 
them again up to her in Bath. Who did it? It is simply im- 
possible that it could have been the accused. And this, there- 
fore, is one of the great facts in this case which are certainly 
established beyond all reasonable doubt on our side. Now all 
the challenge and claim upon the other side vanishes into tbiTi 
air when you test it by the rule of conscience that you are 
obliged to pursue. The counsel on the other side have no dif- 
ficulty in constructing their theories. They say, “Why, yes, 
he concocted those letters; he sent them to her, she copied 
them, he had them mailed in Richmond — ^they went back imder 
his auspices.’’ Well, that is beautiful sailing. Their sheets 
are filled with favoring gales. But how is it with you, who 
have to walk by a plumb line, by rule and square, by fact and 
evidence? What justifies you in that assertion? You cannot 
make it, gentlemen, and when you cannot, I know you will 
not. 

Now, having thus sketched the sort of relation imputed to 
the accQsed, and his connection with the deceased, how is he 
traced farther? In January he is said to have been with her 
here. Mr. Archer fixes him at the Exchange; this negro 
woman, Winbush, fixes him there. That has been argued be- 
fore you. I do not mean to dwell upon that. It is perfectly 
certain that if he did meet her at the Exchange at all, his 
relations with her there were purely innocent. He walked up 
to the counter, says Mr. Archer, if it was he, and ashed for 
the lady in 66 and went up and held converse with her in 
the presence of the negress, went into her room. That was 
all that this Winbush woman proved. But that tendency to 
completeness which you have heard from my metaphysical 
friend, Mr. Pollard, sustained by Lord Bacon and others who 
have written in the same vein, that desire to surround her 
story i>ossessed this woman Winbush, and she improved her 
statement from her first giving of it. It became necessary to 
connect the accused and the deceased out of the house. She 
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had seen them in the house, and she stopped testifying just 
there. She testified before the coroner, 1 think, originally, 
and when she comes here and testifies there is an addendunn 
The story wanted completeness. It was necessary to bring 
them together that night, and so she said, “Why, I heard 
him say, as he stood at the head of the steps, ‘I’ll wait for 
you down in the parlor’.’’ Well, who had told her to say thatt 
It gave color to the suggestion that when she was out that 
night, as she was all night, she was with him. I have no doubt 
that part of her testimony is fabricated. 

Sirs, much has been said in praise of attorneys, in praise 
of magistrates, in praise of detectives, but nothing has been 
said in favor of those who deserve more praise than all of 
them put together for hunting up evidence, as they called it, 
in this case: The reporters. When one of them got hold of a 
subject, what he left behind was not worth picking up, and 
when one of them had put this Winbush through her cate^ 
chism, if she knew who made her it was about as mudi as 
she did know. And therefore, it is all nonsense to tell me 
that this addendum to the testimony (which is the milk in 
the cocoanut, you observe, that furnishes the link to connect 
him with her the night of the 6th of January when absent 
from her room all night) was not coined and fabricated and 
fadiioned by somebody else and put into her lips to detail here 
on this witness stand. But it is of no value, because on that 
very night, up to ten o’clock, this accused is proven as you 
have already heard from my associates more than once, to have 
been at the house of as estimable and reliable a gentleman 
as any in the Commonwealth of Virginia. So that he certainly 
was not with her. Where was she all that night of the €th 
of January? Why, do you suppose this detective force does 
not know? Do you suppose the class of men who compose 
it and who know every sewer in this town and every rat it 
holds, does not know where she was that ni^t? I believe they 
do, because it is a physical impossibility that a person of that 
kind should have remained all night out of her room in out of 
the way places within so recent a period and it not have 
l>®en ascertained. But she was not with the accused. That is 
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certain. She had other associates and other confederates. That 
is certain. 

An^ so, when you come away from January, and I take 
leave here to say, gentlemen, that there is a part of the evi- 
dence connected with the January trip that to my mind is the 
strongest testimony in this case in favor of this accused man. 
Mrs. Dickinson testified, and was allowed to testify, that when 
the deceased left her place in January she said that her cousin 
Tommie was to meet her, and I hold it to be one of the 
strongest facts in evidence in this case of his innocence of 
complicity with her in that January visit that she pro- 
claimed to Mrs. Dickinson that she expected to meet him. 

March came. She came down here. She was never in his 
company. I do not stop to consider these unhappy creatures 
who live on 15th street. She is nevm* shown to be in his com- 
pany anywhere. She is proved to have been out of his com- 
pany at night until ten o’clock at least. If she got here, as 
she did, on the night of the 5th, the train on time, as we 
learn by the hotel register, why the accused, who has been 
derided for his religion — I grieve to say, gentlemen, that I 
am not a religious man in a true sense. I wish I were. But I 
never could speak with a sneering tone if I saw the vilest 
sinner on his knees. Let him pray to the God who made him, 
unchallenged and unreviled. But at all events, the instincts 
of that society in which he lives, those good people about 
Little Plymouth, those strong religious people up there, made 
him go to where those who sought the teachings of the gospel 
were refreshed and revived by the teachings of that great 
Immaculist. And at half past nine or ten o’clock — One of 
these young gentlemen, his college associate, testified it must 
have been Monday, because on Tuesday night he was at Mr. 
Bagby’s — ^he was there listening to Moody, at a time when 
this town is filled with the story that he was gratifying his 
lusts with this unhappy woman. We find him until half past 
nine or ten o’elo<k at the Moody meeting, in the midst of 
those who were praising God with all their souls, wid the next 
ni^t until ten o’clock, or after, at the house of as pure and 
guileless and good a man as there is in this Commonwealth. 
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Now, I ask, while he was thus engaged, whei’c was she? 
I say she had other associates than he, and that he was never 
seen with her for one moment' within the precincts of this city. 
I think that is as demonstrable as that the sun is shining now. 
The strongest evidence of his guiltlessness with regard to this 
January visit is found in the fact tliat the deceased pro- 
claimed her expectation of meeting her cousin Tommie, as 
Mrs. Dickinson said, and she spoke of receiving lettei's from 
“Cousin Tommie.” No doubt she did receive them. She did 
not utter one word of love or tenderness, but spoke of him 
with that natural pride that she would feel in him. Why 
diould she not feel proud of him? For two or three years 
he had stood at the bar the peer of any man practicing there, 
taken by the hand by the best of his profession, respected by 
the judges, treated with distinction as a rising young man 
making his way in the world. Why should she not be proud 
of him and speak of her Cousin Tommie with natural pride? 
But did she utter one word of tenderness about him? If he 
had been the father of her child and the violator of her virtue 
would she have been talking about him? Would not that secret 
have been buried in her bosom, where, when she thought of 
him, there would be a tear of agony mingled with every sigh 
of affection? But she gossiped about him, just as a cousin 
might speak of a cousin in whom she felt a natural and just 
pride. And who shall say her nay? But out of this, which 
I think is the clearest evidence that her purpose in coming 
here to Richmond in January had no connection with him, 
is derived the fact that slie did come here, proclaiming her 
purpose to come here with him and to perpetrate some 
atrocity. Sirs, it is against all human reason and experience — 
those guides which are to determine you in your judgment 
of the conduct of others. 

Now we come to this March visit. Not one word is said 
about him on that visit. He does not figure on the scene at all. 
There comes to the deceased a letter accompanied by a note 
simulating the hand and the position of a young lady of this 
city, and she comes to Richmond in response to that. Well, 
where does she come? Who meets her? She lands here at two 
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or three o’clock in the morning. On her road down she tells 
the conductor that she expects to be met by some lady friends 
at the depot and if she was not met there, she was going to 
the American Hotel. And, not being met, she accordingly goes 
there about two or three o’do^ in the morning, and goes to 
her room. The next morning, after elbven o’clock, a person 
comes to see her — sends a note by a little negro. As soon as 
she gets the note she answers it and follows the answer im- 
mediately, goes out, and is gone for two or three hours and 
then reappears. 

Now, mark you, gentlemen, the conspiracy imputed to him 
and her was that he was to meet her here in Bidimond in 
this Mardi visit and if she had come according to her inten- 
tion — I widi you would note this in your memories, if it has 
not struck you, as I am very sure it must have done: You 
recollect she started on the 10th of March from Mrs. Dick- 
inson ’s. If she had reached the cars in time that day, she 
would have been here thirty-six hours before the accused ar- 
rived in Richmond. 

She left there on Thursday morning but did not get here 
until Friday morning, instead of getting here Thursday night. 
I am correct, I believe. However, she left on Wednesday morn- 
ing, a day before he left Little Plymouth, and if she had ac- 
complished her original purpose of getting to Richmond on 
Wednesday night, she would have been here twelve or four- 
teen hours before he arrived. He got here on Thursday morn- 
ing about half past ten o’clock. She would have been here 
from the afternoon of Wednesday until Thursday morning 
and entirely, quite entirely, by herself; and that was her 
original plan — to get here on the night of the 11th, instead of 
the night of the 12th, and he did not start from home until 
the morning of the 12th, and therefore, there was no concert 
between them as to the hour at which they should arrive, or 
the petied at which they would arrive, for, but for the acci- 
dent of her being a little late for the train on the 11th, she 
would have been here on that night, instead of the night of 
the 12th, and have been here twelve or fourteen hours in 
advance of him. Now, therefore, you observe, gentlemen, not 
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only does the Curtis correspondence, as we call it, show that 
there was a confederate here, who sent it in the absence of 
the accused, but that, but fdr an accident, she herself would 
have arrived here while he was out of town. Now mark you! 
The plot is that he shall meet her here for some nefarious pur- 
pose; what, is not exactly disclosed. It seems to be hinted 
that she was to be met here, or that an abortion was to take 
place, or that she was to lie-in until her period had expired. 
Those suggestions are thrown out. But that they were to meet 
at the American by appointment. If that was so, why did 
he not go at once to the American? What was the difficulty 
in looking at the register and seeing “21" as the number of 
the room to which Miss Merton had been assigned, and going 
quietly to her room, tap on her door and see his co-conspira- 
tor? Why was he not there early in the morning? It is said 
that he might have ascertained that the train, at which he 
was not the night before, did not arrive until late, and there- 
fore he was not present. But why was he not there earlier in 
the morning? Why did he resort to this method of sending 
her a note by a negro boy? And then, as we learn, after the 
note had been dispatched, why did he disappear so that the 
boy could not find him? What is the meaning of all that dis- 
guise? She came out of the hotel. What was the tenor of this 
note? I shall have much to say to you about that note. What 
was the tenor of this note, too, and the co-conspirator coming 
from King and Queen to meet her to accomplish a givmi 
object and she writes word, “I will be there, so do wait 
for me.” 

Gentlemen of the jury: In order to prepare the way to the 
discussions that I have to make upon the question of the 
identity of this accused at the American Hotel, I take leave 
to say that perhaps there is no caution more strictly given 
in the books, a caution fully justified by every man’s experi- 
ence, than that which urges upon every juror to be careful 
in weiring testimony as to the idmitity of a person. It is 
very difficult to identify any man unless we are familiar with 
his features. We identify Mm oftentimes by peculiarities of 
person, peculiarities of action, far more than by any recol- 
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lection of the peculiar cast of his features. You would find 
it exccedingl.y difficult to describe any acquaintance of your 
own, if you undertook to give portraiture of his actual, per- 
sonal facial appearance. That difficulty of course is increased 
in proportion as the party’s opportunities of knowledge are 
lessened ; and a man who is a mere stranger, of whom you get 
but a passing glance, is one of whom it is impossible to predi- 
cate any certainty of identity. A man who rivets his picture 
upon your memory by some act or conduct in which you are 
deeply interested may be recognized by you through all time. 
The man who accosts you in the highway and robs you or 
assaults you, though you may have but a momentary view of 
him, is fixed upon your mind in the matter of his identifica- 
tion, and his features are photographed upon your memory 
and remain there forever. But a stranger, in whom you have 
no interest, with whom you have no connection except a mere 
passing one, is not apt to be recollected with certainty; and 
it is that class of testimony against which the courts are con- 
tinually cautioning those who have to pass upon it. Now, the 
older gentlemen among you may remember, for I well remem- 
ber when I was young, the identity of the famous Morgan, 
which was the subject of discussion in my early days. It was 
in the time of the high anti-Masonic excitement that prevailed 
in New York. It was charged that a man by the name of 
Morgan had been murdered by the Masons for revealing some 
of the secrets of the craft. Party excitement ran high and the 
gubernatorial election turned upon the question of Masonry, 
or anti-Masonry. That man’s body was passed upon by three 
coroner’s juries. He was buried as a man by the name of 
Monroe. His body was exhumed. The parties who testified 
were strongly anti-Masonic. There was a strong feeling abroad 
in the country and the witnesses testified that he was a Mason 
and the second coroner’s inquest reported the fact that he was 
a Mason. 

^In the meantime a rumor was spread that the body was that of 
Morgan; and a second Inquest was summoned, before which very 
extraordinary evidence was produced. The remains had been tam- 
pered with; the head and cheeks bad been shaved; and a dentist 
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was examined who produced two teeth he claimed to have extracted 
from Morgan's mouth, and which were said to fit into the mouth 
of the deceased. But confirmatory facts of this kind were not needed 
to back up the convictions of the numerous witnesses, who, under 
the strain of high party excitement, believed that they saw in the 
corpse the body of the murdered victim of Masonry. The second 
inquest found promptly that the body was that of Morgan; and 
this was followed by an immense funeral at Batavia, which was 
one of the most effective incidents in the political campaign. Not 
long afterwards, however, a third inquest took place.” 

Then in that third inquest they found that it was not 
Morgan. See 3 Am. St. Tr. 385. There was a looseness pre- 
vailing in those times of high excitement in which parties 
were induced to believe in facts of identity which at other 
times they would not have ventured to assert. Here, in the 
midst of the immense excitement produced against this ac- 
cused by the character of this charge, many persons honestly 
believed that they saw what they did not sec, and those who 
saw had but passing glimpses. Upon this general subject of 
identity I read the language of Lord Cockburn; 

"The question being one of identity, a good deal has been said 
about the doubtful nature of the inquiry and the one proof which 
can be produced of identity and I quite agree with it, and that it is 
one of those questions upon which they are occasionally liable to 
go wrong. But ordinary cases of identity are very different indeed 
from the present.” 

And then he goes on to speak of the peculiar features of 
identity in the Tichborne case. In that case, gentlemen, there 
was this remarkable fact : The mother of the claimant under- 
took to identity her own child and the jury found against 
her testimony to his identity upon the other evidences in the 
case, not of persons who spoke of his features, but of the 
thousand facts and incidents which attended the question of 
identity, and proved that the mother herself was in error, 
though she looked into the face of the man and swore that 
he was her son. 

“There are Instances, indeed, in which the supposed recollection 
of the features of a person accused has proved faulty. I have known 
such instances myself. I remember to have been present years ago 
at a trial, which I never shall forget, on the western circuit, In 



460 XVII. AMERICAN STATE TRIALS. 


which two men were tried for murder. They were both convicted, 
one upon evidence of identity given by numerous persons, who all 
swore to the man. He was convicted, and if execution had followed 
upon conviction with the rapidity it did at an earlier time, the man 
would have been executed. It was proved afterwards, beyond all 
possibility of a doubt, that those who had sworn to the identity of 
the man were mistaken. He had been takeh up for picking pockets 
on the day the murder was committed, hundreds of miles away from 
the place; he was in confinement at the time under the latter charge; 
there was not the slightest doubt in the world about it. The man 
was, of course, reprieved.** 

Now, here were persons who came in and swore to that 
man’s identity. He was convicted upon their testimony, was 
about to be executed and would have been executed if it had 
not turned out that he was in prison hundreds of miles away 
from the spot where they professed they had seen him and 
believed they had seen him. This is Lord Cockburn speaking, 
within the last ten years : 

**I tried a case not very long ago at Hartford, where a man was 
charged with night poaching, and with a most serious assault upon 
a keeper — the keeper having been most cruelly used. The keeper 
was a most respectable man, head-keeper of a nobleman in the coun- 
try. Nobody doubted his perfect veracity and intention to speak the 
truth, and he swore most positively to the man. I had not the 
slightest doubt of his testimony. The Jury convicted the prisoner. 
It turned out afterwards that we were all mistaken. It was shown 
satisfactorily that he had been mistaken for another man. There- 
fore I quite agree with what was said by the learned counsel for 
the defendant, that in ordinary cases Identity is a very difficult 
point; and here it is the question at issue in this case.** 

Now this is the language of one of the most learned and 
accomplished men who ever sat upon the English bench, 
speaking in recent times and giving recent experience as to 
the danger of relying upon this matter of identity. He men- 
tions two convictions occurring under his own eye, where 
honest witnesses swore to the fact of identity, one of them 
having been assaulted by the man, whose perceptions were 
sharpened, who was eager to know his assailant, and that man 
was in error and the prisoner was improperly convicted. 

Starting with this general caution, gentlemen of the jury, 
the wisdom of which every just man would recognize, we 
come to the evidence of identity furnished by the transactions 
at the American Hotel. From that point, it is alleged this 
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accused carried the unhappy deceased to her final doom, as it 
has been so frequently called, in the reservoir. Now what is 
the evidence upon that subject? See. There is one witness who 
undertakes to identify this accused on the evening of that 
day — Friday evening. That gentleman says — Morgan Treat— 
that he was sitting reading a newspaper and that the accused, 
as he thought and remembered, though he would not be posi- 
tive, as to his identity, came in through the door; the door 
opened and with it came a blast of wind. He looked up and 
thought he saw the accused and he passed him by. That gen- 
tleman said, “I would not be positive it was he; my impres- 
sion is that it was the accused,” and that was all he would 
say as to this passing glance he had of him. When he got 
to the office, if it was the same time at which Mr. Treat saw 
him, he walked up to the counter and handed his card to Mr. 
Dillard. Mr. Dillard had never seen him before. He did not 
see the name on the card. He gave a mere glance at it, called 
the servant, gave the servant the card, who carried it along 
with the person to the parlor. He took no particular note of 
this individual; there was nothing to attract his attention. 
The act he was performing was the common one of inquiring 
for a guest in the house and handing his card, and he called 
the servant and the servant took it up to the room. Indeed 
he had but a passing glance of a man that he had never seen 
before, and that man he thought had a mustache. Well, at that 
very same time, there stood at the corner of the counter a 
gentleman by the side of Mr. Treat who had seen the accused 
before and knew his identity, and that man was the elder Mr. 
Dodson. He says he had a glimpse of the man who came with 
the card, just as Mr. Treat did. He looked at him. He had 
seen the accused before then, passing about the street some- 
times and in the American Hotel at other times, and knew 
him; had taken him to be a Mr. Bagby. But the recollection 
of the features of the accused was in the mind of Mr. Dodson 
and when Mr. Dodson looked at this person who handed the 
card, just as young Mr. Dillard looked, he said he did not 
recognize him, and that he was not the accused ; that from his 
knowledge of the accused, he would have recognized him, but 
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he did not. So that you have at that very instant of time, 
first, the passing glance of one who had never seen the accused 
before and the passing glance of one who had seen him before, 
and second, the man who had seen him before did not rec- 
ognize him; the man who had not seen him before thinks he 
did. 

Now upon the question of identity, upon which you are to 
pass, as to whether that was the man, under the rule of law 
which has been laid down for you by this court, that you are 
to be satisfied beyond reasonable doubt of every fact essential 
to this man’s conviction, and this is one of the most essential, 
you have two witnesses dilfering about that very fact of iden- 
tity. You not only have this caution which I have read you 
from the law book as to the danger of accepting identity 
from passing glances, but you have, superadded to that, the 
statement of one who knew the accused that, in the glance 
he took of him, he did not recognize him. Well, sirs, if that 
does not create a rational doubt in the mind of any fair man 
then it is in vain that there should be competing and con- 
testing proof. If Mr. Dillard had said, “I knew this man 
before, I knew him well,” was one of his acquaintances or 
friends who had come there and handed him the card, if he 
had said, “I saw this card and recognize the name of the 
man,” the ease would be different. But he saw nothing upon 
the card; he had but a passing glimpse of a man whom he 
had never seen before to his knowledge, and upon that testi- 
mony you are asked to say that this accused was the man 
who came to that counter on that night. 

Nor is this all. I call your attention, gentlemen of the jury, 
to one most striking fact in this case. It is one of those facts 
connected with that whole transaction at the American Hotel 
that gives me pause: That man Tyler who carried that card 
to that lady’s room never delivered it to her. He says he does 
not know what has become of it; it has been lost. If that 
card was before you, you would know whether the name of 
Thomas J. Cluverius was upon it. But Tyler testifies that he 
had it — ^had it after he had turned the young lady and the 
gentleman into the parlor together, and cannot remember 
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what he did with it. But he went with the gentleman to the 
parlor. There was no one there. The young man went in Ihe 
parlor and just as Tyler was in the act of going out he saw 
two persons coming up the steps, a young lady and an old 
man, the young lady in advance, whom he recognized as the 
occupant of 21, accompanied by an old man ; that those two 
people went into the parlor where this young man that he had 
brought up from downstairs was sitting, and that they sat 
down and the old man said to him, “Here’s a lady who wants 
a room.” Now, mark you, the story that is told by Tyler. It 
will be useful when you compare it with some other testimony 
in this case. This old man said, “Here’s a young lady who 
wants a room.” There was that intelligent girl who, if his 
statement be true, had occupied room 21 .since the preceding 
morning at 2 o’clock, had eaten her breakfast in it, had gone 
out from it, had returned to it at dinner time, had gone again 
out of it ; it was within sight from the j)arlor and on the 
same floor, and this negro stands up and tells this jury that 
the young lady sat still and allowed this old man to say in her 
presence that he wanted a room for that young lady, and 
that she did not open her lips, and he said in reply, “I can 
give her a room,’’ and took her out and carried her to 21, 
where she had been not less than three or four times that 
day — 21 being on the same floor and within .sight of the parlor 
door, and that she in all this time never oi)ened her lips. Sirs, 
it is the most marvelous tale that was ever told to a sensible 
jury. She was not dull ; she was not terror stricken. She was 
an intelligent girl. And all this colloquy is going on over 
her head and she does not open her lips ! How do you explain 
it? Who can explain it, except upon the theory of that mag- 
netic or mesmeric influence always exercised over her by this 
accused, as we learn, which made her dumb and speechless. 
Aye, more ! Made her an idiot. And after going to this room 
she was in the presence of this accused. They were together 
in the parlor. Not a word passed between them, not a sign 
of recognition, and the young man said to Tyler as he went 
out and passed out of the hotel, “That is not the young lady 
I wanted to see.” She had gone to her room. He left the 
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hotel at the same time with the old man, went down the steps 
of the ladies’ entrance and went out of the hotel In Tyler’s 
colloquy with the young lady, Tyler says he said, “ 'There is 
a young gentleman there that says you went to school with 
his sister that wanted to see you.” She replied, “Well, where 
is the young man?” He answered, “1^11 go and see if I can 
find him, ” and he went down and in a few minutes the young 
man came around into the ofiice of the hotel again. Mark 
you, gentlemen, Tyler has varied his statement between the 
coroner’s inquest, where he testified, and his statement before 
you. He puts those words into the lips of the young man 
before you. In the trial before the coroner’s jury he puts them 
in the lips of the young lady. But he says, “I saw the young 
man and told him that the young lady said she would see 
him, and thereupon I went back to the parlor with him and 
went to her room and she came and I left them together.” 

Now that is his statement. Mark you! The statement he 
makes with reference to the original appearance of these two 
parties is improbable and unnatural. His identification of this 
young man is not only vague in itself, but is contradicted 
by his own conduct and action as detailed by himself. You 
heard what I read from the statements made before the cor- 
oner’s jury, where he testified. He described this young man 
as a half a head taller than himself, a slim young man with 
a mustache ; that he had on a derby hat and a reversible over- 
coat, both of which he had on before the coroner’s jury as 
he stood before Tyler while he testified, and he said, “I rec- 
ognize him by that derby hat and that reversible overcoat.” 
He made some parleying here about the reversible overcoat, 
but he said it before the coroner’s jury. He made no parley 
about the derby hat, for that was one of the items upon which 
his identification was predicated. And then, on that very 
night, after this party had left, as he says, he met a young 
gentleman who stayed in the hotel and asked him about the 
young lady that he had gone out with. He had confounded 
another guest at the hotel with this accused on that very 
night. He said that he brought this young man up from the 
office. There was that glare of li^t upon the occupant of 17. 
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He came into his room and asked him that question. He says, 
of course conveniently enough, that when he turned up the 
gas the young man said, “I didn’t go out with any young 
lady.” And then he said he saw he was not the man. But 
he had taken him for the man when he asked the question. 
To show how little the actual identity of this accused rested in 
his mind, he himself, within a few hours after he had seen 
him, asked another if he was not that man. 

Now, sirs, when you are asked on your consciences to pass 
upon this question of identity, you arc asked to accept this 
man’s testimony as to identity who did not rely upon it him- 
self. That witness is asked again, ‘‘Did you see any other 
guests there that night?” To show you how imperfect his rec- 
ollection is I will call your attention to this. It was his duty 
to superintend the rooming of the guests for that night. That 
was his business, he testifies. And on that very night there 
arrived five passengers on the 9:30 train by the Fredericks- 
burg road, an elderly gentleman and his daughter, another 
gentleman, his wife and a little child, and they all came in 
the ladies’ entrance and went into that parlor, and they were 
carried to their rooms by Tyler, as was his business, and yet 
that man says he has no recollection in the world of seeing 
a single one of these guests, and therefore, Dodson says, the 
real fact is, and he has no doubt about it, that this young lady 
and the old man whom Tyler professes to have seen were this 
lady and gentleman who came in on the 9 :30 train and went 
into that parlor. 

But when you get to this question of identity you find them 
all conflicting. This last witness who testified said that the 
man who came in was a man about forty years of age, not an 
old man. There is doubt all over this matter of identity, and 
I believe it is the solemn truth of this ease that those two 
that Tyler saw come in, and that the others saw come in, were 
the guests who came by the Fredericksburg road, as the regis- 
ter shows and as Mr. Dodson remembers, and who went to 
that parlor, a young lady and a gentleman answering as near 
as may be to the description that Tyler gives of this old man 
and young woman. 
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Now, sirs, that is all the testimony with respect to these 
parties, except the testimony of Gratton, another servant 
there. And what does he say? "Why, he says that these people 
came back into the parlor between seven and eight o’clock 
He differs with Tyler in respect to tho^e who came in, nearly 
or quite an hour in point of time. There is no agreement 
among them in any respect. They are all testifying of a 
person that they have never seen before. They are speaking 
of a man whose countenance did not and could not impress 
itself upon their memories. They speak after the lapse of con- 
siderable time, with no link to hang their memories upon, 
and, therefore, the testimony of identity is not proved with 
that clearness and certainty which is required. 

Now those are the transactions in the American Hotel. 
Tyler does not profess ever to have gone back to that parlor 
after he left these two persons in there, according to him, 
somewhere about twenty minutes to nine o’clock. No one ever 
saw him or heard him leave that hotel. I do not believe, gen- 
tlemen, and I shall never believe, that this deceased ever 
crossed the threshhold of that hotel after she left it about 6 
o’clock in the afternoon. I believe that she never came back 
with this old man at all, and there is no human ingenuity 
which can account for what took place in that parlor when 
these people were face to face. 

Now, mark you, it is charged that he and she were here by 
concert. If Tyler’s testimony is true, they had never seen 
each other before that day, they had never been together at 
all, because she said and he said, as Tyler reports in the one 
case and in the other, that she thought he was the young man 
with whose sister she had been to school and he thought she 
was the young lady with whom his sister had been to school. 
But it is manifest that when they turned their backs upon 
each other, she going to her room, 21, and he going down the 
ladies’ entrance steps and going out of the hotel, there was no 
ground to suppose that they knew each other or intended to 
meet each other, because, if Tyler’s testimony is true, the 
young man within some five minutes afterwards entered the 
office of the hotel and he saw him by mere accident and ac- 
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quainted him with what had passed between the young lady 
and himself, and thereupon, he says, they were carried to the 
parlor together. But if his story is true, she had gone to her 
room and gone for the night, and the person who was seeking 
her had left the hotel, and their subsequent coming together 
was the result of mere accident, if it is true they met at all. 

Now, sirs, this is the state of the proof as to that night at 
the American Hotel. How can you say, gentlemen, that the 
identity of this young man is proved, in the face of Tyler’s 
own doubt in respect to it? Tliey left the hotel, it is said. Then 
comes the next step in this scheme. Mark you, you are to trace 
them step by step to that reservoir. You are to do that by 
solid, substantial facts. If what I have already related does 
not throw a doubt over the identity of this man, then there 
is no force in reason or in deduction. And I do not believe 
that any just man, with his hand upon his heart, can say 
that it is proved beyond a reasonable doubt, proved to a moral 
certainty. Why, sirs, what do you mean by a moral certainty? 
That has to be determined by your own consciousness. Sup- 
pose your own brother stood in this prisoner’s place, or your 
son. Would you condemn him upon this testimony? Suppose 
your friend sat there. Would you say “the evidence of his 
identity, from these passing glances, was such as that I can 
face my Eternal Judge and say I have a moral certainty; 
I know by the aid of my reason and judgment and conscience 
that that is the man, and I am prepared to stake my future 
accountability upon it’’? 

Now, sirs, what is the next step in this proceeding? Why, 
they profess to recognize tliis couple, a couple who were never 
seen to leave the hotel by any human eye, with having been 
upon the street railroad car, and you have this tug-horse man, 
and it would take more than two horses to pull any sensible 
man into the belief of his statement. At night, across the 
street, he hailed the car, he ran and jumped on the front 
platform and saw these parties through the closed windows. 
Mr. Williams testifies that the car windows were all down 
and the glimpse the tug man had of these parties was throu^ 
the closed windows, those foggy panes of glass on the front 
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platform throu^ which he looked into the car while they 
werei sitting there. And yet he swears with the most aboond- 
ing confidence. Williams does not remember that the tng- 
horse boy got up there at all. He had run way out of his 
place, but with the most abounding confidence he testifies that 
he recognized this couple, and recognized this accused as one 
of them. Sirs, do you believe it? A man that he had never 
seen before and of whom he got this passing glimpse after- 
wards! It is said they went in that car out to Reservoir 
street. Is that proved? Mr. Williams has no recollection that 
any such couple got on at the American Hotel. He does re- 
member that a colored man, perhaps one or two persons, got 
on between the American Hotel and the post ofiice. But he 
remembers no gentleman and lady getting on. He does re- 
member that a gentleman and lady got on at 15th street and 
went to the end of his route. When the car had stopped, 
these parties got out. And then what occurred? Mark you! 
The object is to prove the identity of these two, one of whom 
it is alleged was the accused. When he got out of the car he 
turned and asked Mr. Williams whether that was Reservoir 
street, or what street that was, and he asked him what house 
was that — ^Morton’s Garden, mark you! It has been proved 
that this young man was two years at the Richmond College, 
not far from Morton's garden. A more conspicuous place 
than Morton’s garden, every gentleman on that jury knows 
does not exist upon Shocko Hill, and a better known street 
is not in the city of Richmond than Reservoir street, a broad, 
wide avenue by the side of Morton’s garden. And this man 
who it is said had this deadly purjKee in his mind, turned 
around in his tracks to go to this car conductor to ^ow him- 
self to him and to ask him questions which, if this accused 
was the person, he could answer as well as or better than 
the car driver himself. Mr. Williams won’t identify him, but 
he describes the person who addressed that question to him 
as one who had a li^t mustache, and hair around his ears 
tending to curl. Now, it is proved by the common consent of 
every man in this case on both sides that on the morning of 
that day that man’s hair had been clipped short in the barber 
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shop and his face had been smooth shaven, and Mr. Williams, 
a conscientious man, when he is confronted with him, says, 
“I can’t recognize that man; I won’t identify him; he looks 
something like him, but I can’t say he is the man.” And yet 
you gentlemen are constrained, if you follow the lead of the 
counsel for the Commonwealth in this case, if you walk by 
faith and not by sight, if you follow your imagination, as he 
has done, and not the solid facts in this case, to say upon 
your oaths and your consciences that the man whom Williams 
saw was the accused, when he, with his hand upon the gospels 
and his eye upon his Maker, refused to say. Now, why should 
you do what he cannot and dare not do? It is asking too 
much from conscientious and honorable gentlemen. 

And again. They were met upon the opposite side of the 
street. Says Mr. Williams, “They went up on the left hand 
side of the street.” Said Doctor Stratton, “I met them on 
the right hand side of the street,” and that gigantic individual 
turned and asked him the time of night and startled him 
with the idea that he might be assaulted, and he told him 
the time of night. Now what did he tell him? Dr. Stratton 
says he took out his watch and went to the edge of the side- 
walk, where the light could be brought upon the face, to give 
him the time of night; that one of the hands was off his 
watch; his watch was not keeping time; it was some twenty- 
five minutes too slow ; but he knew his watch was wrong, and 
he told him it was a quarter of nine o ’clock. Now is it not fair 
to suppose that Dr. Stratton in giving that hour allowed for 
the twenty-five minutes. Gentlemen, it is one of the marvels 
of this case how the evidence grows. When Dr. Stratton first 
gave his testimony before the coroner, he said, “It was quar- 
ter past nine o’clock, because I looked at my watch and saw 
it,” and he did not whisper a suggestion that there was any 
error in the computation of time. That memory came to him 
after he had given his testimony upon his solemn oath and 
fixed the timft at a quarter past nine. It is doing him no 
injustice, therefore, to suppose that if his watch was in the 
condition in which he knew it was, when he gave the hour of 
quarter past nine, he had allowed for the defective working of 
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his watch and struck off or added to the time. It is fair to 
assmae that he would not have forgotten that when on oath, 
sworn to tell the truth, the whole truth, and nothing but the 
truth. He swore he told him it was quarter past nine o’clock 
and that his subsequent recollection came to him that his 
watch was wrong, and therefore he tliinks he gave him the 
wrong time. You will observe that a quarter past nine o’clock 
demonstrates that the couple that were seen by Stratton was 
not the couple that left the cars. And that stood recorded 
upon the coroner’s inquest returned here as an official paper. 
The cars stopped at twenty minutes to ten o’clock. That was 
the time they left Mr. Williams. They had gone some little 
distance down Beservoir street, and if Stratton saw a couple 
at a quarter past nine it could not have been the couple that 
got off the cars at twenty minutes to ten. Now upon that prin- 
ciple which you have heard so frequently announced from 
the authorities during this trial, that honest men — and I do 
not charge Dr. Stratton with any dishonesty — ^may convince 
themselves, where public attention is aroused, where the whole 
dty is agog with this thing — may pursuade themselves that 
there was an error in this computation of time, you add 
twenty-five minutes to 9:15 and you perceive it gives about 
five minutes for them to walk from the car to where Stratton 
saw them. But let the statement rest where he first put it, 
where we have a right to claim it shall stand — ^because I be- 
lieve that when Dr. Stratton gave the hour he allowed for 
the difference in time and that his subsequent recollection is 
at fault. But what did he know of the two. He does not 
describe the man at alL He does not pretend to recognize 
them, does not come as near to recognizing him as Williams 
does. He gives you no aid whatsoever. And that is the last 
that was ever seen of these two persons who are supposed 
to have been the accused and the lady occupying 21. 

Now I ask, gentlemen, can you, upon your consciences and 
upon your honor, say that it is proved to your satisfaction, 
and beyond a reasonable doubt, that the accused left the 
American Hotel with the deceased, was on that car, left that 
car, was on Beservoir street on his route to the reservoir? 
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If you can say that, this ease is ended. That you cannot say 
that is too plain for doubt. That you cannot take Stratton’s 
testimony and Williams’ testimony and pronounce upon them 
a judgment of conviction against the accused is plain, be- 
cause they did not identify him. Before you can accept the 
evidence of his identification, it must be proven by them that 
they identified him. Neither one of them will say he did. And 
you are asked, upon your consciences and your oaths to say 
they did, in spite of their refusal to furnish you that testi- 
mony. Now I say, gentlemen, that it is in vain to turn this 
controversy into a mere matter of declamation and rant. It 
must be proved, step by step, and I will submit to any fair 
man on earth whether the testimony of these two last wit- 
nesses, Stratton and Williams, does not dispose of the question 
of this man’s identity finally and forever. If I have misrep- 
resented their statements, or those of any of the other wit- 
nesses, I beg you will correct me. If I have understated what 
Williams says, and understated what Stratton says, I shall be 
glad to be corrected. I say they both said they did not identify 
this accused, and you are asked to say, upon your oaths and 
consciences, that they did. Gentlemen, you cannot do it and 
you will not. 

Now while it is a matter of inquiry as to this note that 
was sent in at the American Hotel in the morning, all that 
class of questions is of secondary importance when you come 
to trace the movements of those people in the evening, and 
there is no human eye that saw them leave that American 
Hotel, and no human eye that identified them when they 
passed up Main street and to Reservoir street. And upon the 
subject of this note in the morning, let me stop to offer you 
one or two suggestions. Gentlemen, it is one of the most 
remarkable facts in this case, to which I call your attention, 
and I call the attention of every man who has heard the 
testimony already. It is said a boy brought in a note. The 
presumption is it was sent by Thomas J. Cluverius because 
the answer was addressed to Thomas J. Cluverius. That boy 
is said to have been a newspaper boy and this town has been 
itmsac^ed to find him. Every man, woman and child in it 
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has been a detective for the purpose of ascertaining who that 
boy Js, and whether it was done or not I do not remember, 
but it was suggested in the newspapers that they should put 
out what we used to call in old times a “noration” in the 
African churches, and I suppose it was done for that boy to 
turn up. Where is he? Who secrets him? Who has swallowed 
him? Cluverius went away the next morning and unless — 
and I do not say that you i^ould not accept that theory as 
well as any other propounded upon the other side, tinlftwa he 
drowned him in the river — and then I suppose you would 
have a hullaballoo from somebody who is connected with him, 
unless he drowned the entire generation, and yet here in this 
city, in the midst of the excitement occasioned by this case, 
within a few days after this body was found, with the entire 
city agog hunting for this boy, he has not been found. It is 
my opinion he has been secreted. I do not believe, and I do 
not believe any sensible man will believe, that a boy could 
have gone into the American Hotel in the broad daylight, a 
newspaper boy, and have concealed his identity through all 
this time. This accused left the next morning at daybreak. 
He was in King and Queen until he was arrested. He has 
not been abroad to manipulate this boy. But somebody who 
is interested in keeping that boy out of sight has succeeded; 
because if there had been a boy missed, if he had gone away, 
except with the knowledge of those who were interested to 
conceal him, the fact would have been known, and I state it 
as one of the most striking circumstances in this case that 
that witness, who of all others on earth, could identify this 
accused as the i)erson who sent that note, has been sup- 
pressed by somebody interested to suppress him. 

Now that note came by him. Who ever saw the direction 
on that note? Who ever saw what was written on it? Mr. 
Dodson said the note had an address. I do not think he is 
absolutely certain of that. I think, however, he said it had 
an address, but he did not say what the address was. The 
card that Tyler had has been lost. The boy has dropped out. 
This note lay upon Mr. Dodson’s desk from Friday about H 
o’clock imtil the following Saturday evening, when, without 
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looking at it, he tore it up and threw it into the waste box, 
a box full of papers, and then he, assisted by Jack Wren, 
hunted and found that paper: How was it possible for Mr. 
Dodson to have identified this as the paper that he saw. The 
paper that he tore up had four sides. The note was written 
on an ordinary piece of note paper — ^an ordinary sheet of note 
paper. This little scrap that you have here is all of it (ex- 
hibiting same). 

Now, I do not want to be mistaken about these statements. 
I repeat, and if there is any question about it I will turn to 
Mr. Dodson’s testimony which lies before me — I repeat that 
he says what he tore up was on a sheet of paper, four pages, 
and this is all they got, that little scrap (exhibiting same), 
“Will be there as soon as possible, so do wait for me.” 

Now the letter that was addressed, mark you, by a sup- 
posed confederate, who came down here for the purpose of 
meeting this accused is responded to by the deceased, “Will 
be there as soon as possible, so do wait for me. ” As if the note 
had said, “Come along, I am in a hurry,” or something. 
A man who had come here for no other business, it is said, 
than to consummate some plan to enable this unfortunate girl 
to pass through her hour of travail! And yet this note is 
written as if it was to somebody who was in a hurry to get 
away from a place and she asks him to “wait,” adding that 
she will be there as soon as possible; and she hurries out of 
the hotel almost as soon as the note is gone. 

Now, gentlemen, how do you interpret that? Who has in- 
terpreted that for you? That little scrap is found there. 
Where is the balance of this sheet ? Who can tell ? And I was 
very much struck by this scrap. If you look at it for your- 
selves, you will see that a most remarkable gap is between 
that “cl’ and that “1” (indicating), the “c” being prin- 
cipally upon one side of that chasm and the “1” being a 
long distance on the other. It is not at all impossible that 
somebody may have substituted this document for that which 
Mr. Dodson thought he recognized. He had never seen the 
name of T. J. Cluverius. It was not until after this thing 
had been put together, having been found in the waste basket. 
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that he saw the name upon it and then took it to be ‘‘Clmn- 
ents,” I think he said, and then hunted throu^ the directory 
for the name and could not find it. It was not until this 
scrap was taken, I think, by Jack Wren to Mr. Quarrels whmi 
he deciphered the name of Cluverius. But I repeat, you lo(^ 
for yourselves and see. It is not at all impossible, looking to 
the fact of this boy ’s suppression, looking to the other circum- 
stances of this case, that whoever was interested in personating 
him got up this note and deceived Mr. Dodson ; because I aver, 
and every sane man will agree with me, that if she and he 
were in concert and had come to the city of Bidimond to 
carry out the agreed plan, she would never have written to 
him in that language. She knew that he came on purpose 
and would stay to meet her, that that was his only object, 
if such was the conspiracy, and this language, “Will be there 
as soon as possible, so do wait for me,” implies that this man 
is likely to go away, and she implores him to wait. And the 
charge is that they came down here to consummate a scheme 
in common, and that was his only business and purpose. 

Now, gentlemen, there are, as I said, mysterious circum- 
stances connected with this note. Mr. Dodson may honestly 
— and he is an honest gentleman — ^have been imposed upon. 
He had never seen that name upon it. Somebody who pro- 
fessed to be hunting for it might have substituted this note. 
The contents have neither sense nor reason in them. I mean, 
upon the theory that there was a conspiracy between these 
parties. And that is one of the things which you in your 
retirement will consider and will have to explain to your 
satisfaction — one of the added mysteries of this case. Now 
it is said, gentlemen, the moment this note was received that 
proves it was T. J. Cluverius who had written the note to 
which this is a response. Does that follow as a necessary con- 
sequence? Does it prove, if it was T. J. Cluverius, that he was 
to meet her for any improper purpose? Does it show that he 
meant to murder her, or tend to show it ? And then you have 
all the circumstances of this case transpiring at the American 
Hotel, which I have gone over perhaps more in detail than 
was necessary, because they have been traversed in a large 
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iii6flsur6 by iny &ssoci&t6s. Sut this c&86 c&nnot be too much 
presented to n fair and just jury. It is a case depending 
upon that class of testimony which is the most dangerous to 
act upon — circumstantial testimony, and every just man will 
want to hear all that can be said upon either side of the case. 

Sirs, upon this subject of circumstantial evidence, let me tell 
you, so dangerous has action upon it been considered that in 
some of the state constitutions a man’s life is not allowed to 
be taken upon circumstantial evidence. By the laws of some 
of the states, commutation shall be granted where circum- 
stantial evidence is the groundwork of any conviction. 

“In Illinois, in 1841, three brothers named Trailer were arrested 
on the charge of murdering a man named Fisher, who. when last 
seen, had been in their company. Strong circumstantial evidence 
was produced showing the traces of a death struggle in the spot 
where the homicide was alleged to have been committed; and the 
case was fortified by expressions alleged to have been subsequently 
used by one of the brothers as to his having become legatee of the 
deceased's property. The examination had scarcely finished, before 
one of the three defendants made a confession, detailing circum- 
stantially the whole transaction, showing the previous combination, 
and ending with a direct statement, under oath, of the homicide. 
Fisher, however, made his appearance in just time enough to inter- 
cept a conviction; and the only way of accounting for the confession 
which had been produced was that the party who made it, in the 
desperation of impending conviction, took this method of cutting 
short suspense.” 

There they not only proved the guilt of the accused by 
circumstantial evidence, but the circumstantial evidence 
seemed so strong that the party himself confessed his guilt, 
and after his confession the person alleged to have been mur- 
dered walked into court. 

A similar case occurred in Vermont but a short time ago. 
(See 6 Am. St. Tr. 73.) And I have received within the last 
few days two newspaper slips, one from Fredericksburgh, 
which I will not trouble you to read, of an execution of a 
man in the county of Caroline for murder, when it turned 
out that a person in Missouri, afterwards executed on the 
gallows, confessed that he had done the deed and sent back 
to the family the watch of the murdered man. 

Gentlemen, before taking a final leave of the occurrences 
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at the American Hotel, it is my duty to meet a piece of testi- 
mony which has been, and I suppose will be, very much 
relied upon by the counsel on the other side and whi^, upon 
this question of identity, looks formidable, until you examine 
it in the light of the rules that have been laid down for testi- 
mony of that class. I do not fear at all to encounter it, and 
though I have a very great respect for the gentleman who gave 
it, I believe that he is in a state of self delusion, and I think 
that that can be demonstrated. Perhaps the most specific evi- 
dence in this case was given by Mr. James. He said he met 
the accused and Mr. Pollard that morning somewhere about 
eleven o ’clods, at the door of Messrs. Warren and Quarrels, 
some three or four doors above the American Hotel. He said 
he spoke to Mr. Pollard. He did not remember speaking to 
the accused, but he saw him and identified him. Passing 
along thereafter on that day, between the hours of eleven and 
four o’clock, he saw, or thought he saw, the accused and the 
deceased standing at the comer of 12th and Main streets, a 
little retired from the sidewalk, the lady herself standing 
down in the direction of 12th street near the window of the 
American Hotel, Mr. James passing along the sidewalk of 
Main street. He said he observed them as he passed. He 
described the lady, and you will observe, gentlemen, perhaps, 
the most remarkable illustration afforded by this case of the 
danger of attempting identification by casual views. He de- 
scribed the lady as neatly dressed, of handsome appearance, 
with laughing face, and the gentleman standing with her. 
You recollect the gentleman from Belle Isle, the principal 
gentleman there, who testified before you. You recollect he 
described the couple he saw over on Belle Isle, and nearly all 
the witnesses so described her except one, who spoke of the 
lady as “a noble looking, handsome lady,” while another said 
the moment he cast his eyes on her he thou^t she ought to 
have been in the house; he saw at a glance her condition. 
How much of that was the result of self delusion you will 
deeide. Because all the others who spoke of her did not ob- 
serve that eondition in the slightest degree, and this gentleman 
said, as the others said, that he took them to be a country 
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eouple, having a valise which he described, on their way to 
visit some friends who lived on Belle Isle. 

Now Mr. James, who is a city man, as those of ns who 
know him well know, though not by any means a fanciful 
dr^er, is a gentleman of elegant tastes, and has a good eye 
for beauty, both in person and in dress, and he describes this 
lady as not extravagantly, but well dressed and in laughing 
mood, and the gentleman as well dressed. These witnesses to 
the identification of this gentleman differ. Why, a witness 
stood up here and said when he saw this man in the country 
he took him to be a dude, his dress was so unlike the dress 
of the countrymen there at King William courthouse where 
he saw him. He took him to be a dude! That is a modem 
phrase the exact meaning of which 1 do not understand. 
While some describe him as a countryman, others describe 
him as a dude. Mr. James described him as rather a city 
gentleman, handsomely attired, and all that. 

Well, he passed by them, he glanced at them, and what did 
he say? Now, mark you, I am trying this question of identity. 
What did he say ? He had seen the accused a few hours before 
in Mr. Pollard’s presence, and he says he thinks he had seen 
him before at his own store, and yet he tells you that, as he 
looked at him, he took him to be a gentleman from Georgia 
by the name of “Harrold,” and walked across the street with 
that impression in his mind. 

But on a second look I saw this gentleman still standing 
there was not Harrold. How do you reconcile the fact now, 
upon this question of identity, by passing glances? Why 
diould Mr. James have confounded a man that he saw a few 
hours before with a man in Georgia whom he might not have 
seen for months? Why should there have been any impres- 
sion on his mind with respect to Harrold when the person 
standing there, if it was the accused, had been in his presence 
but a few hours before and he had seen him before that timet 
It only shows that he was doubtful of his identity ; that while 
he believed it was the accused, still the impression that it was 
Harrold was in his mind and he carried it across the street 
with him and lotted ba<& with it in his mind? It had not 
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been removed when be crossed the street. Hence it is, gentle- 
men, that these passing glances of identity are to be taken 
with great allowance. No time is fixed anywhere from eleven 
o’clock until four. Mr. James cannot rem^ber where he 
had been. He cannot remember the men who spoke to him 
about that time — cannot remember some person who knew 
him andl whom he knew speaking to him. And yet he has 
persuaded himself, I have no doubt honestly, that he saw this 
couple standing upon that comer. 

Hentlemen, I pass away from the subject of the American 
Hotel, and the identifications there, and proceed to consider 
the other great facts in this case. Failing to establish that he 
went with this unhappy person to the reservoir by the evi- 
dence of those who saw him go, they introduce, for the pur- 
pose of connecting him with the ground and putting him 
upon the scene, a key which they ascribe to him. And they 
say, “Though we have not been able to connect you by any 
sort of reliable testimony with an actual personal presence 
on that spot, yet we find, and trace you by, an article /of 
property which belongs to you that was found upon that 
ground.’’ Sirs, I shall not traverse what has been so well said 
by my associates in this case. There is a great mystery about 
that key. The same hand which fabricated that note, if one 
was ever sent with the name of “T. J. Cluverius’’ to this 
unhappy girl, might have prepared everything else to hold 
him responsible for this crime. And this key is said to be his. 
YTho proves it? I do not mean to stop to discuss what has 
already been discussed : The fact that he took this charm chain 
from his watch, as one of the items of sm^icion, but I come 
to the evidence that you have to act upon that this key was 
his. And if it was not his, if it is not proved to be his by 
incontestible and solid proof, then that element upon which 
this conviction is asked is scattered into thin air and your 
task is ended. 

• Now, sirs, what is the evidence that it is his key? You have 
already heard the testimony of those who pretend to have seen 
him wearing such a key. No man who pretmds to have seen 
him wearing such a key ever had it in his hand. Mr. John 
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Walker thinks he saw him with such a key the last of Jan- 
uary, hanging to his watch <^ain, when the testimony is over- 
whelming that he never had such a key. All Plymouth, every 
man who knows him, has come here to testify that he never 
saw him with such a key as this. The men who know him 
have seen him with a key larger than this, with a red stone 
in the end of it. But no human being from down there in 
the village where he lives, where they saw him day in and day 
out, has been found. However, that county has been ransacked 
by detectives who have lived there by the month, to testify that 
he was ever seen to wear such a key. On the contrary, every 
intimate friend, gentlemen of the highest character in the 
state, have come here to testify that they never saw him with 
such a key in all his life ; that they have seen him with this 
other key, but never with the key found at the reservoir ; and 
while that testimony is negative, it is powerful testimony. 

Sirs, take it home to yourselves. You have friends and 
acquaintances who see you day in and day out. They see your 
trinketry and your jewels. You are diarged with wearing a 
particular watch key, and you call every friend you have' 
who lives around you and they say, “We have never seen him 
wear such a key as that.” Why, strangers are called. Judge 
Foster, sitting on the bench at King William, says he thinks 
he saw him with such a key as that but he won ’t swear to it. 
A man by the name of Gatewood said, “I think I saw him 
fingering such a key when I saw him arguing a case. Then 
he was not within five feet of me” — strangers to him and to it. 
And Mr. John Walker says, “I think I saw that key, though 
I did not have it in my hand, attached to his watch chain, 
when I was there in the latter part of January.” He does not 
swear to it positively. He thinks so. And yet, while I mean 
to say nothing in disparagement of Mr. John Walker, there 
is not a gentleman upon that jury who does not know the 
strong feding which he has in this case. I do not mean to 
say unnatural feeling, but give him credit for the most entire- 
integrity. Mr. John Walker’s testimony, if it were most 
positive, should be taken' with some allowance. But when it 
is doubtful and halting, as “I can’t say that that was ■the 
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key,” and you are asked to say upon that testimony that 
it was the key, in the face of the unanimous testimony of all 
his neighbors and friends, I ask how can you do it? That 
excellent old lady, Mrs. Tunstall, said she had never seen him 
have such a key and he never had such a key. And at last 
the whole question of identity turns upon the testimony of 
Joel. And what does Joel say? The most that he can be got 
to say is, that the accused is very much like the man who 
brought him that key, or brought him a key. 

Now, that is upon the question of the identity of the man. 
Mark you, the identity of the key is one thing ; the identity 
of the man is another thing. Upon the question of the man’s 
identity the most that Joel will say is, that he looks very 
much like that man, but that he will not be positive that he 
is. And you gentlemen are asked to take Joel’s doubts and 
be positive, when he will not. And then when Joel is pressed, 
what does he say? He is asked, “When did you see that 
man?” “Why, I saw him, or thought I saw him, when I was 
at Centerville.” “At what time?” “I don’t know what day 
of the week,” “What did you charge him for the key; what 
did he pay you?” “I don’t know. I have put down these 
things,” he said, “in a book. My recollection is that I have 
put down and charged this key to the person who delivered 
it to me for repairs, in a book, and that book was down in 
West Point at Mr. Bland’s, or in Centerville.” And the evi- 
dence in this case shows that that book was delivered by Mr. 
Bland to Nowland. Joel testifies that when that book got to 
him there were two leaves tom out which might have con- 
tained this entry. Nowland is not here to explain the condi- 
tion of that book when he got it. "niere mi^t have been three 
leaves, or four leaves, tom out that contained the mtry of 
this key in some other man’s name. Nowland does not come 
to explain the condition of the book when he received it. But 
Joel testifies that he had a duplicate book in his own posses- 
sion. Let me show you what he says upon that subject He 
gives no account of this duplicate book, except that he could 
not find it Why does he not produce the book which was in 
his own possession, whidi was a duplicate of that in Mr. 
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Bland’s possession, which might or would disclose the fact 
as to whose name was registered as the owner of that key! 

Now, sirs, where is that book! There were no leaves tom 
from that duplicate. And now, mark you, what does he say 
upon the question of the identity of this accused! The most 
that he will say is that he looked very much like the person 
he saw. Remember, gentlemen of the jury, he says he heard 
all about this Cluverius matter, all about the key; as soon 
as he saw a statement about the key, it popped into his head 
that the man for whom he had repaired the key might pos- 
sibly have been the man he saw, and he thought it possible 
he might be called as a witness, and that thereafter, mark 
you, he saw this man’s effigy, his portrait, in the Dispatch, 
and thought he recognized that portrait as the portrait of the 
man for whom he had repaired the key. Now that is his ac- 
count of the mode in which he identifies the man. 

Now let me call your attention to the proved facts in this 
case to show that that statement is not true and cannot be 
true. On the 6th of January, last, about two months before 
the subject of this key came up, this accused had stood in 
Joel’s store, face to face with him, and threatened him with 
prosecution if he did not deliver up that watch, and had 
signed a receipt for that watch, which was produced here in 
court. You will remember that Joel does not pretend ever to 
have identified the man for whom he repaired the key as the 
man to whom he delivered the watch. He had seen this ac- 
cused face to face in January. He had had a somewhat angry 
colloquy with him over the subject of this watch. The accused 
had been twice to his house on that day, and yet when the 
subject of this key was mentioned it never occurred to Joel 
that that man who had been in his store on the 5th of Jan- 
uary was the man who had given him the key. So that his 
recollection of him had passed out of his mind absolutely and 
completely. Because if he was speculating about the key and 
recollected that it was possible that the man for whom he had 
repaired the key might be the man, he would have known 
it on the instant and would have stated on the instant that 
the man for whom he repaired the key was at his house on 
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the 5th of January. And yet, sirs, you did not hear him 
mention that the man who was in his house on the 5th of 
January was the man for whom he had repaired the key. He 
saw him then twice that day. The accused signed a receipt 
with his name, *‘T. J. Cluverius.” Joel delivered the watch 
to him and does not pretend that he identified that man who 
stood face to face with him then as the man for whom he had 
repaired the key. It is therefore demonstrated that the rec- 
ollection of the man for whom he had repaired the key had 
passed from his memory absolutely and entirely. He says 
that when he saw one of these effigies in the Dispatdi he 
thought it was the man. I hope it was better than some of the 
portraits they have had in that paper. With the gentleman’s 
leave (Col. Aylett) I will tell you an incident that will re- 
lieve somewhat the tedium of this case. A gentleman stopped 
me on the street the other day. Said he: “I must tell you 
of a good joke. 1 happened to open a paper and I saw your 
likeness and I casually remarked to my wife, ‘They have 
got the old man in here.’ ‘Ah?’ said my wife. ‘They have 
found the old man?’ Taking the cue at once, I said, ‘Yes,’ 
and thereupon I folded down the paper where your name 
was disclosed and handed it to her. She looked at the picture 
and said, ‘He does not look like he was a murderer’. ” That, by 
way of illustration. I do not mean to say that the picture 
that Joel saw in the Dispatch was as bad as that. But the 
picture awakened Joel’s memory. The man’s face did not, and 
his presence did not and his conversation did not. But Joel 
had a revelation when he saw one of these effigies in the 
Dispaich. 

Gentlemen, it is asking too much to ask you to believe that 
Mr. Joel identifies that key. He does not identify it and will 
not identify it. He cannot do it. He says himself it cannot 
be done. He speaks of his books. He says that the key was 
shown to him by somebody who brought it from Jack Wren’s. 
Jack Wren says he sent it around to be examined. Joel said 
he looked at it, did not take any notice of it. I think he said 
he did not take it in his hand ; he was busy about the lamps, 
or his business, or something; but he said he did not know 
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anything about it, although the person who came to him 
asked him if a young lawyer had ever given him a key to 
repair, and although it had not been two months since that 
young lawyer had been face to face with him, quarreling over 
some matter of a watdi. And then, as if this identity was 
to be helped, they turn aside and denounce the accused be- 
cause this old negro who was on the stand said the accused 
got two dollars and a half out of him when he was not entitled 
to it ; that the old negro expected him to do what he did for 
nothing; that the accused told him he would charge him 
nothing and he charged him two dollars and a half for getting 
the watch which had been in Joel’s possession for twelve 
months, etc. But what has all that to do with the mere fact 
of identity in this case. Who proves that this key was the 
key of this accused? Certainly Joel does not. It is a mysterious 
thing, that key. Its whole history is curious. This key was not 
found upon the spot, at the time, gentlemen of the jury. A 
day and more, nearly two days had elapsed — Saturday, Sun- 
day about one o’clock. This body was found about seven 
o’clock in the morning, and Sunday at one o’clo<^ this key 
was found under the most extraordinary circumstances. You 
have heard that subject discussed. I shall not discuss it 
fuii;her. But I do beseech you, in passing upon this question 
of the identity of this key, to say whether Joel has proved it. 
And you know, from his own lips, that he cannot identify 
the man who brought the key; that all he will say is, “I am 
not positive, but he looks very mu<^ like the man.” Now, 
sirs, is that enough, in the face of this testimony that no 
such key was ever in the possession of this accused, by the 
testimony of any person capable of forming a judgment? 

But that is not all. There is one fact in this case to which 
you cannot shut your eyes. It is a fact proved by a Common- 
wealth’s witness, a fact that settles this question beyond dis- 
pute, and that is the testimony of this man Hunt. Now, 
gentlemen, it is vain to attempt to fritter that testimony 
away. He has been traveling around this town with Jack 
Wren, hunting for the boy who carried the note to the Ameri- 
can Hotel, and how often he has seen him is not known. But 
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before the coroner’s jury and before this prosecution began, 
before there was what we call a Us mota, when had had no 
interest and no motive for departing from the truth, within 
two days after the event — on Sunday, I think he testified, or 
perhaps on Monday — on Monday before the coroner’s jury 
and upon his oath, he testified that he had seen that identical 
key upon the bureau in the room of this young lady, and he 
said that when there was no one to gainsay him, when there 
was no prosecution against this accused and no one had any 
motive to induce him to depart from the strict line of truth, 
and he said it on his oath, with his memory fresh. From Fri- 
day about eleven o’clock until Monday, was all the time that 
had elapsed. Friday, Saturday and Sunday had scarce 
passed by when that negro swore he had seen that key upon 
the bureau in the room of that young lady. Sirs, it is not 
a matter of marvel that every effort on earth should be made 
to explain away that statement. It cannot be explained away. 
It has not been explained. For we not only have Mr. Minter 
to swear to the exact language, but we have Dr. Taylor, and 
we have that singularly upright and intelligent gentleman. 
Justice Richardson, to prove that that statement was uttered 
by him, and that the statement written down by Mr. Minter 
was read over to him ; and therefore you have before you the 
fact, to which you cannot shut your eyes, that this key which 
is said to have come from our possession was in the posses- 
sion of this young lady on the day upon which she disap- 
peared, in her room on her bureau, and though they may 
have flashes of light in that room now, and though they may 
now pretend he saw the hinge of a desk, or a drawer, or what- 
ever it was, and that the sun shining in a particular direction 
produced a particular result, gentlemen, that will not do. If 
there is any fact proved in this case, it is proved by one who 
had no interest to tell what was false, and when no prosecu- 
tion had been begun, who was telling it upon a memory not 
three days old, that that key was on that lady’s bureau and 
he saw it with his eyes. Now, if in the face of testimony like 
that, you will say that that man did not see it, if you will 
say that Joel’s doubtful and hesitating identification is to 
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be Accepted in its stead, yon will have departed from every 
rule that should govern a jury in deciding upon testimony; 
but I shall never believe that you will so decide. I have no 
more to say upon the subject of that key, except that it has 
not been traced to us. 

I come now, gentlemen, to one other point with which I 
shall trouble you. I meant to have called your attention to 
one circumstance upon the question of motive, which I beg 
you to consider now, though somewhat out of place. Mark 
you, gentlemen, (and I beg you to take it along with what 
has been said to you in reference to the conduct of this young 
man toward that young girl) it is testified to, and it is one 
of the most valuable pieces of evidence for us in this case, 
that Miss Bray was engaged to the accused and that the de- 
ceased knew it. Now that engagement had existed for two 
years or more, and it was known to her. Miss Bray states 
that in June, 1884, she got a letter from her recognizing that 
fact. The deceased knew of it by a letter which she had re- 
ceived from her in June, 1884. Now mark you, gentlemen, 
there has been some suggestion here that, under some promise 
of marriage or expectation of marriage, the virtue of this 
young girl was assailed. I only want to ask you to remember 
that within less than a month of the time at which it is 
charged this unlawful cohabitation took place between the 
accused and the deceased, the deceased knew that his heart 
and his hand belonged to another ; and hence there could have 
been no hope nor expectation on her part which could have 
allured her into the idea that she might perchance succeed 
in obtaining his hand. Independent, therefore, of the impos- 
sibility of this cohabitation, of its unnaturalness, of the want 
of opportunity, of his whole conduct, upon which I have 
already descanted, I beg you to take the fact that within a 
month of this alleged period Miss Bray had received a letter 
from the deceased in which she referred to the engagement 
between the accused and herself. So that that puts an end 
to any fanciful suggestions upon that subject. 

And now, gentlemen, I come to deal with perhaps what 
oug^t to have been the first suggestion in this case. It has 
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been treated by my associates and I deal with it only in gen- 
eral terms. I come to treat of the mode of death of this 
unhappy deceased. Was she murdered at all? Was not her 
death by her own hand? Sirs, you know it has been read to 
you more than once, and I shall not repeat it, that the idea 
of suicide was present to her mind in any time of great 
mental anxiety. She seems to have been a girl of strong 
emotions. Her character in that respect ran somewhat into 
extremes — ^joyous and despondent — and when these fits of 
despondency were upon her, suicide was constantly present to 
her mind; in her younger days, in her more mature days. 
This is not matter of conjecture. We have it from her own 
lips and from her own hand. In 1883 she wrote a letter to 
Mrs. Tunstall in which she was complaining of the domestic 
troubles she had to endure. What they were I care not to 
know. It is miou^ that she recites that they were so harrow- 
ing to her mind that she prayed for deaths and that if it 
were not a sin she would take her life, and invoked that 
power, upon which all in trouble lean, to strengthen her pur- 
pose against this desire of self destruction. That was in 1883. 
In 1885, coming down upon the railway to the city of Bidi- 
mond, where something was to be done between herself and 
some confederate here to relieve her from the condition in 
which she was, she said to a stranger, a kindly gentleman, the 
conductor of the train, who was speaking to her because he 
came from the neighboring county, and like a gentleman was 
attending to a solitary girl traveling on his train, when he 
spoke of the speed with which the cars were running, “I wish 
they would run off the track and kill me.” What did that 
mean? Why shall you not take these facts along with you 
when you consider the question whether or not she committed 
suicide? They are facts that cannot escape your memory and 
will have their due weight in your deUberation, and they 
[^ed a powerful li^t upon this mysterious transaction. They 
clear up what is doubtful and dark, and make plain what Dr. 
Taylor said when these scattered garments were found, one at 
Dunstan’s, another in the dead house, another near the south- 
eastern comer of the fmce of the reservoir enclosure, another 
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upon tiie reservoir walk: “It looks like the despairing act of 
one bent upon self destruction and as a mode of saying ‘fare- 
well to my friends and to the world’.” It not only disproves 
the idea of murder by anybody, but can be reconciled only 
with the idea of suicide, which was her idea in times of 
trouble. And what does this accomplished gentleman, Dr. 
Taylor, one of the most accomplished in his profession in the 
country, and an honor to the state and to science, say, super- 
visum corporates, as we say — there on the spot — ^what was his 
judgment then and there? Why he said, “My mind inclined 
to suicide. Every medical or scientific fact I saw was con- 
sistent with the idea of suicide.” He did nut mean to say 
that it could not be proved to be murder. But has it been 
proved to be murder? The facts he saw are still unchanged. 
He knew of these scattered garments. If this accused had 
been proved to have murdered her, of course Dr. Taylor’s 
theory of suicide was gone. But from what he saw, from the 
facts presented to his scientific intelligence, suicide was predi- 
cable from all that the autopsy disclosed. And Mr. Bose, yon 
have not forgotten, said in reference to this bruise upon the 
eye, that it might be received by a person jumping in upon 
that sloping wall and striking it. Dr. Taylor says that that 
extravasation of blood might have been occasioned by a blow 
after death, whether by a direct blow or counter-coup, it 
would only have required more violence, and as this girl threw 
herself into that reservoir, striking that solid wall with her 
head, the water not being deep enough to break her fall, there 
might have been a rupture, after all, of the little blood ves- 
sels and this extravasation which he found upon the brain 
might have been occasioned by that. And, gentlemen, it is 
considered a physical impossibility that she could have climbed 
that fence. Sirs, there is one fact in this case to which I call 
your attention. It has been rung throughout this country that 
that girl had to climb a fence three feet four inches high to 
throw herself into that reservoir. It has never been mentioned 
in print, it has never been said anywhere, until proved in this 
court house, that within thirty feet of where her body floated 
was a gate opened by a latch. She had nothing on earth to 
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do but to poll this latch aside, enter this gate and throw her* 
self into that reservoir, and she may have floated the thirty 
feet, to where her body was found, or she may have walked 
along, as you heard did those who got her body out, holding 
by this fence, in the 18 indies of space, perhaps tearing off 
this glove that she threw upon the sidewalk and there took 
her flnal leave of earth and plunged into the water and was 
drowned. Sirs, that gate has never been heard of until this 
case was brought up for trial. And there is the testimony of 
Mr. Lucas in this case, the man who first touched her body 
with that pole which is not here. A pole that might very well 
have made this bruise upon the lip, if not the one upon the 
brow. The body was taken from this spot and dragged by 
ropes up to the sidewalk and there it lay, and there is no dif- 
ficulty, by applying the ordinary rules of reason to the facts 
of this case, in showing how she might, without climbing that 
fence at all, which would not have been a difficult feat, have 
jumped into the reservoir through this gate. Mr. Rose thinks 
the gate was open in the morning. Why our friend Mr. Rose 
was in a state of great perturbation of mind that morning. 
He could not recollect whether he was there when the body 
was taken out. That body was there in his own reservoir and 
he could not remember whether he was there when it was 
taken out or not. 

But there are other physical facts about which there can 
be no dispute to which your attention has been called; but I 
will trespass upon your time long enough to call your atten- 
tion again to them, because they are pregnant and powerful 
facts. 

The theory is that this girl was thrown by violence, hurled 
into this reservoir. How hurled? What rational theory has 
been presented to you of that? That young man lift that 
young girl weighing nearly as much as he and throw her over 
that fence into the reservoir alive! That young man strike 
her a blow with his fist so hard that his knuckles did not 
abrade her delicate skin as to render her insensible and then 
throw her over I Why, sirs, do you not know that he could not 
have lifted that body, sensible or insensible, to have saved his 
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life and thrown it over a fence three feet and a high clean 
into that reservoir? 

What are these speculations and theories? It is said he had 
a confederate. What confederate? Who saw these prints and 
tracks of ^oes? Much ado has been made about tracks that 
came up the foot of the embankment from the hole in the 
fence. Why, who thought about that there, that day? It was 
never mentioned to Dr. Taylor by the people who had seen 
them and stood around him and helped to take that body out. 
Nobody conceived that those were the tracks of the woman in 
the reservoir there on the spot when the matter was being 
investigated. Dr. Taylor never heard of them then. Mr. Rose 
never heard of them then. Dr. Taylor says he saw some signs 
of tracks there. Doubtless he did. He got out there about 
eleven o'clock. Mr. Lucas and his four workmen had been 
there to this very place looking where the body was, and how 
often Mr. Rose and his associate, Mr. Higgins, had been 
trampling around there nobody knows. But there were tracks 
and tracks, and no measurement of tracks ; and yet the tracks 
are to be assumed to be the tracks of the accused. 

But I shall trouble you no farther with that branch of this 
case, which has been discussed so much better by others. But 
there is one fact, gentlemen, one of those physical facts, about 
which there can be no mistake. Human testimony may be 
erroneous, but a physical fact speaks for itself in language 
intelligible and unmistakable. Now all this theory of a strug- 
gle and a contest is put to flight by the single fact that I shall 
mention, and there is not a sane man who can divest his mind 
of prejudice who will doubt it. Around that girl’s neck was 
folded a little silk handkerdiief, pinned by a little jet brooch, 
and it stayed there in its natural position, untouched and 
undisturbed, through all this struggle, through all this hurl- 
ing into the reservoir and it is consistent only with the fact 
that she went into that reservoir plunging forward and thus 
received no shock and that handkerchief retained its place. 
Until Dr. Taylor unpinned it, that little handkerchief laid 
there just as she had put it on when last die decked herself. 
Sirs, you cannot get over such a fact as that. If there was a 
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, straggle, or scuffle, or strife, the very first thing that would 
have been disarranged, the very first thing that would have 
been broken would have been this brooch. Her hair was as it 
was when she made her toilet in the morning. There was no 
mark upon her dress. There was a little tear upon her jersey, 
upon the inside of one of these sleeved, which had been greatly 
enlarged by the washing subsequently, and that was the only 
place where there was the slightest injury to her dress. There 
was nothing about her person to indicate a struggle or a strife. 
Everything about her was natural. And there her dead body 
lay in the bottom of this reservoir, without a sign or trace of 
violence upon it, except this blow here which, with all respect 
for Dr. Taylor and for all doctors, I believe, if it had been 
violent enough to have made her insensible, and was made 
by a man’s fist, could not have been given without abrading 
the skin, or breaking it in some form. Yet Dr. Taylor said the 
skin was untouched, the cuticle was not disturbed. It was only 
when he washed the mud away from the face that he could 
see that there was any injury there, and then only by the fact 
that the skin had risen above the surface ; and cutting into it 
he found the blood vessel below engorged with blood, ex- 
travasated, which gave token that some injury had been, re- 
ceived upon the surface that disturbed and destroyed those 
vessels. And that is all. That mi^t be accounted for, and is 
accounted for, naturally and sensibly and consistently, with 
the theory of suicide; and I assert it rests at that. 

Sirs, if this man is that woman’s mturderer, then he de- 
seirves punishment. But, just in proportion as the crime im- 
puted is atrocious, in ^e same degree should yon require the 
evidence to be clear and conclusive. There is not a spot in the 
line of this proof where you can rest your foot with safety as 
upon a solid basis of fact. There is cloud and dpubt and 
mystery everywhere. And in these cases, upon the subject of 
identity, I had omitted to call your attention to one case, 
which I will do now, although, perhaps^ not in its regular 
order. 

In a case tried in England, after remarking upon the risk 
incurred in pronouncing on evidmice of identity exposed to 
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such a doubt, the judge said that when at thfe bar he had pros- 
ecuted a woman for child stealing, tracing her by eleven wit- 
nesses buying ribbons and other articles at various places in 
London, and at last into a coach at Bishopsgate, whose evi- 
dence was contradicted by a host of other witnesses, and she 
was acquitted ; and that he had afterwards prosecuted the very 
woman who really stole the child and traced her by thirteen 
witnesses. Eleven had sworn to her identity. These contradic- 
tions,'' said the learned judge, ‘‘make one tremble at the con- 
sequences of relying on evidence of this nature, unsupported 
by other proof." 

And again, another eminent English judge, Mr. Baron 
Alderson, upon a trial of this kind, said ; 

“It was necessary to warn the jury against the danger of being 
misled by a train of circumstantial evidence. The mind was apt 
to take a pleasure in adapting circumstances to one another* and 
even in straining them a little* if need be* to force them to form 
parts of one connected whole; and the more ingenious the mind of 
the individual* the more likely was it* in considering such matters* 
to overreach and mislead itself, to supply some little link that is 
wanting* to take for granted some fact consistent with its previous 
theories* and necessary to render them complete." 

Now, gentlemen of the jury, I shall leave this case with 
you, urging you to remember the advice of the wisest and 
most experienced in the land. Before taking leave of it, you 
will bear me witness that it is not my practice to flatter a 
jury, but it is due to you, after these long days and nights of 
trial, that I should say for myself and my associates, that we 
render to you our hearty thanks for the patience and kind- 
ness and unvaryingly kind demeanor with which you have 
listened to this case from beginning to end. On our side, we 
trust it to you in the confident hope that you will weigh the 
circumstances and the testimony ; that you will let this accused 
go quit of this charge. This unhappy girl has passed to her 
final account. That God who judges in mercy has no doubt 
pardoned and forgiven her. It can add nothing to her fate 
or future to take this man’s life without reason and without 
cause; and I implore you, in the name of that justice which 
you are sworn to administer, in the name of that oath which 
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you have taken to make true deliverance between this accused 
and the Commonwealth, not to add another victim under the 
idea that has been thrown out to you that he has lived long 
enou^ and that vengeance should claim him as her own ; but 
that you will respect his rights and the rights of those who 
advocate his rights. We have, in our humble and faithful way, 
stood by him in his hour of trial. Much of censure has fallen 
upon us because we have ventured to uphold his rights. It is 
just in such a time of peril, when clouds and darkness gather 
upon a man, and suspicion overspreads his horizon and prej- 
udice and passion are hunting him down, that he needs the 
aid of those appointed by the law to see that his just rights 
are achieved. And, for myself, now at an age when my blood 
is cold and thin, whatever of life there is in it kindles at the 
thought that a man shall be hunted to death, and I will defend 
him to the last, by all the methods the law allows; and in 
doing that I am rendering you a service and every good citi- 
zen a service, the law a service and jurisprudence a service. 
And we shall deserve and shall receive, when temper has sub- 
sided and passion cooled, the plaudits of all whose opinion is 
worth having, or that we value. It has belonged to my pro- 
fession, from its foundation, to stand by men of every class 
and kind in trouble. God grant the day may never come when 
the poorest or the humblest or the most forsaken shall need 
a defender ! Should such a day ever come, the glory will have 
gone out of that noble profession. 

We give you his case, with the earnest prayer that the God 
who rules the destinies of us all may guide your judgment in 
the interests of mercy and of truth. 

MR. MEREDITH FOR THE COMMONWEALTH. 

Mr. Meredith.: Gmtlemen — I should not do justice to my 
own feelings nor to the wishes of the Commonwealth if, before 
I took a formal leave of you in this case, I should fail to 
extend to you full and earnest thanks for your conduct and 
bearing through the length of the trial of this cause. You have 
borne without murmur the discomforts of this room and above 
all you have given a patient and intelligent attention to the 
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evidence developed before you and whatever may be the re- 
Bult of this case the prisoner cannot complain that you have 
not done as you promised to do — ^harkened to the evidence. 
You have listened earnestly and attentively, struggling with 
questions to arrive at an intelligent conclusion and you have 
^me yourselves with the earnest desire to see that justice, 
and justice alone, should be done both to the prisoner and to 
the Commonwealth. And I venture the assertion that in the 
kindness of your hearts you have placed upon the shoulders 
of the Commonwealth a burden that the law did not require 
she should carrj'. I venture the assertion that there is not a 
man on that jury who, when sworn to this cause, did not have 
in his heart the earnest hope that the young man who stands 
at the bar, a prisoner charged with the grave crime that is 
set forth in the indictment, might come forth acquitted. And 
not only did you enter the box with that feeling, but as the 
Commonwealth produced her evidence, and as the clouds of 
guilt gathered and gathered until the storm seemed about to 
crash him, all through it you never for one moment divested 
yourself of that humane wish. I do not censure you for it. 
The Commonwealth would rather carry it as a burden than 
that she should have her citizens devoid of such noble instincts. 
But I submit now that the day for such hope has passed and 
that the hour has come when you shall exercise, not your pas- 
sions, or your prejudice, or your hopes or your fears, but 
that you shall stand manfully in the exercise of your judgment 
upon the evidence in this cause. 

The defense has tried to frighten you by a citation of 
authorities on circumstantial evidence. But, gentlemen, I 
might cite to you case after case where men have been unjustly 
hung, not upon circumstantial evidence, but upon direct evi- 
dence; ease after case where men and women have sworn 
directly to the observation of crime and it has turned out aft- 
erwards that the parties were not guilty. And yet is crime 
to go unpunished? Is it because men err that men shall not 
do justice and do the best they can according to their judg- 
*nent and their consciences? And yet that is the plea. Let me 
read to you what has been regarded as the best decision that 
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has ever been delivered upon the question of eircumstantial 
evidence; it has been recognized now for nearly forty years. 
I read from the opinion of Chief Justice Cibson of Pennsyl- 
vania, one of the ablest judges that ever sat on any bench, 
American or English: 

"No witness has been produced who saw the act committed and 
hence It Is urged for. the prisoner that the evidence Is only circum- 
stantial and conseauently entitled to a very Inferior degree of 
credit, If to any credit at all. But that conseQuence does not neces- 
sarily follow. Circumstantial evidence Is In the abstract nearly, 
though perhaps not altogether, as strong as positive evidence — In the 
concrete it may be Infinitely stronger. A fact positively sworn to 
by a single eye witness of blemished character is not so satis- 
factorliy true as is a fact which is the necessary consequence of a 
chain of other facts sworn to by many witnesses of undoubted 
credibility." 

Let me pause to call your attention to a thing that I sup- 
pose has never happened in the annals of criminal jurispru- 
dence. Eighty-five witnesses have been produced by the Com- 
monwealth and the character of not a single one of them for 
truth and veracity has been attacked legitimately. So you 
have a case of circumstantial evidence so far as the facts of 
this case show you, based upon the testimony of a number of 
witnesses of unblemished character for truth and veracity. 

Indeed I scarcely know whether there is such a thing as 
evidence, purely positive. You see a man discharge a gun at 
another, you see a flash, you hear the report, you see the man 
fall a lifeless corpse; and you infer from all these circum- 
stances that there was a ball discharged from the gun which 
entered his body and caused death, because such is the usual 
and natural cause of sudi an effect. But you did not see the 
ball leave the gun, pass through the air and enter the body 
of the slain ; and your testimony to the fact of killing is there- 
fore only inferential — in other words circumstantial. It is 
possible that no ball was in the gun ; and we infer that there 
was, only because we cannot account for the death on any 
other supposition. In cases of death from the concussion of 
the brain strong doubts have been raised by physicians 
founded on appearances verified by post-mortem examination, 
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whether an accommodating apoplexy had not stepped in in 
the nick of time to prevent the prisoner from killing him, 
after the skull had been broken into pieces. Now that was in 
a discussion had in court by able physicians upon positive 
testimony where the man sees the flash, hears the report and 
sees the body fall lifeless and yet they tell you about positive 
testimony. Chief Justice Gibson says he doubts whether there 
is any such thing: 

“I remember to have heard it doubted In this courtroom whether 
the death of a man whose brains oozed through a hole in his skull 
was caused by the wound or by the misapplication of the dressing. 
To some extent, however, the proof of the cause which produced 
the death rested on circumstantial evidence. The only difference 
between positive and circumstantial evidence is that the former is 
more immediate and has fewer links in the chain of connection 
between the premises and conclusion; but there may be perjury in 
both. But there is far less opportunity, to my mind, of catching 
perjury where you have only one or two witnesses to swear posi- 
tively to a fact, than where you undertake to prove guilt by a long 
chain of testimony given in by a number of witnesses. A man may 
as well swear falsely to an absolute knowledge of a fact as to a 
number of facts from which, if true, the fact on which the question 
of innocence or guilt depends. No human testimony is superior to 
doubt. The machinery of criminal justice, like every other human 
production, is necessarily imperfect, but you are not therefore to 
stop its wheels. Because men have been scalded to death or tom to 
pieces by the bursting of boilers, or mangled by wheels on a rail- 
road, you are not to lay aside the steam engine.” 

That is the argument of the learned judge. Does it not 
strike you as sensible, as practicable, as meeting the every-day 
needs? Innocent men have doubtless been convicted and 
executed on circumstantial evidence, but innocent men have 
sometimes been convicted and executed by what is called posi- 
tive proof. What then? Such convictions are accidents which 
must be encountered and the innocent victims of them have 
perished for the common good as much as soldiers have per- 
ished in battle. All evidence is more or less circumstantial, the 
difference being only in the degree ; and it is sufficient for the 
purpose when it excludes disbelief — that is actual and not 
technical disbelief— for he who is to pass on the question is 
not at liberty to disbelieve as a juror what he believes as a 
man. Does not that strike you as right? You hear on the 
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streets some rumor, some responsible man tells, not tinder 
oatb and you believe it as a man. If that responsible party, 
under oath — ^under the same solemn oath that now binds you 
to your duty and from which we do not think you will shrink 
and which would be entirely for you to believe — tells you 
the same tale under that oath, have you, as a juror, any more 
right to disbelieve that man as a juror than you have other- 
wise as a man? Is that sensible, is that practicable? Can the 
wheels of government go on? Can there be protection of life, 
liberty and property if you undertake to denounce men as 
unworthy of belief who have not been proved to be, simply 
because you find that. upon your shoulders rests a sad and 
solemn and stem duty? You should not shrink from your 
duty and if you shrink from it, for God’s sake do not shrink 
like cowards and try to place the burden upon the innocent 
shoulders of witnesses, but like men stand and say, “I fear to 
do it.” Certain cases of circumstantial proofs to be found in 
the books in which innocent persons were convicted have been 
pressed on your attention. These, however, are few in number 
and they occurred in a period of some hundred of years, in 
a country whose criminal code made a great variety of offences 
capital. The wonder is there have not been more. They are 
constantly resorted to in capital trial to frighten juries into 
a belief that there should be no conviction on merely circum- 
stantial evidence. 

The evidence negatives the idea of suicide, viz.: The im- 
probability of a timid woman like Miss Madison seeking such 
a lonely place as the reservoir grounds at night, the wound on 
her face, the marks on the embankment, diowing a scuffle, the 
cry of a woman heard by the negro Watkins, the finding of 
the bundle in the James river, the shawl on the Dunstan fence. 

As to the prisoner’s visit to Richmond in January, the two 
prindpal witnesses. Archer and the colored chambermaid, 
Henrietta Winbush, have never been contradicted. The theory 
that somebody else represented the prisoner on the occasion 
of these visits would not ti<Me children even. Every descrip- 
tion of the man who was here then tallied with the descrip- 
tion of the prisoner. Mrs. Dickerson had been allowed by 
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counsel for the defense to tell that Lillian told her that her 
Cousin Tommie Cluverius had written to her (Lillian) to come 
to Richmond on a trip of love to see Mrs. Tunstall who, he 
said, was not expected to live. She couldn’t play this game 
twice and tiie Curtis letter was written. When Lillie came 
back from her visit to Richmond in January she told Mrs. 
Dickerson that she had met her Cousin Tommie in the city. 

None of the Belle Isle witnesses had any prejudice against 
the prisoner. Several of these witnesses went down to the jail 
and without trouble pointed out the man. All picked out the 
same man. Wasn’t this wonderful? 

Was there ever a case of stronger circumstantial evidence? 
And, mark you, gentlemen, tills is the man that has been 
proved to have seduced the poor dead Lillian ; seven men had 
picked him out to whom the note was addressed and none of 
them had ever seen him but once before. If there had been 
any confederate in this city would it not have been probable 
that he would have turned up in Richmond on the 13th of 
March and would he not have been the man she would first 
have seen? Here were absolute facts: seven men identifying 
a man to whom a note had been addressed in the morning by 
the dead woman. She was last seen at Belle Isle a little after 
12:30 o’clock and old man Dodson says she was back at the 
American Hotel some time after 1 o’clock. She had plenty of 
time to reach the hotel at that time. It was natural that the 
prisoner let her go to the hotel to get her dinner because he 
didn’t want to be seen with her in a restaurant. At 2 o’clock 
she was with him at a brothel. Joseph Dodson had seen her 
in the dining room eating dinner with her hat on and Diggs, 
the head- waiter, had also testified to seeing her. We have 
shown that the prisoner at the bar was the man the deceased 
came from Bath to visit. Now if he was the man identified as 
being at Belle Isle with a woman why did he not produce the 
woman? Isaacs, one of the Belle Isle witnesses, had identified 
the woman at the Alms House as the woman he had seen at 
Belle Isle with the accused. The testimony of Mr. James 
diows that he saw Cluverius and Miss Itfadison near the Amer- 
ican Hotel and his identification of the deceased from a 
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photc^aph of her shows beyond doubt that the accused and 
the deceased were together about mid-day in the city of Bich- 
mond, near the American Hotel on the 13th of March, Tuesday 
night after the tragedy the witness Tyler testified before the 
coroner what passed between the deceased and a young man 
who called on her at the hotel. The words that Tyler repeated 
were found in the Curtis letters and were only known to the 
writer and Mrs. Dickerson up in Bath county. How did Tyler 
find out this? Yet he repeated what had been agreed upon in 
these letters. Didn't this back Tyler up? 

After the deed was done the horror of his crime came to 
him and he grasped all the articles of dothing that he could 
find and fied from the spot. In hastening through the hole in 
the fence his watch key is torn from him and trying to put 
the veil and gloves in his overcoat pocket the articles are 
dropped. The hat was thrown into the dead house and as the 
murderer fied from the lifeless body in the waters of the 
reservoir he came to light first near Dunstan's house, near the 
comer of Carey street and there he threw the red shawl on 
the fence. The finding of the key was conclusive evidence 
that the prisoner was at the reservoir that night. It was 
strange that the key Jiappened to wind up the watch of the 
prisoner. At the time the key was given to Wren the name 
of Cluverius had never been mmtioned. It would have been 
a risky business if Wren had undertaken to put a key there 
that would have fitted the watch of a man he had never heard 
of; it would have been almost equal to making things come 
to pass. Mrs. Dickerson had never seen Lillian wear a key 
like the one found at the reservoir. Mr. Joel’s testimony 
showed that the key found in the reservoir endosure was the 
property of the prisoner, Joel having repaired it for him. Jod 
was a cautious witness as was shown by the record of his testi- 
mony. He shrank from appearing as a witness and his testi- 
mony was almost conclusive and positive. The law was plain 
that the conduct of the prisoner must be taken as a circum- 
stance of guilt. The prisoner, when the officers of the law came 
with a warrant charging him with murder, replied that it was 
ridiculous and invited them into supper with him. A man who 
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had murdered a woman and child was just the sort of a man 
that would exhibit the sort of plu(^ that the prisoner at the 
bar had shown here day after day. He did not even ask who 
had been murdered and it was evident that he was prepared 
for the arrest. He knew it was Lillie Madison and he did not 
want to hear her lips charge him with her murder. He was 
cooL There was no fear or trembling and no indignation or 
exclamation of surprise but only the remark, “Why, Lillian 
committed suicide.” 

Then the removal of the piece of watch chain was an at- 
tempt to conceal proof of his guilt. That confirmed Joel’s 
statement that the key was the key of the prisoner. 1 say, 
gentlemen, if all the opportunity has been given to the pris- 
oner, if he has had able counsel, if he has had ample oppor- 
tunity to make his defense, if he is given every opportunity 
by the Commonwealth to make such defense as he saw fit and 
yet the evidence in the case points to the prisoner as to the 
time, the place, the opportunity, the means, the conduct, and 
the motive, you must not shrink, you must not hesitate, what- 
ever may be the sympathies of your heart or the kind feelings 
that you may have for the young man or for his aged relatives ; 
but you must remember that mercy shown to such a man, if 
he be guilty, is not mercy. 

Mercy shown to the criminal in that way but encourages 
crime. Justice — even-handed justice — dealt out upon the facts 
and upon the evidence is the highest degree of mercy that you 
can show. And if you doubt that the prisoner is guilty, if you 
have a reasonable doubt, I ask you in the name of the Com- 
monwealth to give it to him. But I do say that if you look 
over this evidence you can have no such doubt; and I do in- 
sist that you will not be led by any fears as to the effect of 
dreumstantial evidence, by any thought that a fear or an 
anxiety is a reasonable doubt ; for it must be such a doubt as 
you would not hesitate to stand up before sensible men and 
say, “Why, this is the reason.” When you take the whole 
case as it stands and view it from beginning to end there is 
nobody 'Uiat it points to; there is nobody suspected, there is 
nobody in the case as to whom any degree of suspicion can 
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be aroused except the prisoner and every circumstance laid 
down for your guidance in the book joints clearly and directly 
to the prisoner. That being the case, however hard may be the 
taking of a human life, however much you may shrink from 
so solemn a duty, yet, as you have, assumed the burden, I 
shall ask that as men you bear it nobly to the end ; and 
I ask that you do justice to both parties. 

THE VERDICT AND SENTENCE. 

June 4. 

The Jury retired and after an absence of two hours re- 
turned into court with a verdict of guilty of murder in the 
first degree, as charged in the indictment.^ 

aAfter the verdict the Richmond Dispatch printed an interview 
with Juror Harrison in which he said: I was talking with Mr. 
Pollard feliciting him upon his noble effort in behalf of his client 
when Judge Crump Joined us and addressing his remarks to me 
said (I repeat his remarks verbatim as nearly as I can recall them), 
**You know I have seen but little of you since your boyhood and it 
is my recollection that you could not then be easily intimidated.” 
I retorted, *‘Well, no, not exactly. I think, sir, that if an effort had 
been made in that direction, the combative spirit of my disposition, 
which is slightly developed would have induced me to revolt. I 
might have been tempted to act contrary to my honest convictions 
for a time at least, simply to demonstrate my utter and supreme 
contempt for public opinion as voiced by the lawless rabble who 
on one day would lynch an accused without a shadow of evidence 
of guilt and on another strew a convicted felon's path with gar- 
lands.” 

Judge Crump, continuing, said, "Did you or any of your associates 
receive any communication whatever during the progress of the 
trial?” I replied, “No, sir, none whatever unless it came through 
the hands of Judge Atkins.” “Did you hear any noise or disturb- 
ance outside the Jury-room after your retirement from the court the 
last night of the trial?” “No, sir, if there was any noise I did not 
hear it. I had quite enough inside to occupy my whole time and 
attention. Our verdict was soon arrived at; indeed, we had come 
to a decided determination before even the argument commenced.” 
Judge Crump: “Oh, even before the argument?” “Yes, sir, I am very 
sure that at least ten of my associates had expressed themselves 
immediately after the dose of the evidence for the defense. I was 
convinced of the prisoner's guilt, but refrained from any decided 
expression until the morning of the last day of the trial.” Some 
questions were then asked in reference to Intimidation in general 
and more particularly to a remark made by a physician when pasfr 
Ing the Jury on Broad Street. I told Judge Crump that while I hear 
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June 5-16, 

On June 5 the Prisoner's Counsel moved that the verdict 
be set aside and a new trial ordered, which was denied by 
The Court on June 8. Whereupon a motion in arrest of 
judgment was made which was overruled on June 16. 

June 19. 

The Court asked the prisoner if he had or knew any reason 
why it should not proceed to pronounce the sentence of death 
upon him according to law. 

the remark, which was in substance: “Remember the Cincinnati 
Jury and the Cincinnati riots.” I paid no further attention to the 
matter other than to remark that the gentleman’s conduct was in 
extremely bad taste. I have known the gentleman referred to for 
years, and from my personal knowledge of his character I can say 
that I believe the remark was made purely in jest. It certainly had 
no effect upon me or as far as I am able to state, upon any of my 
Qolleagues. This is the whole affair in a nutshell. You see it is as 
our old friend Aesop would say: A mountain in labor, a mouse is 
the outcome. 

As to a remark I made about not commiserating the fate of Lillian 
Madison, which has been published, what did I mean? Oh, well, 
I meant substantially what I said. You know that we Jurors heard 
a good deal that could not from the very nature of the case be made 
public, but apart from this I have no sympathy for a woman acting 
as a free agent, yielding to temptation with the inevitable and dire 
results staring her in the face. I have never been in love, nor have 
I had any woman to love me. I believe I am a predestined old 
bachelor. Therefore I cannot as a matter of course appreciate fully 
the degree of influence which can be exerted. I am not at all anxious 
to have an opportunity of experimenting. I was the only bachelor 
on the Jury. 

You must allow me to say one thing in conclusion. The occasion 
offers and I feel it my duty to award to Sergeant Lee and his effi- 
cient deputies the highest meed of praise for the utmost diligence, 
circumspection, courtesy and successful guard of the jury during 
the entire trial. They obeyed not only the spirit but the very letter 
of the lex script. So far from the slightest intimation of the state 
of public opinion coming to us, our seclusion was absolutely clois- 
tral and if we thought about public opinion at all, I feel confident 
in positively asserting that our idea was that the invariable and 
inevitable reaction had begun, predicating our opinion solely upon 
the conduct of persons who noticed us in our semi-occasional pre- 
ambulations. How did the demeanor of the prisoner impress the 
Jury? Well, as far as I am able to Judge it did not Impress them 
one way or the other. We were not trying him on his demeanor. 
We did not profess to be psychological or metaphysical experts. 
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Cluverms: I would say, sir, that you will pronounce sen- 
tence upon an innocent man. That is all I have to say, sir. 

JxmoE Atkins : Twelve of your fellowmen selected for their 
intelligence and impartiality have patiently and attoitively 
listened to the evidence in this cause. Witness after witness 
has been examined and day after day been consumed in an 
endeavor to arrive at the truth, the whole truth and noOiing 
but the truth of this charge. Exceedingly able counsel have 
done all that learning, eloquence, skill and experience could 
accomplish in your behalf ; you have had a fair and I may say 
a liberal trial, and finally the jury in the faithful disc^rge 
of their duty have pronounced you guilty and that verdict 
has been approved by the court. 

Thomas J. Cluverius, you have been indicted for the willful, 
deliberate and premeditated murder of Fannie Lillian Madi- 
son, your companion and cousin, whose confidence you had 
betrayed and treacherously seduced. I shall not harrow your 
feelings by referring at length to the enormity of your crime, 
every step in the perpetration of which must be engraved upon 
your memory. To a man of your intelligence no good could 
be accomplished by doing so. I commend you to the suggestions 
of your own better thoughts. Nor is it necessary to comment 
upon it in the interest of society. I do not deem it my duty 
therefore to do more than to pronounce upon you the sen- 
tence which the law affixes to the crime of murder of which 
you stand convicted. 

It is ordered that the sergeant of this city cause execution 
of this sentence to be done upon the said Thomas J. Cluverius 
by hanging him by the neck until he be dead, on Friday, the 
20th day of November, 1885, between the hours of nine o’clock 
in the forenoon and six o’clock in the afternoon of that day, 
at some convenient place, at or near the city jail, and only 
in the presence of such officers of the law as may be necessary 
to see that the sentence of the court is properly carried into 
effect. And may God of His Infinite Goodness have mercy on 
3rour soul.** 

bln the story of his ‘Xlfe, Trial and ConvIcUon," (ante P- 
Clnveriiis gives the following account of his movements to 
mond on the day and night of the murder. (It was not possible for 
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An appeal was taken to the Supreme Court, the principal objeo* 
tlons being technical ones, viz.: That the Hustings Court had no 
Jurisdiction of the case, as the regular term had expired when the 
trial began; that the court below should not have excluded Larke 
and Goode (ante p. 387) from the Jury; that the Judge had erred in 
his method' of Impaneling the Jurors; had allowed irrelevant evi- 
dence, particularly the "torn note" and the “Curtis" letter to be 
considered by the Jury. 

But finally the real issue was raised, viz.: Did the evidence sup- 
port the verdict that Cluverius had murdered Lillian Madison? 

The Supreme Court promptly disposed of the technical points, 
deciding them all in favor of the Commonwealth. And on the ques- 
tion of proof. Chief Justice Fauntleroy in an exhaustive opinion 
reviewed all the evidence on the trial and declared all his colleagues, 
but one, concurring that the prisoner was guilty and that “justice to 
the prisoner and mercy to all the innocent public alike demand that 
he shall now pay the penalty of his crime and answering with his 
life for his foul deed, live not to act another." 

him to get this to the Jury, as in Virginia at that day a prisoner 
wns not permitted to testify on his trial.) 

“1 left the Davis House about nine o'clock in the morning and 
went on Main street; saw Mr. H. R. Pollard and after about five or 
ten minutes talk with him I went to Morgenstern's on Broad street 
between Fourth and Fifth street to get breakfast; came back to 
Ninth and Bank streets a little after 10 o’clock and went to the 
bankrupt court ojQlce; met a gentleman I did not know who told 
me that the clerk was not in. I went then up to the State Library 
as the most convenient place to get a city directory to try if I could 
find the addresses of two gentlemen ('William Wood and R. W. 
Walker) who had an interest in a tract of land in my county that 
a Mr. Bray wanted to buy, he thinking that they lived there. Coming 
out on the steps of the Capitol I got in a casual conversation with 
one of the guards who told me of Governor Cameron's losing /'a 
horse a short time before, etc. This about eleven o'clock. Went from 
there to Grigg's shoe store on Main and Eighth streets to get a 
pair of shoes for my aunt; carried the shoes to my room at the 
Davis House; got there about eleven-thirty; went to my room, put 
the shoes in my satchel; afterward, came to reading room, stayed 
there a while, wrote a check on the Planters' National Bank for |2 
(the amount of the bill at the Davis House); left about twelve 
o'clock, went to the bank and got the money; went from there to 
the bankrupt court again; this time saw the porter, who told me 
that the clerk was sick, that he had the office key but he knew 
nothing about the papers. I then went to the money order depart- 
ment in the post office (about 12:15 or 12:30) to see if I could get 
a money order to Aylett's, Virginia. Had to wait for two persons 
before me to get through, then examined the books and found Aylett s 
was not a money order office. As I was leaving the office (between 
12:30 and 1 o'clock) I met and spoke to Mr. B. W. Henley. I went 
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After this, petitions were presented to the Governor of the 
State for the commutation of his sentence. But the Governor 
refused to interfere. From the day of the verdict to that of his 
execution the prisoner maintained his innocence and refused 
to make a confession of his guilt. Rev. William E. Hatcher, 
who was his spiritual adviser during his imprisonment, says : 
“At first I had a prepondering suspicion of his (guilt and 
watched him closely, but I gradually found myself drifting 

from there to Lumsden’s and Sons, jewelers, between Eighth and 
Ninth streets on Main street to call for a breast-pin I brought over 
for Mrs. J. E. Bland and left there to have fixed. Coming back I 
met a college-mate, M. B. Harrison, about 1 o’clock, near the comer 
of Eleventh and Main street. Went together into Schoen’s (corner 
Eleventh and Main); had a glass of mineral water and a smoke; 
stayed there nearly half an hour, or about, talking over college days, 
etc. Parting there, I went to a restaurant next to the Despatch 
office; there I met a Mr. Lipscomb, of King County, with Dr. Whiting 
of West Point. There I got dinner; left there between 1:30 and 2 
o’clock; went to Dime Museum where I saw Mr. T. B. Bagby. Left 
there about 5 or 5:30 at the close of the performance; went up on 
Seventh street above Broad to a barber shop (used to be Oliver & 
Robinson's) got a shave. Coming back, bought a copy The State on 
the street; came to Davis House; went in the reading room; read 
that, also New York papers there. Went to my room, brushed my 
hair, etc. Came down, got supper and left there about eight o’clock. 
Went up to Ford’s Hotel to see if Mr. Pollard was there. I wanted 
to see him as he was looking after the same papers in the bankrupt 
court that I was. He was not stopping there. I went to the St. 
Claire Hotel to find him, knowing that he had stopped at both these 
hotels while in the Legislature. Not finding him, I went around to 
the Dime Museum; got there after the performance had commenced 
and stayed until the close, and as he was passing out in the crowd, 
saw Mr. Bernard Henley with another young man. I spoke to Mr. 
Henley, but did not shake hands, my attention being drawn just 
then to the falling of a little child in the crowd. I went from 
there to Morgenstern’s; had fried oysters, etc.; also a box of fried 
oysters fixed up for lunch next morning. Came back to Davis House 
between 11:30 and 12 o'clock; ate an apple with Mr. Davis, paid my 
bill and went to bed. Was called after 5 the next morning, left the 
hotel for the depot about 6 o’clock; there met with Captain A. Bagby, 
Dr. Whiting and others, and left the city with them about 7 
“This a statement of my movements during the day and the night 
of the 13th of March, 1885, with the people I saw. I am willing to 
stand on it in time and eternity, for believing that at some day, 
be it early or be it late, I must stand before the judgment throne 
of Almighty God, I can say that my hands are clean and my con- 
science clear.’’ 



THOMAS J. CLUVERIUS. 


505 


to the conviction that he was not a murderer. He mmln no 
confession to me, though I urged him often to tell me the 
truth. His family also wrote him that if he was guilty in 
whole or in part, they wished him to confess it. But to this 
he replied that he was not guilty of the crime for which he 
was condemned to die.”' 


THE EXECUTION. 


Friday, January 14, 1887. 


This morning great crowds assembled on the hills and house- 
tops and on the trees and telegraph poles surrounding the 
Richmond jail. The prisoner not more than fifteen minutes 
before he was led to the scaffold was informed by one of his 
counsel that the Governor had refused a reprieve. He replied, 
” It is bad and I am sorry for myself, but far more for others 
whose hearts will be broken by the result.” When the death 
warrant was read he was asked by an officer if he had any- 
thing to say. “No,” was his answer, “I do not wish to say 
anything.” Dr. Hatcher then prayed and then Cluverius whis- 
pered a message which he wished him to give from the scaf- 
fold, adding: “Good-bye, Doctor, please try to comfort them 
at home and give them my love.” He walked to his death 
without faltering and took his place on the platform without 
a tremor. He had previously told his friends that he would 
make no speech, that he had told his story in his book and 
that he would not gratify the greed for sensation in the crowd 
that would naturally assemble on such an occasion. Dr. 
Hatcher made the announcement he had requested, which was : 
“Tell them for me that I come to my death without one hard 
feeling in my heart toward any one in the world. 


In the BiOimond Dispatch there appeared the following, 
under the caption, Cluverius Hanged: 

"Near about 1 p. m. A May day In winter. A Jail to a 
Several hills around It. Nearly all the prisoners «« 
cells and the yards and corridors are packed with well drwM 
strangers, all men, no women. A room door on the “UP®*" * 
and out comes a young man, marked of all mra prese n . 
to a drab-colored slouch hat; over his shoulders a waterproof clr- 
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cular. He walks by the side of an officer but requires no assistance. 
His eyes are downcast, his face is white but the native ruddiness 
of Health is gone and in its place is already set the indescribable 
hue of death. He comes out on a platform from which he Is seen by 
thousands standing on the street or perched on house- or hill-tops. 
There is a murmur of recognition, a wave of unsympathetic sound. 
Down a long flight of steps he goes and walks wiUiout assistance. 
Then he crosses a little yard, then enters a gateway. Before him is 
a walled space, 15x120. Here hundreds of people are jionmed and 
in the end is a gallows, its new pine boards glistening in the sun- 
light. The multitude parts, then closes behind the young man. He 
reaches the gallows, and ascends it. Many avert their eyes. 

''From the passage-way opposite the door of the room but lately 
occupied by the prisoner a reporter stands and looks down into the 
crowded yard. He sees all the men take off their hats and bow their 
heads. A prayer is being said. A breath of fresh air blowing through 
the vacated room brings with it the x>erfume of growing geraniums. 
There is the subdued wail of a woman. 'Only a prisoner,* says a by- 
stander. Mr. Dunn who has been the day watchman at that door for 
months, backs into the corner of the passage and will not look 
down. A prisoner who is suffering from heart disease comes up to 
him and expresses fear that the excitement will kill him. On go the 
men's hats in the yard below. Then there is a flutter of excitement 
and many men move and twist uneasily. A dull thud breaks the 
deadly silence. All know what it is and all faces are blanched. Then 
scores rush for the outer yard, away from the body swinging in the 
air. Men descend from their perches; the c^owd about the Jail 
breaks. There is a rush from the inside to the outside. After an 
interval a dead body is removed; workmen Commence to remove the 
scaffold and the jail and all its people settle to the routine of daily 
life.” 



THE TRIAL OF MARTHA BRADSTREET FOR 
LIBEL, NEW YORK CITY 1817, 

THE NARRATIVE 

A woman in New York City who was separated from a 
rather worthless husband, finding that he was about to take 
proceedings to get hold of some of her property, brought a 
suit for divorce against him and obtained a decree. Finding 
out later that the husband had bribed an old soldier to give 
false testimony against her on the trial and being told that 
his attorneys had charged her with improper conduct, she 
published in a New York newspaper a letter charging the 
lawyers with having knowledge of this bribery and with taking 
the case expecting to get their fees out of her estate, which 
was large. The lawyers, who were members of the bar of high 
standing, proved very clearly on the trial of the woman for 
libel, that they knew nothing of the husband’s attempt to 
bribe and that they had conducted the suit in a proper way. 
The jury acquitted the woman, for the Judge instructed them 
that in a prosecution for libel (unlike a civil action for dam- 
ages), the fact that the charge was false was not controlling, 
but if they believed that she had good and reasonable grounds 
for believing that what she published was true, she was not 
guilty. 

THE TRIAL.* 

In the Court of General, Sessions, New York City, 1817. 

Hon. Jacob Radcliff,® Mayor. 

December 1. 

In July last the defendant, Martha Bradstreet, formerly 
the wife of Matthew Codd, was indicted for writing, publish- 
ing and delivering to William Coleman, editor, a certain libel 
of and concerning George Wilson, Peter Wilson, Jr., and 
Charles Baldwin. She pleaded not guilty. 

» New York City Hall Recorder. See: 1 Am. St. Tr. 61. 

*See: 1 Am. St Tr. 61. 


607 
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Hugh Maxwell, ‘ Mr. Gardenier and W. M. Price* for the 
People; Thomas A. Emmet,* and James W. Wilkin* for the 
Defendant. 

ilfr. Maxwell : The prosecution is for writing and publishing 
a false and malicious libel concerning Deorge Wilson, Peter 
Wilson, Jr., and Charles Baldwin, solicitors and counsellors in 
the Court of Chancery, and the latter is also a Master in 
Chancery. The alleged libel with the introductory matter 1 
will now read to the Jury. 

New York, June 18, 1817. 

To the Editor of the New York Evening Post, 

Sir: 

I request the favour of your giving the enclosed letters insertion 
in your next paper. 

The circumstances which have given rise to its necessity, are of a 
nature too important for an injured party to adopt a less public 
mode of communication. 

My having affixed my signature at the close of the letter addressed 
to the Messrs. Wilsons, will satisfy you, I trust, that 1 shall readily 
meet any legal investigation of its contents, which they may think 
it prudent to resort to. 

1 am well aware, that from those whose interest or inclination 
it may suit, I stand exposed to the leaden shafts of illiberal remark 
for this novel attempt at female vindication, or rather Infliction 
of a Just vengeance on persons who have essayed all their malicious 
powers to embitter the future hours of my life, by depriving my 
children of every hope of future respectability, by the destruction 
of their mother's reputation. 

You are to consider yourself at liberty to publish this letter, with 
those which accompany it, if you think proper: 

And 1 am, sir, your obedient servant, 

Martha Bradstreet, 
Formerly Martha Codd. 

To the Public, 

In consequence of his intemperance and ill-treatment, I was 
compelled, in the year 1809, to separate from my husband, Mr. 
Matthew Codd: from that period until the year 1816, he resided in 
the southern states; myself in the state of New York, where I have 
endeavoured to fulfil my duty as a mother, in the maintenance 
and education of his five children, and in prosecuting claims to a 
valuable property, which I am led to suppose are Just. 

A prospect of success in this latter pursuit of mine, prompted him 

8 See: 1 Am. St. Tr. 62. 

8 See: 5 Am. St. Tr. 360. 

8 See: 1 Am. St. Tr. 63. 

8 See: 1 Am. St. Tr. 62. 
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to return, with a determination to assert a fancied right to a life 
estate in any property I might recover. For this purpose he applied 
to several civilians in this city, who, on inquiring into the char- 
acter of the respective parties^, declined engaging in his cause. 
Under these circumstances, he became the client of Mr. George 
Wilson, and I was compelled to resort to the court of chancery, to 
obtain a divorce; a measure I had hitherto declined, although 
strongly urged to it by the advice of my friends. 

A bill was accordingly filed in the court of chancery, on the 31st 
day of May, 1816, and the usual time for the defendant to answer 
having elapsed, an order was obtained to take it pro confesso, as the 
lawyers call it. Witnesses were examined before the master, John 
G. Bogert, Esq. and his report made up as to the criminality of 
the defendant; but upon an affidavit sworn by George Wilson, stating, 
among other matter, that the default had been owing to his own 
indisposition and “incapacity to understand his client’s ideas,” his 
honour, the Chancellor, was pleased to grant the usual indulgence, 
and the defendant was permitted to answer. 

At the expiration of nine weeks, an answer was filed. Upon ap- 
plication of my counsel for a feigned issue, it was opposed, on the 
ground that the material charge in the bill was not sufficiently 
specific, the defendant having previously sworn in his answer in 
utter denial of every such charge, and the oath having been received 
by Mr. Peter Wilson, as master in chancery! — His honour, the 
Chancellor, was pleased to direct, that my bill should be amended in 
that particular, by making the material -charge more specific, which 
was accordingly done, when lo! his counsel thought it expedient 
to demur, as it is called, to the bill altogether; that is, to admit 
the facts. I make no remarks on this, but leave it to be disposed of 
by the gentlemen of the profession. 

At length, however, the Chancellor decided the point without an 
argument. A feigned issue was again applied for by my counsel 
and obtained, which was accordingly tried before his honour Judge 
Spencer, at the City Hall of this city, on the 23d of April last, whose 
certificate of the result will speak for itself. 

On this occasion a singular circumstance occurred: Isaac Sher- 
man, formerly a soldier In the United States' army, belonging to the 
company of Captain Arthur P. Haines, first regiment United States' 
light dragoons, was called as a witness for the defendant by one of 
his counsel, Mr. Baldwin, who did him the justice to Introduce him 
as a man who “had lost his health, and the use of his speech, by 
wounds received, and hardships encountered In the service of his 
•ountry, and as being the man who had taken General Proctor's 
horse;” when, to the great discomposure of that gentleman, who had 
so Introduced him, this gallant soldier proved himself as honest 
as he was brave, by disclosing, in open court, a most nefarious con- 
spiracy; stating, under oath, that an offer had been made to him 
by the client of Messrs. Baldwin and Wilsons of “a Thousand 
Dollars, on condition that he would swear to certain perjuries, for 
the purpose of Invalidating the testimony of my material witness. 
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and totally ruining my reputation/* which statement he corroborated 
by producing a paper in the handwriting of the defendant, contain- 
ing, instructions upon which he was to shape his testimony, and 
which was identified by Thomas Addis Emmet, Esq., one of my 
witnesses. The consequences may easily be imagined, both upon the 
court and Jury, and the counsel opposed to me. I think it but Justice 
to declare, that until the evening previous to the eventful trial 
before Judge Spencer, when after much difficulty of search he had 
found me for the purpose of disclosing his knowledge of the plot, 
I never saw or heard of Isaac Sherman; but, in consequence of 
certain insinuations to the contrary, which, I understand, some of 
the opposite counsel continue to circulate, even since I have obtained 
my decree of divorce, and notwithstanding their client fled from 
the court, and absconded as soon as he was apprized of the nature 
of Sherman’s testimony, which he gave when he happened to be out 
of court, 1 shall take public and effectual measures to substantiate 
this declaration, perfectly aware that I hereby offer them an oppor- 
tunity to refute this charge, if untrue. 

Martha Bradstreet, 
Formerly Martha Codd. 

Greenwich, March 20, 1817. 

A reconsideration of the advice of friends, and incidents which 
have occurred since the decree pronounced by his honour the Chan- 
cellor, have led me to lay before the public, documents which will 
tend to elucidate the nature of the circumstances which have given 
rise to the following correspondence: In the course of which, if 
indignation has led me into an appearance of acrimony, to the public 
I plead, in extenuation of it, the dreadful necessity to which I am 
driven to defeat the secret machinations of disappointed avarice, 
which have already, in various ways, attempted to injui’e the repu- 
tation of 

Martha Bradstreet, 
Formerly Martha Codd. 

Greenwich, June 17, 1817. 

SUPREME COURT. 

Martha Codd, Plaintiff, vs. 

Matthew Codd, Defendant. 

Feigned issue directed by the Court of Chancery of this State, 
by its order, dated tho 28th day of February, 1817 — tried on the 
23d day of April, 1817, before his honour Judge Spencer, when the 
charge of Adultery was so fully established and proved, that the 
Judge recapitulated the testimony, which the plaintiff's counsel had 
previously consented to submit to the Jury, without’ remark; and 
the Jury without leaving their seats found a verdict for the plaintiff ; 
on which Judge Spencer has given the following certificate: 

‘T, Ambrose Spencer, one of the justices of the supreme court of 
Judicature of the people of the State of New York, and the Judge 
before whom the issue above mentioned was tried, do certify, that 
no evidence of the confession of the defendant was received on trial 
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of the said issue in maintenance thereof, and that the verdict in 
this cause was supported by proof without the confession of the 
party charged; and further, that the said verdict was satisfactory 
to me. (Signed) Ambrose Spencer. 

Dated Albany, the 27th day of May, 1817.** 

Oreemvich, June 16th, 1817. 

To Messrs. George Wilson and Peter Wilson, Attorneys at Law, and 

Masters in Chancery. 

Sirs: 

The irreparable injuries you contemplated effecting to my reputa- 
tion, and the future welfare of my children, demand this public 
exposure of some of the insidious means you have resorted to for 
that purpose: I do not offer this remark otlierwise than as an 
extenuation of my intrusion on the notice of the public, through the 
medium of the press. 

Independent of frequent slanderous and malicious remaiks on me, 
(a person at that time utterly unknown to you) you have frequently 
so far forgot what was due to the character of the civilian, and the 
man, as to make me the subject of abusive invective in places of 
public resort; sheltering yourselves, no doubt, in your professional 
knowledge, that a married woman could not sustain a civil action 
for slander. — Be it so; but be assured, that the fancied security you 
hold, does not exempt you, on this occasion, from the contempt and 
censure of every gentleman of every profession; nor shall the 
acknowledged respectability of your father, or the high esteem and 
respect I am proud to own towards another near connexion of yours, 
restrain my maternal indignation from placing your conduct in its 
true light, before that public, from a jury of whom I have so lately 
obtained justice, notwithstanding your efforts as the champions of 
wrong. 

In your idle, ignorant, and unprincipled associates, you have, no 
doubt, selected very proper channels foi* circulating slander and 
falsehood. Be it now my part, as the injured woman and the mother, 
to develops some share of them, under the sanction of such authority 
as you dare not contradict; and you shall prove my candour and 
temerity keep pace with each other. You fancied, no doubt, that 
to embellish the history of the hero of a very bad tale, might serve 
to dazzle the judgment, or enlist the passions, even of twelve honest 
jurors; at least, that it was worth while to try; and as you, Mr. 
George Wilson, profess yourself “to have a Head,*' you took un- 
wearied pains to introduce an unfortunate client, whom your arti- 
fices had misguided, and upon whose depravity your avarice has set 
the seal, as a man who had “done the state some service.” 

At the Tammany Hall, and in other places, you have ventured 
boldly to announce, that in consequence of his valorous achievements 
at the memorable battle of New Orleans, under General Andrew 
Jackson, he was made a Colonel on the field. — ^Now, for the better 
information of that part of the public who may have been beguiled 
by this unprofitable fruit of Mr. George Wilson's “Head,” I shall 
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subjoin a correspondence? growing out of this fabrication, a fabri- 
cation which, however silly in appearance, was intended to aid 
other malicious schemes against me and my children; and I shall 
then leave you to the Judgment of the public, which, however 
silently it falls, often leaves a deeper trace than more noisy torrents. 

1 take, however, this opportunity of informing those whom it may 
concern, from unquestionable testimony, that you, Mr. George 
Wilson, have declared, that the reason you withdrew the exercise 
of your talents on the trial before his honour Judge Spencer, on 
the 23d of April last, and substituted those of Mr. William Price, 
was, that you had discovered the villany of your client: and here, 
however immaterial the remark may be to Mr. Price, I cannot allow 
this opportunity to pass, without declaring, that I appreciate the 
honourable and gentlemanly manner in which he abandoned a cause 
he had been deluded into by misrepresentation, 1 will do your 
sagacity, sir, more Justice in avowing the belief, that your real 
motive was, that you had Just then learned, from undoubted author- 
ity, that barriers existed of an insurmountable nature, to prevent 
the execution of certain deeds of conveyance, intimately connected 
with your client's success in defeating my efforts for the preserva- 
tion of my life, my reputation, and the welfare of my children. 

For the fee he received, Mr. Charles Baldwin, I am informed, did 
all he could for your client, extending it to the forfeiture of the 
character of the gentleman in his address to the Jury; for I am told, 
that a more indecent attempt at eloquence, in a bad cause, has not 
often insulted a court of Justice. 1 understand you, Messrs. Wilsons, 
now complain, that your client has involved you in debt. I confess 
I am too candid, did I even believe your assertion, to affect to sym- 
pathize with you; but of this be assured, that there is a debt which 
he will amply pay you yet, in his dying execration, for having led 
him on to the total ruin of the last remnant of his reputation. 
I think it proper here to remind Mr. George Wilson, that his most 
material witness, Isaac Sherman, (**the soldier who took General 
Proctor's horse,") was well known to you some time before he gave 
public proof of Incorruptible honesty, and that in your ofiftce in 
Nassau street, frequent consultations took place between your client 
and Sherman, with your privity and consent. On this subject, the 
rest is left to the reader ! ! ! 

I will also refresh your memory, Mr. George Wilson, by reminding 

? The correspondence here referred to, and which followed in the 
Evening Post immediately after the matter alleged as a libel, con- 
sists of a letter from John Bradstreet to General Jackson, bearing 
date May 3d, 1817, Inqqlring whether Matthew Codd was by the 
General made a Colonel on the field, "for his valorous exploits," in 
the engagement at New Orleans? The reply of the General to this 
Inquiry, bearing date at Nashville, the 26th of May, 1817, alleges, 
that he was not acquainted with any man by the name of Matthew 
Codd, during the war; nor with any circumstance, which occurred in 
the engagement, of the kind alluded to in the letter of Bradstreet 
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yoUf tliEt th 0 £f6iitl6niaii who h&s Addrosscd General Jackson in the 
following letter, (the answer to which he only received on the 14th 
inst and which is now submitted to the public.) is the same respect- 
ing whom you publicly observed, “that if you were in your client’s 
place, you would shoot that Bradstreet.” In addition to other vile 
and unfounded remarks, this was intended to publish your opinion 
of my criminality. I and my family have to rejoice in common with 
Mr. Bradstreet’s wife and children, that however low you had pros- 
trated your client’s principles, he was not so easily prompted to 
murder as to perjury, and that I, notwithstanding detraction and 
persecution. 

Am always myself, 

Martha Bradstreet, 
Formerly Martha Codd. 

Mr. Maaswell: The innuendo was that the defendant meant thereby 
to insinuate and be understood that George Wilson had conspired 
with Matthew Codd wickedly to instigate and persuade the said 
Isaac Sherman to swear to these perjuries for the purpose of invali- 
dating the material witness of Martha Codd and ruining her repu- 
tation. 

Under the matter in the communication to the Messrs. Wilsons 
that “he vxis not so easily prompted to murder as to perjury,** the 
meaning, as alleged in the innuendo was that defendant insinuated 
that George Wilson had prompted Matthew Codd to commit murder 
and perjury; and also that George Wilson had prompted him to 
induce and persuade Isaac Sherman to swear to the perjuries. 

Mr. Wilkins opened the defence by stating the various circum- 
stances on which the defendant relied. 

THE EVIDENCE FOR THE DEFENSE. 

Isaac Bkerman: In April be- and get in that of West and that 
came acquainted with Matthew I should get In the chair with 
Codd, then called Colonel Codd. him to lighten the load. Codd 
At the solicitation of Codd went then, disclosed to me that I 
with him to the office of Wilson should go the next morning to 
& Gale where Codd asked me to Mrs. Cannon’s and try to pump 
go to Fastchester and to be in out of her what I could, and 
readiness at the office at a cer- what I could not Codd would 
tain hour. The same day met Dr. supply, offering to give me |1000 
Jacob S. Arden and Codd in one and if the cause was gained, 
chair and Charles West in an- more money, 
other, proceeding up the Bowery, We put up that night at the 
and got in the carriage with widow Husted’s, about nineteen 
West. miles from New York. I received 

Five miles beyond Haerlem money for my night's reckoning 
Codd complained that his horse and proceeded behind and came 
was weary and proposed to Arden to Husted's Inn as a trave ng 
that he should leave his chair man who wanted employ, in tne 
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evening Codd gave me written 
directions where to find Mrs. 
Caniion’s and the next morning 
I proceeded before and they fol- 
lowed behind. After travelling 
better than a mile arrived at 
Cannon’s; found Mrs. Cannon 
and her husband, the former be- 
ing sick, sitting in the corner 
with an infant. I asked for em- 
ploy and Cannon recommended 
me to a Mr. Monroe. Shortly 
afterwards Codd, West and Ar- 
den arrived, and West read a 
subpoena to Mrs. Cannon, who 
stated that she was unwell and 
could not go. She ordered Codd 
to leave the house or she would 
have him put in the State Prison. 
They pretended not to know me. 

After some further altercation 
they all left the house and lin- 
gering behind the rest, Arden 
called to me: ”Ha, you man with 
a blue jacket, can you give me 
a chew of tobacco?" When I 
came up to Arden he said: "You 
know I don’t use tobacco, but I 
wanted to tell you to follow us." 
We then went to the house of a 
Mr. Armstrong where Codd gave 
me fourteen shillings for stage 
fare to New York and a further 
sum for other expenses. Was 
there directed to stay in the 
neighborhood that and the follow- 
ing day and to watch an oppor- 
tunity when Cannon should be 
absent and try to find out what 
I could from his wife. Was then 
to return to New York in the 
stage. I asked Codd how he was 
to pay his lawyer and the an- 
swer was that he had secured 
him with property. 

I assented to the proposal of 
staying and performing what was 
directed and Codd and his com- 
panions departed. Shortly after 
this instead of returning to Mrs. 


Cannon's I set out for New York 
and was taken by a wagoner to 
whom 1 gave a dollar for my fare 
to the city. According to ap- 
pointment went to Wilson’s of- 
fice and found Codd. Codd handed 
me a set of instructions in writ- 
ing concerning what I was to 
swear in court and directed me 
to learn it by heart. There were 
frequent secret conferences be- 
tween Codd and me relating to 
this affair in the back office of 
Wilson; sometimes when Wilson 
was in the front office and some- 
times when he was absent. Some- 
times Codd would ask permis- 
sion of Wilson to let him go in 
the back office, who delivered 
him the key. All the communica- 
tions I ever received on the sub- 
ject except as before stated, re- 
ceived from Codd at his office. 
Wilson was not present at any 
such conference, not did I know 
that he had any knowledge of 
the nature of any such communi- 
cation. Codd advised me to keep 
the expedition to Eastchester a 
profound secret. 

A few days before the trial 
George Wilson inquired if I was 
to be a witness. Answered in the 
affirmative, which was the only 
communication on the subject I 
ever had with Wilson. Codd gave 
me another set of instructions 
before the trial. Came in Court 
and being requested by Mr. 
Baldwin, the counsel of Codd, to 
state what I knew relating to the 
case, said: "All I know is that 
Colonel Codd has offered me 
$1000 to swear to a lie.” Mr. 
Baldwin said: "Mr. Sherman I 
am surprised at your blowing up 
Colonel Codd in this manner.’’ I 
replied: "Sir. I do not, I only 
furnish the magazine and leave 
it to the court to blow him up.* 
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At the same time I delivered to tions last received from Codd, 
Judge Spencer the set of instruc- and in his handwriting. 

Mr. Price said the story of this witness ought not to be received 
unless it was further shown on behalf of the defendant that the 
'Wilsons had cognizance of the transaction. 

The Mayor said that as he understood from the hearing of the 
testimony, there were two things which the defendant proposed 
showing: Ist, That there was a conspiracy to induce Isaac Sherman 
to commit perjury on a former trial; and, 2dly, To show a con- 
nexion between the conspirators and the Wilsons. Unless this were 
shown in the course of the trial, the story of Sherman would go 
for nothing. 

Mr. Emmet stated that it was the object of the defendant to show 
a conspiracy to suborn Sherman; that this was to be made out by 
direct testimony or circumstances. He cautioned the opposite coun- 
sel, and urged them to suffer the prosecution to take its proper 
course. He was extremely cautious of anticipating or stating matter 
of supposition; but if compelled to the measure, he should, after 
proving this conspiracy, give the declarations of some or one of the 
conspirators in evidence to the jury, to charge the others. For the 
present, it was only necessary for him to state, that he expected to 
show a palpable connexion between these conspirators and the Wil- 
sons. He should urge to the jury, that, from the relation necessarily 
subsisting between client and counsel, it could not be otherwise 
but that one, at least, of the Wilsons had a perfect knowledge of 
the communications between Codd and Sherman. 

Sherman, cross-examined: I Wilson tell anything concerning 
never declared to any person that the advantage he should derive, 
I did not believe that Wilson or if Codd gained his cause? WiU 
Dr. Arden had anything to do ness: After this quarrel, they 
with this affair; had stated on both came in the front office and 
the former trial, and before the made up; and Wilson said, that 
grand jury that I did not know, if Codd gained his cause, he. Wil- 
of personal knowledge, that they, son, would never want for money, 
or either of them, was, or were This was before we went to East- 
concerned. Wilson was never Chester. 

present at any conference be- Price: To whom did you 

tween Codd and me. A day or communicate the offer you 

two before the trial a quarrel ^ad received from Codd of $1000? 
hap]>ened at the office between To John Lyon and John 

Wilson and Codd, when the for- q Scholtz. This was about a 
mer told his little boy to kick hetore the trial: they were 

Codd out of the office, and called oncers, with whom I had been 
him a rascal. acquainted in the army. Lieu- 

A Juror: Was Wilson’s office tenant Scholtz treated It as an 
always the place appointed to idle thing; but the next time I 
meet Codd? Witness: It was. told him, he advised me to lose 

Mr. Emmet : Did you ever hear no time in finding the lady, or 
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her counsel, and giving them a 
full relation of the affair, and 
not to state anything under oath 
but the truth. 

1 made inquiries in many 
places to find defendant or her 
counsel. Inquired of Codd, who 
informed me that she lived in 
Westchester. 

The day before the trial 1 as* 
certained, by accident, that Mr. 
Emmet and Colonel Burr were 
her counsel. Called on a young 
man, in the office of the first- 
named gentleman, and urged him 
to have the trial put off till I 
could see Mrs. Codd, for I had 
something very important to 
communicate. 

Showed the written instruc- 
tions I had received to Scholtz. 
Not being able to hear anything 
concerning Mrs. Codd destroyed 
the paper, being determined to 
have nothing to do with the af- 
fair. Before the trial delivered 
another set of instructions which 
I first showed to Col. Burr and 
delivered to Judge Spencer. 

Mr. Price: What business have 
you lately been engaged in? I 
have done the business of a gen- 
tleman for two or three months. 
Have you received any sum or 
sums of money lately? I have 


lately received $200 from govern- 
ment towards my pension. Have 
you received none from any other 
source? I received (3.50 from 
Mrs. Codd. For what purpose and 
on what account? For wheeling 
three pigs from market up to her 
house in Greenwich. This surely 
could not have taken more than 
three hours. One of the pigs got 
out of the bag and it took me 
as much as three hours to catch 
it. 

Charles West: Was acquainted 
with Codd and had been in Wil- 
son’s office when he, Codd, was 
there. Had heard Wilson say her 
proceedings were unjust against 
Codd, and at other times and in 
various conversations Wilson 
conveyed an idea to my mind 
that she had an improper con- 
nection with Mr. Bradstreet. 

The evening before Wilson 
went to Albany to argue the de- 
murrer to the bill in Chancery, 
Codd borrowed (50 of me which 
he paid to Wilson, who told Codd 
that if he minded his business it 
would be well. Another time 
Wilson said that if Codd suc- 
ceeded (700,000 would fall to 
him. Know nothing of a certain 
deed of conveyance of a life 
estate from Codd to the Wilsons, 
or either of them. 


Mr. Emmet stated that a notice had been served on George Wilson 
to produce on the trial a certain bond and warrant of attorney 
from Codd to him. Intended to secure to Wilson the life estate of 
Codd in certain property; that a notice had also been served on 
Peter Wilson, Jr., to produce a certain conveyance of the life estate 
of Codd to him to certain property, which notices vwe accompanied 
by a subpoena daces tecum to each, of the Wilsons. 

The services of the notices being admitted, upon their nonproduc- 
tion, defendant had a right to go into parol evidence to prove their 
contents, without calling on either of the Wilsons as witnesses. 
The district attorney, standing in the place of the prosecutor, is 
presumed to have either possession of, or control over, papers relat- 
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ing to the Interests of those he represents. Such was the rule in 
the criminal courts in England. 

Mr. Oordenier contended that the notice served on the district 
attorney to produce a paper in possession of the prosecutor was 
Inoperative and did not pave the way to secondary proof. The op- 
posite party was first bound to show that the district attorney, who 
stands on all occasions as the representative of the people, had 
the paper before he could be called upon for its production; or the 
Wilsons may be called on as witnesses for the defendant; and they 
would state that no such papers to their knowledge existed. 

The Court: The point was entirely new and perhaps not necessary 
to be decided at this stage of the prosecution. 


George Griffln: Am a solicitor 
and counsellor in chancery. Had 
been applied to by Matthew Codd 
to defend the suit in chancery. 
1 declined being his counsel, but 
this was conditional. Will state 
the reason. Codd applied to me 
and related his story and finding 
It was likely to lead to an exten- 
sive range of business and that 
the controversy was with a lady 
having several children, I told 
him* I should expect that if he 
engaged me, a retainer of $100. 
1 purposely set the charge high 
thinking it would put an end to 
the application. He did not com- 
ply with the terms and without 
having passed any Judgments on 
the merits we parted. 

Caleb S. Biggs: Am a coun- 
sellor in Chancery. Codd applied 
to me to defend the suit com- 
menced by defendant and told 
his story. I asked a sum for a 
retainer which Codd either could 
not or would not pay, and of 
course was not engaged. 

Henry York Webb: In October, 
1816, having some business to 
transact in Wilson's office, some 
conversation passed between us 
oh the subject of the divorce. 
Wilson said among other things, 
"Damn that Bradstreet; if I was 
in Codd’s place, 1 would shoot 
him." He stated that Bradstreet 


was continually gallanting her 
about, and it looked more like 
the conduct of a sweetheart than 
that of a relation. Wilson knew 
I was acquainted with the de- 
fendant. 

John Bradstreet testified that 
the intelligence concerning the 
declaration of Wilson, mentioned 
by the last-named witness, was 
conveyed to her as coming from 
George Wilson. 

Charles West: Understood, pre- 
vious to the trial before Judge 
Spencer, that I was to be a wit- 
ness for Codd; but was not ex- 
amined by Wilson beforehand. 

John G. Scholtz: Was a lieu- 
tenant in the army during the 
late war. Sherman, in the spring 
of 1816, disclosed the offer made 
to him by Codd, and exhibited 
a paper, the contents of which I 
do not recollect. First treated it 
as an idle story; but upon a 
further application from Sher- 
man, directed him to find out 
Mrs. Codd, or her attorney, and 
disclose the whole affair. 

In the month of January pre- 
ceding, boarded at Sternberg's 
Hotel, and Codd, then called 
Colonel Codd, boarded there at 
the same time. Sherman attended 
there, frequently, in the capacity 
of a waiter. Saw Sherman fre- 



518 XVII. AMERICAN STATE TRIALS. 


quently in Wilson's office, and 
understood the former had em- 
ployed the latter to draw up cer- 
tain papers for the purpose of 
getting a pension. About a week 
previous to the trial Sherman 
stated this affair concerning the 
offer. 

Dudley 8. Bradstreet: Was in- 
troduced, by some person at 
Tammany Hall, to a man then 
stated to be Colonel Godd, who 
had performed great exploits 
under General Jackson. Am ac- 
quainted with both the Wilsons; 
but uncertain whether the person 
so introducing Codd was either. 

John Bradstreet: Understand, 
by the witness last named, that 
he was introduced by Wilson to 
Codd as one who, for his valor- 
ous exploits under General Jack- 
son, was made a colonel on the 
field, and, a short time after- 
wards, so informed defendant? 

John W, Picket: Heard the 
same account of Codd in Wil- 
son’s office as stated by last wit- 
ness, but do not recollect whether 
Wilson was present when such 
account was given. 

Mary Tuttle: Was examined by 
Peter Wilson, Jr., about a fort- 
night before the trial of the 


feigned issue to ascertain what 
I would swear. On that trial was 
sworn as a witness against Codd. 

Robert Emmet: Spoke to 
George Wilson several times on 
the subject of the controversy 
between Mrs. Codd and her hus- 
band. I gave Wilson to under- 
stand that 1 was a particular 
friend of this woman and on one 
occasion cautioned him to say 
nothing derogatory to her charac- 
ter. Wilson spoke disrespectfully 
of the character of Mrs. Codd 
and conveyed an idea that an 
improper intimacy existed be- 
tween Bradstreet and defendant. 
Wilson said it was very strange 
that she and Bradstreet should 
be so often walking together. 

After the trial of the feigned 
issue had a conversation with 
Wilson. He endeavored to remove 
anything unfavorable on my 
mind which I might have towards 
Wilson, touching his knowledge 
of the attempt to suborn Sher- 
man. Wilson told me he did not 
know before the trial that Sher- 
man was to be examined as a 
witness and did not know what 
he would swear. That the rea- 
son he wanted the trial put off 
was that he had found out that 
Sherman was a great rascal. 


Mr. Price, after reading that part in the publication relating to 
Mr. Baldwin, inquired of the witness, whether, on the trial of the 
feigned issue, that gentleman stated anything indecent in his ad- 
dress to the jury? 

Mr. Emmet requested to know whether Price appeared as the 
counsel of Mr. Baldwin? 

Mr. Price replied, that he appeared for the people. 

Mr. Emmet objected to the inquiry, on the ground that Mr. Bald- 
win’s name had been joined with the others without his knowledge 
or concurrence. He had never appeared as a prosecutor; and wished 
to have nothing to do with the affair. If the gentleman, however, 
persisted in the inquiry, the counsel should be compelled, contrary 
to his feelings, to prove the precise words uttered by Mr. Baldwin, 
alleged to be indecent, in his address to the jury. 
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Mr, Maxwell stated, that although Mr. Baldwin had, on no occa- 
sion, appeared as a prosecutor, yet, the complaint relating to him 
was incorporated in the indictment, and was regularly before the 
court. The counsel did not feel himself authorized, nor was he 
aware, that he had the power of withdrawing any part of the 
indictment. 

The Court: We think it is competent for the public prosecutor 
to withdraw any part of the charges contained in the indictment, 
at any stage of the cause, should he think proper. 

The counsel for the prosecution refused to withdraw that part of 
the indictment concerning Mr. Baldwin. 

John Bradstreet testified con- John McKesson: Am clerk of 
cerning certain expressions, con- the Sittings: Had an affidavit in 

sidered indecent by the witness, the handwriting of George Wil- 

which were used by Mr. Baldwin son, sworn to by Codd for the 

in his address to the jury on the purpose of putting off the trial of 

feigned issue. The expressions the feigned issue for the want of 

used referred to Mrs. Cannon, a a material witness. The affidavit 

witness sworn on behalf of the was sworn in open court and 

plaintiff, on the trial of the Wilson made the motion as 

feigned issue. counsel. 

Mr. Price objected to the introduction of the affidavit in evidence 
unless the counsel also would show that it was false, with the 
knowledge of Wilson. 

Mr. Emmjct stated that he proposed to show that when this affi- 
davit was first read before the court. Judge Spencer decided that 
it was defective; Wilson altered it again and it was sworn to and 
still found defective; and when Wilson was about making the third 
alteration, the judge rebuked him by saying, "Sir, will your client 
answer to everything you write?" Thus was this affidavit altered 
three times successively, without once consulting the client. 

The Court: But the Court nevertheless still received and acted 
upon the affidavit? 

Mr. Emviet: The trial was put off on that affidavit. 

The Court: We think you ought to bring the falsity of this affi- 
davit home to the knowledge of Wilson before you proceed further 
with this evidence. 

Francis Arden: Am a master relation given by Codd himself, 
in Chancery. Saw the answer of and for other reasons, that the 
Codd to the bill In chancery for answer was false, 
a divorce. Was applied to by him In my opinion the Wilsons 
to administer the oath, subjoined were imposed upon by Codd. 
to the answer, of its truth, and George Wilson is a man of very 
Informed him that such oath was sanguine feelings and tempei^ 
not necessary, which was one ment. He had no doubt imbibed 
reason why he declined admin- very strong prejudices against 
istering it. Believed from the Mrs. Codd. from the relation 
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given by her hueband, and ex- mlt perjury on the trial of a 
prised himself with warmth, feigned issue before Judge Spen- 
After an acquaintance with cer. She appeared herself as the 
George Wilson for a great num- prosecutor, and produced papers 
ber of years, do not believe he and witnesses. An indictment was 
had a bad heart. found against Matthew Codd, and 

Mr. Emmet: Do you think it dismissed as against the rest, 
proper, or becoming a counsellor, Sherman said the set of in- 
to suffer a client to closet a man structions was delivered by Codd 
in the back office from time to on the road to Eastchester, when 
time? I consider it extremely in a chair, or gig, with Codd, 
indiscreet; and I should not suf- under an injunction of secrecy to 
fer it to be done. disclose it to no person, especial- 

Isaac Sherman: Have you ever ly to Wilson. Three chairs went 
heard George Wilson call in ques- on the expedition; on the way, 
tion Matthew Codd*s truth and Codd, who rode with another, 
veracity? Codd told a story about proposed, as his companion was 
his being attacked, at or near a large man, that 1 should get in 
New Orleans, by monstrous alii- the carriage with the person rid- 
gators, and that he had no other ing with Sherman, and that he 
way to manage them but by goug- should come in that in which 
ing out their eyes. Have heard Codd rode. Was asked by the 
Wilson ridicule Codd, when ab- grand Jury whether I had any 
sent, about the alligator story, reason to believe that George 
and say he was a great liar. Wilson had any knowledge of 

Charles Holt: Was a member the transaction prior to its dis- 
of the grand Jury, in May last, closure in court. I do not believe 
when defendant Instituted a com- Wilson had such knowledge. Am 
plaint against George Wilson, confident Sherman stated to the 
Peter Wilson, Jr., Peter W. Gale, grand Jury that the paper was 
John S. Arden, Charles West, and handed to him by Codd on the 
others, for conspiring together to road, who Instructed him what 
suborn Isaac Sherman to com- to say. 

FOR THE PROSECUTION 

John Coffin Jr. was also a mem- ferences with Codd in that office, 
ber of the grand Jury. Sherman Peter Wilson^ Jr., was a master 
was asked how George Wilson in Chancery and at the request 
was implicated in that affair, of his brother, who was unwell, 
Sherman answered, ‘T do not went to a Mrs. Haight’s in Park 
know he was nor do I mean to Place and took the examination 
implicate him, but I remember of Mary Tuttle, who was to be 
one circumstance,” and then he introduced as a witness on the 
gave an account of a quarrel in trial of the feigned issue. Codd 
Wilson's office between him and was a person of that description 
Codd in which he was turned that it was impossible to leara 
out. Think Sherman further said from him the statement of his 
that he had frequent private con- case. 
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Had no knowledge whatsoever 
of any deed of conveyance of the 
life-estate of Codd of any prop- 
erty to the witness. A short time 
before the trial was spoken to 
by Codd about entering up a 
judgment on a bond executed to 
his brother in Philadelphia and 
consulted with George Wilson on 
the subject, who said it would be 
an improper thing, and so ad- 
vised the client. Did not know 
of any security received from 
Codd by brother, but had heard 
that he received $50. 

The paper spoken of was an 
assignment of Matthew Codd of 
a life-estate, in certain property, 
to Patrick Codd. 

Charles Holt did not recollect 
whether Sherman swore before 
the grand jury, that he was fre- 
quently locked up in Wilson’s 
office, and that Codd delivered 
him the instructions there. 

John Wood: Was on the grand 
jury when Sherman was ex- 
amined, and he said nothing 
there which could implicate the 
Wilsons, further than that he 
was at the ofiice frequently with 
Codd. 

George Wilson: I have been 
subpoenaed here on behalf of the 
defendant, with a duces tecum, 
to produce a certain bond and 
warrant of attorney, securing to 
me the interest and property of 
Matthew Codd in a life-estate. 
Have no such instruments, nor 
any knowledge concerning them. 
Remember he applied to me to 
enter up a judgment on a bond 
to Patrick Codd, of Philadelphia, 
and I saw a letter authorizing 
the entry of such judgment; but 
I refused, and advised Codd 
against the measure. Have taken 
no security whatsoever from him. 


Had not even the most remote 
knowledge that Codd intended to 
suborn Sherman. 

Afr. Emmet: Do you remember 
ever having said anything dis- 
reputable to the character of the 
defendant? Witness: Prom the 
relation given me by the hus- 
band, 1 had, certainly, imbibed 
strong prejudices against Mrs. 
Codd. I have on various occa- 
sions expressed myself with 
warmth on the subject. I have 
said that I did not consider it 
seemly or decorous for her to be 
gallanted about by Mr. Brad- 
street, while she was seeking a 
divorce from her husband. I said 
this to Mr. Robert Emmet, in a 
friendly manner, while holding 
an argument with him. He said 
that Bradstreet was a relation: 
to which, I replied that I did not 
think it was necessary for them 
to reside together: and I men- 
tioned this, too, as coming from 
Codd. 

The first time I heard that 
Sherman was to be a witness was 
the morning of the trial. He 
was at the office frequently to 
get some papers made out to ap- 
ply to government for a pension. 
Codd was also there and they 
were In and out until I was 
perfectly tired of it, and so told 
Mr. Gale. 

Do not know that any deed or 
security was executed by Codd to 
any person in trust for me. The 
night before the trial Peter, my 
brother, came to me while sick 
in bed and told me that Codd 
was a great rascal; that he had 
just left him at his house, in- 
toxicated, and said if had $1000 
he could easily carry his cause. 

After I became retained for 
Codd and while in the progress 
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of the business, I received sev- 
eral anonymous letters — some 
soothing, some flattering, and 
some threatening. I felt that I 
had an enemy at every elbow. 
When the grand Jury met, before 
whom a complaint was made 
against myself, with others, for 
a conspiracy, 1 was solicited by 
many persons to send a state- 
ment of facts before them. This 
I disdained doing, but at the re- 
quest of my father I sent a short 
note to the grand Jury request 
ing them not to act hastily. 

Afterwards when the complaint 
was made against defendant for 
a libel, two anonymous letters, 
one to Baldwin and one to my- 
self, were sent in, by my counsel 
to the grand Jury, as I under- 
stood. Never had a quarrel with 
Codd and turned him out of the 
office, but it was impossible to 
understand his statement. Fre- 
quently called on him for a list 
of his witnesses, which he never 
produced. 

Peter W. Oale: Was a partner 
of George Wilson at the time he 
was engaged for Codd. Do not 
know concerning any secret con- 
ference between Codd and Sher- 
man. 

He was then about applying 
for a pension, on account of be- 
ing wounded, and was at the of- 
fice frequently on business relat- 
ing to that affair. Had no reason 
to believe that Wilson had any 
knowledge of the attempt to 
suborn Sherman; nor do I think 
that Wilson knew that Sherman 
was to be a witness until the day 
of the trial. They were in the 
office frequently, but I thought it 
was on another affair. Wilson 
often told me he was tired of 
having those {persons in the of- 
fice. He often called on Codd for 


his list of witnesses, which, at 
the time of issuing the subpoena, 
was not furnished, and blanks 
were left for their names. 

When Sherman testified before 
Judge Spencer, I was present, 
and was much surprised. The 
Judge seemed very desirous of 
knowing from him what persons 
were concerned. Sherman said 
that Dr. Arden had no knowledge 
of the attempt to suborn, nor 
did he believe that any other 
person knew except Codd. 

Robert Bogardus: Had known 
George Wilson fifteen years, and 
his brother Peter ten, their pri- 
vate and professional character 
was good. 

Previous to the time of the 
publication in question, had 
never heard anything against the 
private or professional conduct 
of George Wilson; but, about the 
time this took place, rumors were 
in circulation against him, and I 
was afraid Wilson had not done 
altogether right. 

He has a good heart; and hav- 
ing been long acquainted with 
him never suspected him of hav- 
ing a bad heart. He is a man of 
trery sanguine feelings, and zeal- 
ous in whatever he undertakes; 
but, if he has any failing, it is 
that of being too free and oblig- 
ing for his own interest. 

John Ferguson: Am a former 
mayor of New York. Had been 
acquainted with George Wilson 
and -Peter Wilson, Jr., several 
years, they having practiced 
under me while mayor. Nothing 
could be alleged against their 
private and professional charac- 
ter. 

DeWitt Clinton: Am a former 
mayor of this city, now governor 
of this state. Have been ac- 
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quainted with Greorge Wilson 
eight or ten years; he practiced 
under me. Ever conceived him 
to be a very honest and honor- 
able man. His private and pro- 
fessional character was unques- 
tionable; would place the fullest 
reliance on his oath. The char- 
acter of Peter Wilson, Jr., was 
also good. 

Josiah Ogden Hoffman: Am a 
former recorder of this city: Con- 
cur with the last two last-named 
witnesses in the character given 
of the Wilsons. George Wilson 
entered my ofllce as a student in 


1802 and I always had the fullest 
confidence in him. 

James L. Bell, the sheriff; 8yh 
vanus Miller, the surrogate of 
the city and county of New York, 
and Jacob Warner, one of the 
police magistrates, and John T. 
Irving, counsellor at law, all con- 
curred in showing the private 
and professional character of the 
Wilsons to be perfectly good. 
They spoke from an acquaint- 
ance of several years and from 
having had dealings in their sev- 
eral ofiicial capacities with the 
Wilsons. 


THE DEFENSE AGAIN 


Sherman (recalled) stated to 
the grand jury that on the road 
Oodd gave him a paper contain- 
ing directions where to find Mrs. 
Cannon. Did not swear that he 
received instructions on the road. 
Was confident Wilson was in- 
formed by him that he was to 
be a witness three or four days 
before the trial. 

Benjamin Hart and John Gra- 
ham, officers in the army during 
the late war, were acquainted 


with Sherman while a soldier; 
that his character while in that 
capacity v/as excellent and that 
his officers placed the utmost 
confidence in him. His speech 
was injured by reason of his 
wounds, which led some to think 
he was subject to intoxication, 
until explained; which never was 
the case with him; for he was 
very temperate. Had known him 
fifteen or sixteen years, and had 
never heard his veracity ques- 
tioned. 


THE SPEECHES TO THE JURY 

Mr, Wilkin (to the jury) : It was not his intention, in this 
case, to insist that the Wilsons were guilty of being concerned 
in the attempt to suborn Sherman; this was not necessary 
for his argument. But he should insist, from a variety of facts 
detailed in the testimony, that the defendant had the strongest 
grounds for believing one of them to be concerned. In the 
first place, George Wilson was the attorney of Codd, and is 
presumable to have known the grounds of his client’s case. 
In the second place, Mrs. Codd attended the trial of the 
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feigned issue, and heard the testimony of Sherman. She 
heard him say, as he has sworn this day, that all the com- 
munications which Codd had with Sherman transpired at 
Wilson’s oflSce. And was there anything which ever happened, 
more nefarious — more abominable than the plan of going to 
Eastchester with Sherman to see Mrs. Cannon, for the purpose 
of giving a colour to a statement of facts to be related by 
Sherman which was utterly false? Prom what Sherman had 
stated, under oath, and from every circumstance, the de- 
fendant had the strongest grounds for believing that Wilson 
must have known of this attempt. And yet, strange to tell, it 
has been proved, on this occasion, that Wilson did not know, 
until the night before the trial, that Sherman was even to be 
a witness. 

The subject-matter of the former trial was highly interest- 
ing to the feelings and reputation of the defendant — ^her all 
was at stake — for, if Codd had obtained his purpose, by de- 
feating a recovery, he would have been entitled to the use of 
the third of her property during his life. 

That Wilson aspersed her diaracter, on various occasions, 
in a manner calculated to do her the greatest injury, is abun- 
dantly established, and even admitted. It is true Mr. Webb 
was mistaken in the person, but the language was conveyed 
to the defendant as coming from Wilson, and was actually 
uttered in his office. 

Wilson himself was the cause of this publication, by giving 
currency to unfounded insinuations against a lady who, from 
the peculiar situation in which she then stood, was unable to 
vindicate her wrongs, or assert her innocence in any other 
mode. 

Should the jury, therefore, be convinced that she had strong 
reasons to believe the knowledge of Wilson in this attempt 
to suborn Sherman, though at the same time they may think 
she acted under a mistake, it will be their duty to acquit. 

Mr. Emmet : It was not for the purpose of jadging concern- 
ing civil rights, or awarding damages, that the jurors were 
impanelled ; they came into this court to punish crime. I ad- 
mit that if, instead of instituting a criminal prosecution for 
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this publication, the Messrs. Wilsons had resorted to a civil 
action, and that was now the subject of consideration, you 
would have a different question to determine; for, in a civil 
action for a libel, nothing but the truth can be received as a 
justification. But in the mode which the gentlemen have 
adopted, they have put it to the jury to try — ^to investigate, 
and to scrutinize the intention. I assume this as the of 
my argument, and am ready to meet them on the ground they 
have chosen. I shall demonstrate to the jury, that the defend- 
ant is to be acquitted from any criminality of intention in 
this publication. I must confess to you, gentleinen, that before 
this investigation had taken place, I much regretted, and was 
grieved at the delinquency of one who, in my estimation, until 
his unfortunate retainer in the business against the defendant, 
was in very respectable standing in an honourable profession. 
I had a stronger reason for being grieved, because he was an 
intimate relation of my former friend and partner. That this 
prosecutor should so far have deviated from the path of recti- 
tude prescribed by the precept and example of a truly vener- 
able father — ^that he should so far have lost sight of the digni- 
fied morality upon which our profession is founded, as to have 
countenanced, for a moment, or even winked at, so daring 
and nefarious a conspiracy as has been proved before you, 1 
must say, gave me many painful emotions. This investigation 
has removed those unfavourable impressions from my mind; 
and it is a subject of peculiar satisfaction to me, that while 
asserting, before you, the purity of the motives which actuated 
my client in this publication, I am not compelled to arraign 
the motives of the gentlemen who instituted the prosecution. 

My client was the mother of a family of five children, whose 
welfare and future prospects were involved in the fame of 
that parent. Her daughters were just rising in life, and they 
looked up to the mother as their only guardian and protector. 
Yet the reputation of that mother was aspersed; and insinua- 
tions circulated which were calculated to inflict the most 
serious injury on her character. She could not appeal to the 
laws of her country for redress, for a married woman cannot 
sustain an action for such wrongs. The weakness of her sex 
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forbid the infliction of a just chastisement on the authors of 
her sufferings. 

In her rising family, so estimable, so dear to the parent, all 
her future hopes and fond anticipations were centred. She 
beheld her progeny with maternal tenderness, embittered with 
the poignant reflection that her own reputation, so impor- 
tant to them, was. assailed and made the subject of obloquy 
and reproach. With such feelings, what must have been her 
situation? You alone, who are fathers, can conceive; and, yet, 
your ideas must necessarily be inadequate; for such feelings 
enter none but the mother 's bosom. Her object was to retrieve 
a character attempted to be sullied, and to rescue her fame 
from the foul touch of calumny; and I rejoice that an oppor- 
tunity is afforded. She has provoked this investigation, and 
she calls on a jury duly to appreciate and scan her motives. 

Did this publication originate from unfounded suspicions, 
or idle rumour, or conjecture? You have seen that two gen- 
tlemen of the profession had been applied to, and they de- 
clined being retained by Codd. This information she received ; 
and it was natural for her to believe and to reason in the 
mode disclosed in the publication. The client, also, was poor; 
and what prospect had the counsel for remuneration for his 
services ? 

Receiving information, also, as we have seen, that Wilson 
had said, that he would never want for money if Codd gained 
his cause, her suspicions were awakened, and she had a right 
to believe that the counsel was actuated by avaricious motives. 

Couple with this the relation made by Sherman, which we 
have heard, and can we hesitate in saying that her reasons for 
belief were strong and irresistible? It was not from the in- 
formation of Sherman, merely, that she acted: she had seen 
him, in open court, exhibit the set of instructions received 
from Codd, and swear that he had refused the bribe of $1000. 
All the communications he had received, touching this offer, 
took place, in secret conferences, in Wilson’s office. The client, 
it appears, had access to every part. Gould anyone have sup- 
posed, therefore, that Wilson did not know it? Should h^ 
ought he not to have known this? Standing in the relation o 



MARTHA BRAD8TREET. 


527 


counsel, in an important controversy — a controversy wliich 
involved the future fortunes of his client, was it not the duty 
of that counsel to examine, inquire into, and thoroughly under- 
stand his client’s case? Should he not know what one of the 
most important witnesses his client had was about to testify? 
Above all, ought he to have suffered secret conferences to have 
taken place in his back office, the purport of which he did not 
know? His friend, Mr. Arden, in his testimony, has given 
him a salutary caution on this point, wliich, I hope, he will 
never forget. 

Gentlemen — I assume this as the train of reasoning in the 
mind of my client, upon which her conclusions were founded. 
And I appeal to you, whether, standing in her situation, you 
would not have believed as she did, and been prompted to 
act as she did? For, is it conceivable — is it wilhin the range 
of possibilities, that Wilson should not Iiavc ascertained what 
all the witnesses would say; especially when the client was so 
stupid as not to be able to impart to his couilscI his ideas con- 
cerning his own case? And yet, wonderful to relate, it has 
been iiroved, beyond a contradiction, that Wilson did not 
know, until the day of the trial, that Sherman was to be a 
witness 1 

It was necessary that a transaction so involved in mystei’y 
— so strange — so unaccountable, should be explained by the 
positive testimony of the i)arties: and it was necessary for a 
public investigation, to rescue the fame of my client from 
obloquy and reproach. That the gentlemen have thus ex- 
plained — ^that they have cleared their character from a just 
suspicion, I rejoice: it was but a mistake on her part, and I 
am willing to consider it in that light. 

Mr. Price : If your client will acknowledge this in writing, 
we will immediately withdraw the prosecution. 

Mr. Emmet: We shall sign no statement or acknowledgment 
in writing : we put our case to the jury as it stands, and shall 
call on them for an honourable acquittal. The many asperaions 
cast on the character of my client, the many unfounded ini- 
tiations propagated to her prejudice, lead her proudly to reject 
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all propositions for a compromise, and to repose on the intel- 
ligence and discretion of a jury. 

For some reason, which I am unable to explain, the name 
of Mr. Baldwin has been joined with that of the Wilsons in 
this indictment. That gentleman mentioned to me that he 
never appeared as a prosecutor, nor did he wvdi that his name 
should be called in question. He even went before the grand 
jury and requested that his name should not be used in this 
prosecution. 

Gentlemen — On this occasion, you are not called upon to 
try the Wilsons ; and, for the purposes of this trial, much of 
the testimony of character, which I am happy to find so ample 
and satisfactory, might have been omitted. You are to deter- 
mine a pure question of intention — ^you are to decide whether 
the defendant has made this publication with malicious 
motives. 

If you think that she had abundant reason for believing 
the facts detailed before you in the testimony — if you, placed 
in her situation, could not but have credited them yourselves — 
if, in short, under all these circumstances, you consider that 
she acted as became the mother, solicitous for the honour and 
future welfare of her family, you must acquit. For again I 
beg you to bear in mind, that you are to render a verdict, 
without regard to any supposed consequences affecting the 
feelings or character of the prosecutors. The defendant, on 
her part, conscious of the purity of her intentions, is anxious 
of retiring to the bosom of hw family, with the innocence of 
her motives sanctioned by your verdict. But if, under all the 
circumstances, you cannot avoid the conclusion of her guilt — 
if you cannot entertain a doubt but that she was actuated by 
malicious intentions, however painful to her feelings, die must 
submit to your decision. But she implores you to weigh well 
the circumstances of her case before you pronounce — ^to in- 
sider her peculiar situation under the unmanly aspersions 
cast on her reputation — and, with the many powerful reasons 
with which she was actuated, in your view, to inquire and pnt 
it to yourselves, whether such a situation and such reasons 
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would not, on your part, have produced a correspondent 
action? 

JIfr. Price said that his fears for the result of this trial were 
already almost realized. He knew the justice of the complain- 
ant's cause — ^he was convinced of the integrity of their con- 
duct — ^but he felt that the defendant came into her defence 
with advantages against which it was almost impossible to 
contend. Her sex — ^the accomplishments with which she had 
graced it, and her personal presence through a long and tedius 
trial, were among the allurements with which justice had been 
tempted to connive at her acquittal. She had, also, brought in 
aid of her cause as learned and eloquent an advocate as this 
or any other country could produce. 

If, therefore, the means of which she is fortunately pos- 
sessed, or the manner in which they have been employed, were 
to determine this cause, I should at once abandon it as a hope- 
less prosecution. 

It is unnecessary to vindicate the character of the Messrs. 
Wilsons; for the defendant's counsel had acquitted them of 
all participation in the subornation of Sherman. 

The whole defence is placed on the want of malice in a pub- 
lication admitted to be false. It is said, however, that the 
publication was made under a conviction of its truth. Be it 
sor— and where is the justification of the defendant? That it 
was made under such circumstances, would, undoubtedly, be 
proper for the consideration of the court in measuring a 
punishment for the offence : but that it could ever be received 
by a jury, in complete exculpation of the accused, is a doctrine 
which would be as pernicious in its consequences as it is 
unsupported by authority. 

Previous to the case of Croswell, 3 Johns. Cas. the truth 
itself could not be admitted to justify the defendant; our 
statute has admitted it only when published with good moti'^es. 
But neither our legislature nor our courts have ever said, 
that a falsehood, vitally affecting the character of another, 
could be published with impunity. Can it be necessary to 
illustrate so plain and safe a principle ? A disappointed suitor 
says of the judge who has decided against him, that he has 
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received a bribe for his decision.” He tells his story with an 
air of sincerity, and relates circumstances which never existed, 
from which such a conclusion might be drawn. The printer, 
honestly believing his story, and with the best motive that 
could actuate any human being, that of bringing a guilty mnn 
to justice, publishes the charge. He is indicted for the libel — 
he offers these facts in evidence, and demands his acquittal. 
Such a law of libd would be a senseless mockery of justice. 
Private character would be everywhere assailed, and the public 
peace continually disturbed. 

But, if malice was not the legal inference from a false and 
defamatory publication like the present, what is the positive 
evidence of its existence? In the very opening of the publica- 
tion she declares revenge to be her object. She assails the com- 
plainants in their private as well as in their professional 
character. 

Previous to this publication, she meditated an attack of a 
very different nature. She appeared before the grand jury, 
and charged the Messrs. Wilsons with conspiring, with others, 
to suborn Sherman. Finding that her accusation was regarded 
by that tribunal as utterly groundless, she resorted to this 
publication, as a means of gratifying the passion with which 
she avows she was governed. If “any publication, exposing 
another to obloquy or ridicule, and made with a mischievous 
and malicious intent,” be a just definition of a libel, then is 
the defendant, in this ease, guilty. 

It has been insinuated by counsel, that the Messrs. Wilsons 
expected something more than the ordinary remuneration for 
their services: a deed of conveyance has been spoken of; but 
where is the proof of its existence? And a reason stated is, 
that their employer was too poor to have made any other 
terms with them. 

I might now retort on the gentleman, and inquire how he 
expected remuneration for his services ; for, at the commence- 
ment of this unhappy controversy, his client was also poor. 

Mr. Emmet : I can explain this to the jury. 

JIfr. Price : The gentleman need not ; for I shall concede to 
him, in as full a measure as he can wish, that he was actuated. 
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in his retainer and management of this business, by motives 
purely benevolent. I only ask him to have (he charity to be- 
lieve that others might be actuated by motives quite as 

laudable. 

* 

On no occasion have I ever witnessed more ample testi- 
monials of character than those produced by the complainants 
before you. The governor of our state has, in the most uiuiunl- 
ified manner, declared that the character of George Wilson is 
unquestionable. Mr. Ferguson, the former mayor, Mr. Hoff- 
man, the former recorder, under whom, as well as the governor, 
while mayor, Mr. Wilson practised for a number of years, 
have concurred in bestowing upon his private and professional 
character their entire approbation. 

It has been said, however, that character is not the object 
of your inquiry, and that your verdict must be rendered with- 
out regard to the situation or feelings of the parties. If so, 
why did the gentleman press into his service the maternal 
fondness of his client? Why his bitter reproof of the unjust 
aspersions cast upon her character? 

It is not to be disguised, even by the eloquence of that gen- 
tleman, that in this court, and in a case of this description, 
though the people stand upon the record ns the accusing party, 
yet, in effect, the rights and feelings of the accuser, as well 
as of the accused, are as much involved, as they would be in 
a civil suit for the same libel. 

The counsel who last addressed you, has made an appeal in 
behalf of a mother and her female children. I witnessed the 
effect it produced on you. If such considerations are to bo 
permitted to influence a jury, I can tell you, with more truth 
than eloquence, that the complainants have wives and chil- 
dren anxiously waiting the result of this trial — that they also 
have an aged father,® proverbial for his integrity and learn- 
ing, expecting that the care with which he has watched them 
through life, will be rewarded by a verdict, which in the 

® The gentleman alluded to was a professor of 
of Grecian and Roman antiquities, in Columbia College, for 
thirty years. 



532 XVII. AMERICAN STATE TRIALS. 


language of the testimony, shall place their characters beyond 
suspicion. 


THE CHARGE TO THE JURY 

The Mayor said that he had hoped this case would not have 
occupied so much of their time as it had. The object of the 
court had been, to shorten the investigation as much as pos> 
sible; and it was to be wished that the offer of a compromise 
tendered by the prosecutors had been accepted. The court 
saw no reason why this offer had been rejected. The parties, 
however, for reasons of their own, into which it is not neces- 
sary to inquire, had thou^t proper to throw the burd^ of 
deciding the case on the court and jury. 

Generally speaking, a leading inquiry in cases of libel is, 
whether the publication is, or is not, true? But this is not 
the only or correct criterion by which a jury is to determine 
such cases. A publication, true in every part, may yet, from 
its peculiar nature, be a libel. To ridicule the imperfections 
or deformities of an individual, which in fact exist, is libellous, 
because originating from a mischievous or malicious intention ; 
and, on the other hand, a publication may be false, and yet 
not a libel. A printer, for instance, may find a publication in 
another paper, and, having sufficient reasons for believing it 
true, give it further publicity with pure and innocent inten- 
tions. It may turn out that the publication is libellous, and, 
on inquiry, may be found untrue; and, yet, we cannot say 
that the printer who republished it ought to be punished 
eriminally. 

Therefore, truth or falsehood cannot be the only criterion 
by which to determine, whether a publication is, or is not, a 
libel: but the principle or rule, in such cases, by which the 
decision of a jury is to be governed, depends on the intention 
or motive with which a publication is made. 

In the first instance, a publication containing matter in- 
jurious to another, is deemed to be libellous; and, therefore, 
on this occasion, the counsel for the prosecution, after read- 
ing the publication, rested the case. The burden of proof was 
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thou cast on the defendant, on whom it was incumbent to show 
the truth of the matter alleged, or to explain the motives by 
which she was actuated. She has entered into the proof of a 
number of circumstances for both these purposes ; and it will 
rest with you to decide, whether they are sufficient to justify 
her conduct, or the motives upon which she acted. 

There appear to be, in this publication, two principal 
charges alleged against Mr. George Wilson : 1st, That he had 
endeavoured, on various occasions, to injure her cliaractcr; 
and, 2d, That he was either engaged in a conspiracy, with 
others, to suborn Isaac Sherman to commit perjury, on a 
former trial, for the purpose of invalidating the testimony of 
a Mrs. Cannon, a material witness for the defendant, or, that 
he was privy to the attempt, on the part of Matthew Codd, 
for that purpose. With regard to the first charge, some testi- 
mony has been produced by the defendant, which goes to 
show that her character had been assailed by Mr. Wilson, and 
that she had reason to repel or resent the injury. 

But the most material charge in the indictment, and, indeed, 
that principally relied on, is, the charge of subornation. It 
will be readily admitted, that this is one of the most serious 
nature, especially against a professional man. It ought not, 
therefore, to have been made but on sufficient grounds; and 
a party who will undertake to make such a charge from idle 
rumour, surmise or conjecture, diould it prove unfounded, 
ought to be responsible for the consequences. 

It is urged, on behalf of the defendant, that, from the in- 
formation she had received, she had good reason to believe 
the matter to be true upon which the insinuation of this charge 
in the publication was founded; and it is particularly urged 
that, as all the communications from Codd to Sherman too 
place in the office of Wilson, who was the counsel in the case, 
the defendant had the strongest reason for believing that he 
must have been cognizant of, or privy to, the attempt to suborn 
Sherman. This was a circumstance, and nothing more ; and, 
unless supported by other evidence, was not sufficient, m e 
opinion of the court, to justify the charge; an we 
now appears that he was not present at any o ose 
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munications. But it is not the business of the court to express 
a decided opinion on matters of fact ; and the evidence on this 
point must, therefore, be submitted to you. I think, however, 
we ought to say, that she had no right to make so serious a 
charge against an individual on slight grounds; nor ought 
she to be permitted to excuse herself beyond the information 
she actually received and had reason to believe was correct. 

Should you believe that she made this charge on trivial 
grounds, or such as were not, under the circumstances in 
which she was placed, entitled to her credit, or that slie went 
beyond the information she actually received, I think she 
ought to be held answerable for the consequences, and liable 
to this prosecution. But if she possessed the information from 
sources which appeared to be entitled to ) confidence, and was 
actuated by fair motives, in the defence of her own conduct 
and character, she then could not be considered as being in- 
fluenced by unjust or malicious intentions towards the pros- 
ecutors. 

On the whole, this is a case peculiarly depending on the 
question of intention, of which you are to judge from all the 
facts and circumstances. If you believe these charges origi- 
nated from improper or malicious intentions towards the pros- 
ecutors, you ought to find the defendant guilty, but if no 
malice existed on her part and you believe that her object was 
to vindicate her own conduct or character, she ought to be 
acquitted. 

THE VERDICT. 

The jury retired at three o’clock in the morning and in two 
hours returned with a verdict of Not Guilty. 



THE TRIAL OF HANNAH KINNEY FOR THE 
MURDER OF GEORGE T. KINNEY, 
BOSTON, MASSACHUSETTS, 1840 . 

THE NARRATIVE. 

The evidence given on this trial is interesting reading, but 
the case is of value to the lawyer because of the able speeches 
made to the jury by the eminent lawyers on both sides and 
the charge of the great Chief Justice of Massachusetts, Lemuel 
Shaw. 

Mr. Kinney, a respectable citizen of Boston, being taken ill, 
his wife sent for a physician who pronounced it cholera. He 
begged for drink and she brought him a cup of herb tea, 
which a friend who was in the sick room tasted and after- 
wards testified that it had a sweet taste, that there was a 
sediment on the cup and that it made him ill. Several other 
physicians treated the sufferer, who all thought he was suffer- 
ing from cholera until a post-mortem disclosed the presence 
of arsenic in his stomach. But there was no evidence to show 
that the wife had any of the drug in her possession and a 
quack who had been treating him before the regular y)hysic.ian 
was called in, might very well have given him arsenic in 
the different compounds he administered. This incident of 
the herb tea and the fact that the prisoner had several hus- 
bands before Kinney married her and that she did not express 
much surprise at his sudden death, were about all the cir- 
cumstances which could be said to point to her as the agent 
in her husband’s death. 

The jury took but three minutes to render a verdict of not 
guilty and the community, including the entire Boston bar, 
endorsed their action. 
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THE TRIAL.» 

In the Supreme Judicial Court of Massachusetts, Boston, 
Massachusetts, December, 1840. 

Hon. IiEMXjsXi Shaw,’ Chief Justice. 

Hon. Samuel Putnam,® ) - , 

Hon. Samuel S. Wilde,® \ 

December 21. 

The clerk read the indictment which charged the prisoner 
Hannah Kinney with poisoning her husband, Qeorge Kinney, 
in August last, with malice aforethought, by mixing arsenic 
in drink prepared for said George, with intent to murder 
him. The indictment set forth that the the arsenic was mixed 
in herb tea prepared for the deceased, who was sick, which 
he drank on the 9th of August and died on the 15th. (The 
death actually took place on the 9th. The indictment alleged 
the farthest day, as matter of form.) 

The Prisoner pleaded Not Guilty. 

The jurors were then called and impaneled, consisting of 
Abraham W. Blanchard, foreman (appointed by the Court) 
Charles Arnold, James M. Barnard, Sewell Barker, George 
W. Bazin, James Blake, Franklin E. Blood, Francis Codman, 
Josiah W. Daniel, Nathaniel G. Elliott, Elisha Faxon.* 

1 Bibliography. "Trial of Mrs. Hannah Kinney for the alleged 
murder of her husband. George T. Kinney, by poison. Before the 
Supreme Court of Massachusetts, Judges Shaw, Putnam and Wilde, 
present, sitting at Boston, from Dec. 2l8t to Dec. 26th, with the 
arguments of counsel, and the charge of the Chief Justice fully re- 
ported. By a member of the Bar. Boston: Times and Notion Office, 
No. 5 State Street. 1840." 

2 See: 1 Am. St. Tr. 442. 

• See: 1 Am. St. Tr. 108. 

• See: 4 Am. St Tr. 97. 

• Mr. Curtis remained beside the prisoner while the Jury was em- 
paneled. She scrutinized each one and evinced much comimsure 
until It was complete when she seemed overcome with the effort 
and shed tears. Her appearance was most prepossessing and her 
ftuse beautiful. During the examination of witnesses her attention 
to every word they uttered was Intense. 




HANNAH KINNEY. 


537 


James T. Austin,* Attorney General and 8. D. Parker,^ for 
the Commonwealth, Franklin Dexter* and George T. Curtis* 
for the Prisoner. 

MB. PARKER’S OPENING. 

Mr. Parker— Oentlemen of the Jury: No man can be engaged In 
more affecting: or appalling official acts, than in commencing, pursu* 
ing and pressing investigations, in which the ultimate safety of all 
men is involved, and which are especially designed to terminate, as 
in this case, in the deliverance or destruction of a human being, 
placed in Jeopardy under the most distressing accusation. The ut- 
most care and caution in such proceedings are enjoined by the rules 
of law; and every measure, suggested by the strictest regard for 
Justice, and the most laudable love of mercy, is taken, to remove 
prejudice, to preserve impartiality, and to secure the attainment of 
truth. In this interesting and awful business we are now here en- 
gaged; and I hope that all who are to talie part in this most serious 
trial, — counsel, witnesses, judges and jurors, — may conscientiously 
feel the weight of that great responsibility, which, without our 
seeking has been cast upon all of iis at this time, and in this place, 
by the laws of our country. 

It is my very unpleasant, yet my official task, to open this im- 
portant and interesting case before the honorable Court who here 
preside over our proceedings, and before you, gentlemen, who are 
now engaged by the solemn sanctions of your oaths and the obli- 
gations of conscience, in the sight of God and of your fellow citi- 
zens, to do Justice and right between the Commonwealth and the 
unhappy prisoner you have in charge. It is not, on my part, any 
affectation of sensibility to declare, that I feel oppressed, not only 
by the awful consequences to which this trial may lead, but by the 
numerous difficulties in it which are to be surmounted; 
difficulties now very common in all capital cases in the 
present agitated state of public opinion in relation to the punish- 
ment by death;— difficulties, much increased, when the atrocious 
crime imputed to the prisoner is alleged to have been committed by 
that subtle and generally invisible but most tremendous agent, the 
most detested of all means of homicide, secret poison: difficulties, 
which also become yet more formidable, when the horrible charge 
is made against a woman, usually the most amiable and Innocent 
part of human nature. Whenever in any case, the life of a human 
being, the gift of God, and one of the most precious of His grants, 

•See: 1 Am. St. Tr. 44; 12 Id. 337. 

See: 6 Am. St Tr. 672. 

•See: 7 Am. St Tr. 414; 12 Id. 338. 

•CxjBTis, Gbobob Ticknob (1812-1894). Born Watertown, 
member Mass. L^lslature; a leading lawyer and legal writer. Died 
In New York City. 
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is by the laws of the land demanded as the forefelt of an act al- 
leged to have been done in violation of law, the minds of men, be- 
fore they allow the highest punishment to be exacted, require what, 
in the acknowledged obscurity which usually covers personal mo- 
tives and conceals criminal actions, cannot always be obtained, 
unequivocal proof, which excludes all reasonable doubt of that par- 
ticular act having been done by the party accused. 

The terrible consequences of a possible mistake in making up a 
Judgment from human testimony, and circumstantial evidence, have 
often inclined Jurors in capital cases to acquit, when, as reasonable 
men out of court, acting upon the common presumption and faith 
which govern mankind in ordinary occurrences of life, they be- 
lieved the accused to be guilty, and would have returned a corres- 
ponding verdict in the ti'ial, if the punishment which was to follow 
such verdict were less fatal. 

In the course of centuries, it is supposed a few such lamentable 
mistakes have been made by Juries; and the records of them with 
all their appalling consequences are usually cited by prisoners' 
counsel in cases depending on circumstantial testimony: and yet 
the evidence of those fatal results being unjust has sometimes 
rested on. no better foundation, than the wholly uncorroborated and 
often suspicious confession of some hardened and convicted felon at 
the gallows, who disregarded truth all his life time, and would not 
have been received as a competent witness concerning the most 
trifling matter in any court of judicature. 

But the danger of such painful errors has long since passed 
away, for so tender in cases of homicide have modern tribunals 
grown, and especially in this country, that Juries are now strongly 
impressed with lively sympathies for the living and interesting 
beings who stand trembling before them, for relief or for deeper 
woe; and are so much alarmed by the loud and solemn predictions 
of the awful and irreparable consequences of an unfavorable error 
of Judgment, that they at the present day are apt to seek, not so 
eagerly for indications of guilt, as for reasons of acquittal, by which 
they may escape the upbraidings of their conscience, while they 
yield to the grateful feelings of compassion. The invisible dead are 
soon forgotten; no warm sympathies arise out of the cold, neglected 
grave; the senseless, unseen, absent, defunct, mouldering body ex- 
cites no commiseration: the living, breathing, palpitating flesh and 
blood, full of tremor and anxiety, which stand in danger before 
our eyes, engage and absorb all our sensibility. When too that 
flesh and blood are arrayed in the form of a full grown woman, dis- 
tinguished for personal beauty, extraordinary talents, uncommon ac- 
complishments, and of respectable rank in society, there is danger 
bn the other side, that those sympathies for the living may prevail 
over the love of truth, may obliterate Justice to the dead, and sway 
men to the side of mercy which may be unmerited, and to a de- 
cision, which, under the same proof, might have been the reverse 
of favorable, were a man on trial. Recent experience has shown 
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how dimcult. If not ImposBible, it has been to obtain a verdict of 
condemnation, in cases of alleged tnuroers by secret poison, when 
females have been the parties accused, and men were the persons 
murdered. 1 need not mention the cases of Lucretia Chapmanio, 
Bliza Norton, and Phebe Ann Floor. There are some who th<nir’ 
it was the sex, only, of those defendants, which saved them from 
the punishment of the law. 

Yet all must acknowledge that justice, like the great Author, 
should be no respecter of persons; it should regard neither sex nor 
age. but only law and truth. By our State Constitution, the foun- 
tain of mercy is located and opened elsewhere than in the jury 
room, and is not allowed to flow, even through the clemency of the 
Supreme Executive, in any case until after conviction. 

It has been well said, that mercy is mitigated punishment, not a 
denial of justice; and it is clear, that the protection of human life 
upon a large scale, and therefore the most comprehensive com- 
passion for human beings, requires that all murderers should be 
punished, for there can be no security for the lives of mankind, if 
there can be no punishment for murderers and assassins. 

No one therefore has ever been engaged in a trial for homicide, 
more especially in one resembling the present, who has not seen 
and felt that there are difficulties, prejudices, sympathies, anxieties 
and embarrassments to be overcome: difficulties on both sides; em- 
barrassments in the feelings, and difficulties in the proof. Mankind 
are naturally horror-struck by a cruel and atrocious act of domes- 
tic perfidy; indignation, execration, and an instinctive desire of 
vengeance combine to endanger and overwhelm the accused, and 
sometimes to paralyze even a well grounded defense. On the other 
side, when time has obliterated first Impressions, when the grave 
conceals from sight the murdered victim, when nothing is beheld 
but a living, trembling, anxious, beautiful, talented and unfortu- 
nate woman standing before us. for life or for death, appealing to, 
and striking all the merciful chords of our hearts, then all our 
sympathies cluster around her, our desires rush to her relief; and 
law and justice, truth and duty are in danger of being disregarded. 
If moreover the homicide is alleged to have been perpetrated by 
secret poison, the required proof also presents difficulties as great 
and numerous as those arising from the feelings. The offence is 
easily committed: but the guilt of the accused is rarely capable of 
being clearly or satisfactorily established. The instrument of death 
Is not manifest like a sword, pistol or dagger; but generally invisi- 
ble. prepared in secret, disguised and administered in an unsuspected 
form. In food or medicine, presented by hands beloved, making no 
open ghastly gash or bleeding wound, traced by no gushing of out- 
poured blood, but operating out of sight ot all men, and in the ab- 
sence frequently of the very murderer, and sometimes receiving 
additional vigor and fatal power in the common means taken for 
relief against the pains of the first attack. There is seldom an 


10 See: 6 Am. St. Tr. 99. 
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accomplice, who might turn State*s evidence. The felonious design 
Ig formed In secret, and the murderous secret is commonly con- 
fined to the guilty bosom in which it had its fatal birth; no sus- 
picion of poison existing, its effects are often mistaken for symptoms 
of cholera and other natural diseases; and the horrid truth is sel- 
dom discovered but by a post mortem examination, and difficult and 
often doubtful chemical processes: and so many and perplexing 
are the embarrassents in these trials arising from the required 
certainty in the truth which Courts and Juries demand, that the 
imputed guilt is seldom made clearly manifest, but by those ap- 
parently accidental means, those unguarded circumstances, those 
overstrained, officious, workings and efforts of a guilty, troubled, 
sin-stung mind to screen its crime, too great to be confined within 
the conscious breast, from the public eye, which generally betray 
the criminal to human view, and are, for wise puirposes doubtless, 
the interventions of an overruling Providence. 

With these difficulties fully foreseen, and others also which need 
not be mentioned, the greatest and most unaffected anxiety there- 
fore, is naturally felt by all who are obliged by official station to 
engage adversely to the prisoner in such solemn and painful in- 
vestigations as the present, lest on the one side an irreparable and 
most horrible mistake should occur in inflicting a cruel homicide 
upon an innocent person through the forms of law; or, on the other 
side, a Judicial tribunal should permit a culprit, guilty of the most 
atrocious of all crimes, to be set at liberty for a repetition of the 
guilt of destroying human beings, and for the encouragement of 
other malicious persons in like murderous cases to offend. We are 
in danger in such cases of pressing the evidence too much, or too 
little; in one case, injuring, though unintentionally, a most un- 
fortunate woman in the hour of her greatest distress and peril; or, 
in the other case, leaving undone what the Oommonwealth and the 
necessary protection of human life require of us for the punishment 
of crime, and the safety of society. We sincerely wish in this 
emergency to discharge only our duty fairly, and maintain nothing 
but the truth of the case, that you may on your part do what Justice, 
and your solemn oaths, and the laws of the Commonwealth, require 
at your hands. 

Your oath, gentlemen, contains the definition, and is the guide of 
your duty. In the sight of God and man, you are to give a true 
verdict In this trial between the Commonwealth and the prisoner 
according to the evidence. The humane maxims of the law clothe 
this prisoner like all others in the very outset, with an entire pre- 
sumption of Innocence; they cover her with a legal panoply which 
is to protect and save her, until it be penetrated and destroyed by 
the evidence of her guilt. It may not therefore be improper for 
a moment to consider what, under such a charge, that evidence 
should be, what its nature, and what intelligent men should expec 
in a case like the present. 

Blvidence is direct and positive, or circumstantial and preBump- 
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tivo. It would certainly be unreasonable to expect crimes, especially 
those of deep atrocity, to be often proved by direct and positive 
proof. Innocent acts are done before witnesses ^ but crimes are 
disreputable, dark and dangerous. Culprits commonly practice so 
much secrecy, that much sagacity and great efforts are necessary 
to detect them. Mankind are obliged to rely much on circumstantial 
and presumptive evidence on many important occasions, and espe- 
cially for the conviction of criminals. In capital trials mistakes are 
very rare on the side of punishment, but very common on the merci- 
ful side. If it is better that a hundred guilty escape than that one 
innocent person be punished, that consummation is attained. In 
point of fact, from the Imperfection of human tribunals, uncertainty 
of human testimony, the humane presumptions of original innocence, 
and the compassionate feelings of juries, instead of a hundred, thou- 
sands, nay, tens of thousands, of guilty persons have been 
acquitted, for one innocent man that has been punished. When, 
therefore, circumstantial evidence does convince a Jury, there should 
be no unwillingness or refusal on their part to declare the truth, 
because positive and direct proof is absent. Most especially how 
very unreasonable it would be to expect direct, clear, full, positive 
evidence in any case of skcuet poison! But even positive testi- 
mony, if required, may be less satisfactory in many cases than a 
train of concurrent circumstances progressing in a path of light to 
the full truth; for eye witnesses may be false, may be bribed, may 
be malicious, may be mistaken: their minds may be weak, their 
morals bad, their veracity questionable. 

A learned American Judge, presiding In a case of poiaoning, has 
estimated the comparative value of these two species of evidence, 
and I beg leave to ask your attention to his judicious remarks. (See 
Lucretia Chapman's trial, 6 Am. St. Tr. 99). 

Also, Sir Francis Buller, one of the most able and learned English 
Judges, also in a trial for murder by poison, expresses similar 
opinions. — (See Capt. Donnellon's trial, page 169.) 

There are defects and advantages in each of these kinds of evi- 
dense; and I have directed your attention to them because, in the 
present case, both kinds will be offered to you in support of this 
indictment. Of some of the allegations In it the evidence will be 
express and direct; of other parts the proof will be circumstantial 
and presumptive; and we admit that the whole must be so satis- 
factory and convincing to your understanding as to remove all rea- 
sonable doubt of the guilt of the prisoner. Moral certainty only is 
required, not the certainty of mathematical demonstration; but if 
reasonable doubts remain the law discharge her. 

The death of Mr. Kinney took place on Sunday, the ninth day of 
August. Events the week before and week after will become materiaL 

The r^ord and issue in this case present the following questions 
for your decision, and when you have satisfactorily answered them, 
you will find your duty will have been finished. 

1. Did George T. Kinney die in consequence of being poisoned? 
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2. Was it a case of suicide? 

8. Did the prisoner administer that poison, or did some one else? 

^4. If the prisoner administered the poison, was it administered 
feloniouslsr or by accident? 

By presenting this accusation the Grand* Jury have placed on us 
the very disagreeable and painful task of offering and urging before 
you all the evidence we could obtain, shewing and tending to prove 
that Mr. Kinney was poisoned; that he did not commit suicide; that 
the poison was disguised and given to him by his wife, who is now 
on trial for that act; and that it was administered with aforethought 
malice, and not by accident. If after an honest discharge of our 
duty, the testimony is not strong and conclusive enough to satisfy 
this human tribunal of her guilt, the presumption of her Innocence 
here must stand, and she must be acquitted, and discharged from 
the custody of the law; and if nevertheless she be actually guilty of 
the detestable crime imputed to her by the grand inquest, her punish- 
ment must be left to that Omniscient Being, who knoweth the secrets 
of all hearts, from whom nothing is hid, and who is a God of truth 
and Justice as well as of mercy. 

On the twenty-sixth day of November, in the year eighteen hun- 
dred and thirty-eight, the late George T. Kinney was married in 
this city, by the Rev. G. W. Blagden, to Mrs. Hannah Freeman, the 
prisoner at the bar. He had never been married before, and if I am 
rightly informed, he was five years younger than she was.— The 
lady had been married twice before, and had children by her first 
husband, but none by either of the other two. In August last they 
lived in Ballard place, Bromfleld street, in Boston. On the 9th day 
of that month, he died in much pain and distress, after a short 
illness. — ^He had a few days before consulted a person who called 
himself a physician, and took some medicine on two occasions in 
the form of a pill delivered to him by that person. His illness did 
not confine him to the house. The ingredients of that medicine will 
be proved to you, and it will be satisfactorily proved there was no 
arsenic in it; and also that the pills and its Ingredients would not 
produce the symptoms and effects which preceded his death, nor 
endanger his life. On Saturday, the 8th day of August, in the fore- 
noon, he became so unwell as to retire to his chamber, and he grew 
worse in the afternoon and evening. A male friend and neighbor 
was called in to see and watch with him, and was sent out for a 
physician in the course of the night. Before he went and before 
the physician came, Mr. Kinney wanted some drink, having a burn- 
ing thirst, and the prisoner about midnight left the chamber and 
went below stairs while the rest of the family were in bed in the 
chambers; and after being absent some time, she brought up from 
the kitchen a pint bowl of sage tea, a beverage which was first 
recommended not by her, but his friend, and placed it on the bureau; 
and then she immediately threw hersMf down on the bed, com- 
plaining of being fatigued. Mr. Kinney requested her before she 
went down to make the tea, not to sweeten it. Being impatient for 
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it# ftft6r 8li6 C8iixi6 bftck# li6 wa.xit6d it to bo givon to him, whilo it 
was BO hot it could not be drunk. His friend# Mr. Ctoodwini tasted it 
once or twice to ascertain if It was cool enough# taking about a 
teaspoonful each tune# and he then very distinctly perceived that 
it was quite sweet. He held the bowl in one hand, and a lamp in the 
other, over Mr. Kinney, while Mr. Kinney was drinking the tea with 
great eagerness, but by little at a time, It was so hot, and he saw 
a whitish sediment rolling at the bottom# which the witness will 
describe very accurately as he saw it. Very soon after drinking this 
tea# Mr. Kinney grew much worse# and the physician came# and not 
suspecting arsenic had been taken thought the symptoms exhibited 
were those of Asiatic cholera. About ten of the clock next morn- 
ing, Sunday# the 9th# Mr. Kinney died sitting in a chair, with his 
feet upon the edge of the bed. The gentleman who tasted the sage 
tea, after watching all night# retired about day-light and went home 
to bed but could not get to sleep, was affected with nausea, disposi- 
tion to vomit# restlessness# uneasiness at the stomach# and believes 
all these consequences were produced by the small quantity of the 
tea he took. 

The doctor who came to Mr. Kinney a little after midnight of Sat- 
urday was Dr. D. H. Storer# who was not the family physician# but 
was the first one the messenger could find. Mrs. Kinney made 
afterwards a strange apology to Dr. Snow on this subject. 

1 shall not attempt to sketch the medical testimony to you# as 1 
have never heard it, and the eminent physicians will give it to you 
In person in an intelligent# very minute and very correct manner. 
But it may be useful to describe to you the now well known effects 
of white arsenic# after it is taken into the human body in quanti- 
ties of ten grains or more. Nausea and faintness are experienced, 
which are soon succeeded by a burning pain in the stomach and 
obstinate vomiting. The matter discharged exhibits a yellowish 
green# and after some time is tinged with blood. A sensation of 
dryness# heat and tightness is experienced in the throat# with unex- 
tinguishable thirst. The voice is hoarse# and articulation of words 
difficult. Diarrhoea sets in# with irritation. The abdomen is tense 
and painful# and the irritation extends to the urinary passage# ac- 
companied by a pain in the bladder and swelling and gangrene in 
the genital organs. The heart flutters# the pulse is small, the sur- 
face cold# the extremities livid# the countenance collapsed# and the 
tongue and mouth furred. 

These are at the present day well ascertained to be the common 
consequences of arsenical poison in the human system. During the 
present century learned men have devoted much time to Toxicology# 
and their knowledge is extensive and accurate, and has often been 
relied upon with entire confidence In courts of Justice. You will 
have such scientific witnesses before you# and this part of the case 
will be made very clear. 

To the inquiries of Dr. Storer# when he first arrived, Mrs. Kinney 
tare the answera, and bo tax a# proper or recollected by the wit- 
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ness, they will be detailed to you. She mentioned the fact of his 
taking the pills, exhibited some of the same kind, asked Dr. Storer to 
examine them, and inquired if they would produce vomiting and the 
other symptoms then exhibited by her husband. Dr. Storer broke 
one of the pills open, tasted it, ascertained its ingredients, and 
thought it would not produce the vomiting, collapse, and general 
symptoms of the patient. Dr. Storer prescribed mustard poultices to 
the pit of the stomach and to the feet, forty drops of laudanum, and 
an opiate injection, and departed. He was called again four or five 
hours afterwards, being then about six o’clock Sunday morning. Mr. 
Kinney was much worse; such effects as I have described as the 
consequences of arsenic had all along been very manifest, but poison 
not being suspected, he was supposed to have the Asiatic Cholera. 

He suffered excessive pain, and died between ten and eleven of the 
clock of that Sunday forenoon. Dr. Storer saw nothing extraordi- 
nary in the wife’s conduct during all the time before her husband 
died, with the single exception that she said she could not give 
him the opiate injection. Dr. Bigelow was called in, about half an 
hour before Mr. Kinney died. On the same day, Dr. Storer told 
the prisoner it was desirable her husband’s body should be exam- 
ined; she made no objection to the post-mortem examination, and 
that examination took place on that same Sunday afternoon. The 
manner, progress, discoveries and results of the examination, will 
be very explioitedly and minutely detailed in the evidence of the 
learned chemists and doctors who will be called as witnesses.— 
Arsenic was clearly developed. They did not tell Mrs. Kinney so 
then; but on Monday or Tuesday after Mr. Kinney’s decease, she sent 
for Dr. Storer and said she wished to unbosom herself to him, and 
had an hour’s conversation, I must say a most extraordinary one, 
giving a long history of her acquaintance with Mr. Kinney, and 
finally asked the doctor for a certificate that he died of Cholera. 
There are many very extraordinary passages in that conversation, 
and your critical attention will be called to it. — ^Though Dr. Storer 
had not suggested the idea to her that her husband had been poi- 
soned, and does not know that any one else had suggested it to her, 
she told him at that time that there were a great many stories about, 
and, among the rest, that she had poisoned Mr. Kinney. She then 
said the people at the funeral kept pointing her out, and saying, 
"fhere she is, — there is the tooman who poisoned her husband.** She 
OKpressed no grief, shed no tear. She wished the certificate of the 
doctor, as she said, in consequence of the reports, and as she was 
going, as she said, to visit his friends. Not getting a certificate, 
she afterwards in a day or two sent Miss Collins to Dr. Storer for 
one, but he of course, gave none. On the next Sunday morning, the 
16th of August, a week after Mr, Kinney’s death. Dr. Storer and Dr. 
J. B. S. Jackson called on her, and reported to her, for the first 
time, that arsenic undoubtedly and certainly was the cause of his 
death. Bhe then shed no tears, eatpressed no surprise, shew no em^ 
tkm; only said, indeed! Dr. Storer then asked her if she thought 
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be had taken it himself? She said. ‘Wo, George ioould never have 
taken it himself P* After a few minutes the doctors left her. Her 
BubseQuent conversations on that Sunday morninjg^ are very remark* 
able. 

The contents of Mr. Kinney*s stomach were analysed by Dr. 
Martin Gay; the post-mortem examination was made by Drs. Blge* 
low, Storer, and J. B. S. Jackson. 

Further accounts of the last hours of Mr. Kinney, and of his 
symptoms and sufferings will be given you by William F. Goodwin, 
Mary T. Smith, Lucretia Bears, and Elmira W. Collins; and M*f 
Collins will also relate to you many particulars in the conversations 
and conduct of the prisoner before and after the death of Mr. 
Kinney, and during the two last days of his life; conduct and con- 
versations, from which 1 think you will draw most important in- 
ferences in the close of this interesting trial, when they are conr 
sidered in connection with a great many other parts of the testi- 
mony. Much of the circumstantial evidence of her guilt will be 
derived from those sources. Mrs. Kinney had living with her a 
daughter named Dorcas Freeman, about twelve years old. On Wednes- 
day after Mr. Kinney’s death, she was sent to Vermont. On Thursday 
morning, the next day, some unusual occurrences took place before 
and at breakfast in Mrs. Kinney’s house. They will be related to 
you by Hannah Varney, and by Miss Collins. Mrs. Kinney, (a very 
unusual circumstance) herself prepared some apple-sauce for that 
breaKfast, and the persons who sat down to breakfast were Hannah 
Varney and her little son, Miss Collins and Mrs. Kinney — Dorcas 
had been sent away. All of them were taken sick, and vomited not 
long after breakfast, except Mrs. Kinney, who also complained of 
being sick, hut I believe nobody saw her vomit, or saw her sick in 
any way. Hannah Varney went after breakfast into the sink room, 
and looking for some papers to kindle the fire, found one piece of 
paper, among a parcel of waste papers there, on which was written 
the word poison. That paper and these Thursday morning events, 
will open much discussion before you, and probably will be much 
commented upon by the learned counsel who address you upon the 
evidence in the case. There were also cucumbers and warm bread 
on the breakfast table, as well as the apple-sauce, but the apple* 
sauce was the uncommon and now very suspicious article on that 
table. 

It was the Sunday morning, a week after Mr. Kinney's death, 
that Doctors Storer and Jackson called and Informed the prisoner 
of the arsenic found in her husband's body. Her extraordinary conr 
duct and conversations on that Sunday after the Doctors left her, 
will be related in Miss Collin's testimony, who was her friend, and 
slept with her after Mr. K's death, and had many other conversa- 
tions with the prisoner, which it is supposed will much Influent 
your decision upon several of the important questions now to be 
decided. On Friday of that week, that is, about twelve days after 
the funeral of Mr. Kinney, who was buried with military honors on 
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Monday, the tenth day of August, the prisoner left Boston, and went 
to Thetford, in Vermont by the way of Lowell. This was a few days 
before the Coroner's inquest was taken. The public Journals teemed 
with allusions to Mr. K's death, and the Coroners seemed compelled 
by public opinion to institute an inquest. 

The conduct and conversations of the prisoner at Thetford, her 
inconsistency and contradictions, we laink, were very extraordinary, 
and we shall ask your careful attention to them when Mrs. Harriet 
Hosford and Mrs. Frances Kendrick are under examination. They 
will probably be relied upon by the Attorney General as Indications 
of guilt, and the learned counsel for the prisoner will endeavor to 
explain them as not inconsistent with the hypothesis of her inno- 
cence. The absence of ordinary grief, the change in her conduct, 
conversations and representations of the character of Mr. K.; her 
denial and subsequent charge of his having committed suicide, and 
many other things are truly astonishing. Upon the subject of the 
procurement of the arsenic, some evidence will be offered to you, 
but not perhaps of a very satisfactory nature. 

Upon the question whether Mr. Kinney committed suicide, we 
shall offer you the testimony of Mr. John Barnes, his most intimate 
friend and foreman, who will detail facts ana circumstances which 
will have a tendency to disprove that supposition or charge. Evi- 
dence upon this point will also come from various other sources, as 
well as the prisoner’s own declarations. 

In the course of the trial many incidents and other circumstances 
will bo proved, too numerous now to be recapitulated, but of suffl- 
cSent Importance to be put into the scale of evidence. Should you 
arrive at the conclusion that the arsenic was administered to Mr. 
Kinney by his wife, I believe it will not be contended on the other 
side that it was given to him through any accident or mistake. I 
have never yet heard that suggestion made. If administered by pre- 
meditated design and it caused his death, the offence is murder as 
charged in the indictment, and it cannot be reduced to Manslaughter 
or any lesser offence. 

As to the existence of any motive that could prompt so horrrible 
an act of domestic atrocity, it is not necessary that the Goverximent 
should be able to prove one. Motives to crime are frequently in- 
scrutable. The secrets of the heart, when wickedness is contem- 
plated, are seldom divulged. We can conjecture motives, but gen- 
erally are unabte to prove them. The tongue of the victim is sealed 
In death, and cannot tell us of motives. Perhaps in the course of 
the evidence, a motive will appear. You only are to be the final 
Judges on this point, and I shall leave It wholly to your sagacity 
and Intelligence to discover it. If the evidence satisfies you a foiu 
murder has been committed, you certainly will not acquit the cul- 
prit, merely because you cannot see an adequate motive for the 
commission of such a detestable crime. In the history of the parties 
and of their domestic feelings, a thousand extraneous circumstance, 
known only to them, the change of feelings, jealousies, resentments. 
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hopest fears, Ac., produce results, the causes of which are Incapable 
of judicial proof. I now gentlemen, proceed to the evidence, and 
will call the witnesses before you. 

THE WITNESSES FOR THE COMMONWEALTH. 


Dr. D. H. Storer: Was called 
to see Mr. George T. Kinney on 
9th of August last, between 
twelve and one In the morning. 
He appeared to be in great suf- 
fering, complaining of severe 
pain in the stomach and bowels. 
Mrs. Kinney told me he had been 
unwell a week or ten days. He 
had lately had an attack of vari- 
oloid but he had attended to his 
business until the noon of the 
day before. Said he had applied 
to Dr. Harrington during his 
sickness and showed me pills or 
powders he had had of him. 
Broke open the pills; supposed 
them to be cayenne pepper; the 
powders supposed to be Dover 
powders, a preparation of opium. 
Told her 1 did not suppose the 
pills or powders oould have 
caused the sickness. I prescribed 
a poultice, 40 drops of laudanum 
to be taken and also an injection 
with 60 drops of laudanum. Was 
called again between five and six 
in the morning; found him a 
great deal worse; very thirsty, 
asking for drink and vomiting as 
soon as he drank. Discharges 
thick, tinged with bile; found 
the laudanum given by the 
mouth, but not the injection. 
Mrs. Kinney said she could not 
give It; told her it was impor- 
tant and I also prescribed a pill 
of calomel and opium. Mr. Good- 
win was present. Went home 
and went to bed. Saw Mr. Kin- 
ney again between nine and ten 
that morning. Found him in great 
agony. The pill had been given 
and he had ceased vomiting. The 


injection had not been given. 
Took his wife aside and told her 
her husband's symptoms were 
very similar to those of the Asi- 
atic cholera in 1832 and 1 pro- 
posed to call in Dr. Bigelow. 1 
went out and met Dr. Bigelow 
who returned with me. We pre- 
scribed nothing as he was past 
remedy and dying. Dr. Bigelow 
agreed with me that it was a 
case of malignant cholera. Saw 
Mrs. Kinney and told her it was 
very desirable there should be a 
post mortem. Said she had no 
objection except the natural feel- 
ing of all persons on such occa- 
sions. Dr. Jackson performed the 
operation; he suspected the trou- 
ble was produced by some irri- 
tating poison. Was governed by 
Dr. Jackson’s opinion. Have no 
doubt now it was poison. 

Told Mrs. Kinney that many of 
the appearances were such as we 
had noticed in cases of cholera. 
Did not tell her he had died of 
poison. She said George had been 
unwell for several days, and he 
had suddenly died from some 
cause, as unknown probably to 
you as it is to me. Mr. Kinney 
died on Monday. On Tuesday had 
a line from Mrs. Kinney to call. 
No other person was present. 
She said she was desirous I 
should give her a certificate that 
her husband died of cholera. She 
began by saying she wished to 
unbosom herself to me. She then 
gave a long history of her former 
loves. She said that for the most 
part she and Mr. Kinney had 
lived happily together, that he 
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was irritable but always ready to 
acknowledge bis faults She said 
it was very unpleasant to him for 
her to receive visitors from cler- 
gymen. 

She said it was currently re- 
ported that she had poisoned her 
husband and said I must be 
aware of the reports- against her. 
— ^Up to that time 1 had not said 
a word about poisoning to her, 
nor had any one in my presence. 
She said there was a very large 
funeral and she was pointed out 
as a murderer. She was perfect- 
ly calm and composed. No tears. 
She said that she intended to vis- 
it his friends, where they were 
going before he was taken sick, 
and it was important to have the 
certificate to show them. Told 
her I was not satisfied as to the 
cause of his death, and could not 
give the certificate. On Thurs- 
day after, Miss (}ollins called for 
the certificate. Told her I was 
not satisfied as to the cause of 
his death and could not give it. 
Dr. Jackson called on Mrs. Kin- 
ney with me on the Sunday after 
his death. 

I then told her we had ascer- 
tained by chemical analysis, that 
arsenic was found in Mr. Kin- 
ney’s stomach and that was un- 
doubtedly the cause of his death. 
— She merely said, indeed! No 
grief. That noon Miss Collins 
called with a request I would visit 
Mrs. Kinney. I went after church. 
She said she could not imagine 
how the arsenic was in the stom- 
ach. Her principal object seemed 
to be to know who knew we had 
found arsenic. I told her Dr. 
Martin Gay who had analyzed 
it, and also Dr. Hildreth knew it. 
She said she would rather have 
given the world than Dr. Hil- 
dreth should have known it. I 


said, ’’Mrs. Kinney, it is possible 
your husband might have taken 
it himself.” She said, “No, 
George would never have done 
it.” She said that Dr. Hildreth 
was very inimical to her. He be- 
longed to a religious society, and 
he and they were inimical to 
her and would glory in seeing 
her injured. I have no doubt he 
died from arsenic. The poison 
being found in the stomach set- 
tled the question. Did not see 
Mr. Goodwin taste the tea that 
Mr. Kinney drank the second 
time I called. Mr. Goodwin said 
it was too hot I think. I saw 
Mr. Kinney drink the tea and as 
he drank he vomited. I did not 
examine the vessel in which the 
tea was. Mr. Goodwin gave him 
the tea to drink. 

Mrs. Kinney said there was 
something very mysterious in 
her husband’s conduct, the eve- 
ning before his death. She said 
a Dr. Bachelder had visited him 
that evening and they were left 
alone and the door fastened. She 
intimated that Mr. Kinney might 
be diseased, have the venereal, 
and asked me if it was custom- 
ary for physicians to be locked 
up with their patients, except in 
such cases. Never heard of Dr. 
Bachelder. No such one belongs 
to our Medical Association. 
There are no appearances of the 
disease (venereal) on the post 
mortem examination. 

Dr. J. B. 8. Jackson: Was at 
the post mortem examination 
with Drs. Storer, Bigelow, and a 
medical student and Mr. Good- 
win. I performed the dissection. 
Was told it as a case of cholera, 
by Dr. Storer, and examined the 
body with reference to that dis- 
ease. On opening the stomach 
found a remarkable appearance. 
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which led me at once to suspect 
the presence of arsenic, and that 
the man died from its effects. 

^r. Martin Oay: Sunday, Au- 
gust 9, received a bottle from Dr. 
Jackson, containing the supposed 
contents of the stomach of the 
deceased. Made a chemical analy- 
sis. Know it was arsenic as thor- 
oughly as the blacksmith knew 
he was hammering iron, and 
with more certainty. I know 
there was arsenic contained in 
the contents of that stomach as 
it came to me; there is no pos- 
sibility of a doubt; as to the 
quantity cannot tell. 

Dr, Calvin Bachelder: A lady 
called Saturday night at the of- 
fice and wished me to go to see 
a Mr. Kinney to whom I had 
given some medicine previous. 
The lady I did not know then; 
now I know it was the prisoner. 
Said he was not so well as when 
I saw him before, and he 
wished me to come and see him. 
1 went to the house in Broom- 
field street with her. She said, 
"there is the man and you have 
given him medicine and know for 
what,” It was the same man I 
saw on Tuesday. He had then 
called at Dr. Harrington's office. 
He told me he had been afflicted 
with the venereal disease — that 
it had troubled him more than 
usual and he wished to get rid of 
it. I examined and prescribed 
for him. The secondary symp- 
toms were apparent, the first 
having passed away. Gave him 
five or six cathartic pills — a box 
of blue pills — ^there was no ar- 
senic in the cathartic pills. Do 
not know who made them. The 
blue pills knew the components 
at — ^mercury, etc., but no arsenic. 
At the house I asked him if he 
bad taken the pills as I pre- 


scribed and he said he had. Was 
alone with him five minutes. 
The door was not locked by me 
nor any one to my knowledge. 
Did not request Mrs. Kinney to 
leave us alone. 

I prescribed for what I sup- 
posed to be a case of cholera 
morbus. The remedy was of veg- 
etable substances, the Dover's 
pills etc., but nothing contain- 
ing arsenic. 

Cross-examined: As I was go- 
ing she asked me if I thought he 
would get well; she feared he 
would not. I told her I thought 
he would. She replied she had 
lost a former husband and some 
other relatives in the same way. 
1 told her if that was the case 
she had reason to fear. The 
cathartic pills were made by Dr. 
Harrington. Saturday evening I 
gave him a bowel pill. This is a 
pill of my own manufacture, com- 
posed of muscilage and cayenne 
pepper. Never asked by Dr. Har- 
rington what it was composed of. 
Have no connexion with Dr. Har- 
rington except the time I kept 
his shop. I gave the deceased 
no other medicine than I have 
described, except some drops 
of laudanum. Never used any 
arsenic in medicine In my life. 
Never stated to any person that 
I had been in the habit of using 
It. 

William F, Goodwin: Was ac- 
quainted with him and his wife 
before they were married. Mrs. 
Kinney on Saturday noon said 
George was very sick and asked 
me if I would go and see him. 1 
went. He appeared sick and in 
distress. Did not see him again 
until about nine o'clock that eve- 
ning. Mrs. Kinney's little daugh- 
ter came with a request from her 
mother that I would come over. 
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I remained in the parlor below 
at .Mrs. Kinney’s request until 
nearly eleven. Mrs. Kinney came 
down and said Mr. Kinney 
wished me to go for a doctor 
and wished to see me. Kinney 
said he wanted me to go for Dr. 
Ware. Advised him to send for 
a doctor nearer. I then went to 
Dr. Storer and he went over with 
me. It was between twelve and 
one. Went out to the apothe- 
cary’s and got laudanum pre- 
scribed by Dr. Storer. When I 
returned the doctor had gone. I 
remained till five in the morn- 
ing. Toward the morning I pro- 
posed some tea to relieve his 
thirst. Asked Mrs. Kinney and 
she said there was no cold tea. 
He asked her to make some — he 
thought it would do him good. 
She said she had some sage in 
the house and I asked her to 
make that 

She was lying on the bed then — 
got up— as she was going out he 
said Hannah don’t sweeten it. 
Was absent about twenty-five 
minutes, and came back with a 
pint bowl of tea. She sat it on 
the bureau — complained of head- 
ache, and laid down again. 
Found it too hot to drink — I 
tasted it awhile, stirring it with 
a spoon, to see if it was cool. In 
five minutes Mr. Kinney drank 
it. She held the bowl. Then sat 
it on the bureau and laid down. 
In fifteen minutes he called for 
drink again. I gave it to him, 
and he drank the remainder. 
Saw In the bottom of the bowl a 
sediment of a light color as he 
was drinking. It was white, and 
appeared to adhere to the bowl. 
He drank all the tea. Did not 
notice the bowl afterwards. Mr. 
Kinney said he could not live 
long unless he got help. Sup- 


posed it was cholera morbus. I 
was BO informed by Dr. Storer. 
Mrs. Kinney staid in the room 
all night. I did not sleep during 
the night. Felt unwell before I 
went home. 

After I got home felt very sick, 
like vomiting. I went over to 
Mr. Kinney again toward ten 
o’clock. He was in the chair, 
did not speak. Remained till he 
died. There was a great change 
since I had left nim. He looked 
death-like. When I saw him be- 
fore he expressed great anxiety 
to get relief. Said if he could 
relieve the sensation in his 
stomach he should be better. He 
was a hose and trunk manufac- 
turer. A few days previous he 
told me his business was very 
good; he had got a good Job. 
Saw the stomach taken out and 
the contents put in a bottle. Got 
the bottle and rinsed it out be- 
fore the contents were put in. It 
was carried away by the doctors. 
When I first saw Mr. Kinney his 
wife said he had had the vario- 
loid. The family consisted of 
Mr. and Mrs. Kinney and her 
daughter— eleven or twelve years 
old Do not recollect whether it 
was on Monday or Tuesday that 
I first heard the report that Mr. 
Kinney had been poisoned. Got 
the bottle at my boarding house. 

Cross-examined: At the ex- 
amination before the coroner do 
not recollect I stated anything as 
to the sediment in the bowl. 
Knew of Mrs. Kinney's Intention 
to go out of town after her hus- 
band’s death. I spoke for her 
passage and paid the fare. She 
was going to Thetford to see her 
husband’s friends. She had made 
previous arrangements to go be- 
fore her husband’s death. When 
I went out to get the laudanum 
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I wa43 not told to get an Injection 
pipe by Dr. Storer or any one. 
First learned he was poisoned 
by calling on Dr. Storer. Had 
heard all the rumors previous 
but did not believe them. 

Dec. 22. 

John Barnes: Was the fore- 
man of the deceased. Mr. Kin- 
ney had been unwell for some 
time before his death. Did not 
know of the deceased having the 
particular disease testified to by 
Dr. Bachelder. Had never dis- 
covered any melancholy temper 
in the deceased. He had been 
in pecuniary embarrassments but 
took it very easy. He had a 
good job to do previous to his 
death. Never heard him say he 
was tired of life. 

Hannah Varney: Mrs. Kinney 
said she was going Into the 
country the next Wednesday and 
Mr. Kinney was sick and she 
would like to have me come on 
Sunday or early Monday as she 
should have a great deal to do to 
get ready. I went on Sunday. 
Mr. Kinney was alive; he was in 
his chair. Hemained there till 
Thursday after his death. Went 
away then, returned on Friday 
and went away Saturday. Saw 
blit little of Mrs. Kinney and 
had but little conversation with 
her. On Sunday washed the 
dishes. Know nothing of the 
bowl that contained the sage tea. 
The family consisted of Mrs. 
Kinney and her daughter, Miss 
Collins and myself and my little 
boy at the time of Mr. Kinney’s 
death. “ On Thursday morning 
after his death Mrs. Kinney 
made some apple sauce for break- 
fast. Between nine and ten 1 
began to feel unwell. After ten 
Miss Collins came from the shop 
&nd said she felt dreadful. T told 


her I had felt so half an hour. 
She vomited. I soon did so twice 
myself. Felt great distress and 
thirst and weakness of the whole 
system. While in the kitchen 
that morning collecting papers 
to kindle the fire, a blue paper 
marked poison attracted my at- 
tention. The word “poison” was 
on it. It lay on the floor at the 
end of the sink. The apple sauce 
was in the sink room, the place 
in which I found the blue paper. 
On Thursday Mrs. Kinney ad- 
vised me to go to a physician. 
The blue paper has the same gen- 
eral appearance as when found. 
The creases showed more plainly. 

Lucretia Beers: Lived In Mrs. 
Klnnesr’s house. Saw Mr. Kinney 
Sunday morning In the sick 
chamber. Said to Mrs. Kinney 
that her husband was very sick. 
She said yes, she did not think 
he would live half an hour. After 
his death I asked Mrs. Kinney 
what he died of. cholera or chol- 
era morbus? Mrs. Kinney said 
folks must be crazy, must be be- 
side themselves. It was neither, 
it was the bowel complaint 

Chester Brigham: Saw Mr. 
Kinney on Saturday before his 
death. Spoke of great pain, and 
said he could not stand it long 
if he did not get relief. Asked 
him what the matter was. He 
said he was confident it was the 
cholera morbus. Asked him if 
he had not been eating some- 
thing to produce It. Said he had 
not. Ho had been very particu- 
lar what he ate for a week. Mrs. 
Kinney asked me to go for a doc- 
tor. She named Dr. Storer. I 
went and returned with him for 
a part of the way. I then went 
home. Next saw Mr. Kinney on 
Sunday morning. Mrs. Kinn^r 
sent for me. Was requested by 
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her to go to the apothecary’s and 
get . some pills. I did, carried 
them to the house in a paper. 
Saw Mr. Kinney again after this 
at ten. He was very weak. I 
left before he died. Did not see 
him again. 

Mrs. Harriet Bingham: Saw 
Mrs. Kinney on Saturday before 
he died. She told me her hus- 
band w|is sick and kept vomiting 
and was faint and she did not 
know what to do for him and she 
asked me. I asked if she had a 
doctor, she said no. Told her 
sage tea was very good. Saw 
her at eight o’clock. She said 
George was worse, she feared he 
could not live. Saw her the day 
her husband died. She appeared 
much affected. Said she had all 
her life been afflicted with sud- 
den deaths. That she knew 
George would not live and he had 
died for all the world like Mr. 
Freeman. Saw her the day after 
the funeral. She had attended. 
It was a military funeral. Her 
conversation was principally, 
how strange it was that one and 
another was so suddenly taken 
from her. She said George was 
a fine husband and treated her 
well. Again saw her on Thurs- 
day afternoon at her house. 
Heard that they were all sick. 
She said they were. She said 
she did not know what it was, 
but the bread was very strong 
of saleratus — so strong that it 
was red. She tried to vomit. 
She said they had eaten cucum- 
bers, mentioned in particular the 
sour milk. Said that she had a 
physician. Miss Collins one and 
she another. 

Thomas G, Bradford: In Au- 
gust last with Charles Mead, an 
apothecary, tended his shop. A 
lady called in the afternoon and 


asked what the article was we 
sold to kill rats with. Told her 
arsenic. Asked how much it 
would take. I told her not a 
great deal. She said she would 
have three cents’ worth, a quar- 
ter of an ounce, 120 grains. I 
put it into two wrappers of pa- 
pers and wrote on the outside 
’’poison.” Recollect both wrap- 
pers were of the same color. We 
never use white wrapping paper, 
used to use all colors. I told her 
we did not usually sell arsenic 
without a recipe from a physi- 
cian. Mr. Meade was out. The 
lady was about five and thirty 
should think. Small size. Never 
saw her before. I sold arsenic 
at another time in the forenoon 
to a lady, marked it in the same 
way. Don’t recollect selling ar- 
senic to any other persons. Did 
not notice the lady who bought 
the three cents' worth — cannot 
say it Was the prisoner, Mrs. 
Kinney. Think I should recog- 
nize my handwriting then; it has 
changed since. 

The blue paper is shown to 
the Witness with the word ”poi- 
Bon". 

Witness: I did not write that 
— I am certain of it. There is 
no general resemblance to my 
handwriting. 

Elizabeth B. Linnell: Worked 
at Mrs. Kinney's, at the shop. 
On Saturday between three and 
four o’clock saw Mrs. Kinney. 
She said her husband was very 
sick, she feared he would not 
live. She said Mr, Freeman and 
Mr. Freeman’s father had died in 
a similar way. Next saw her on 
Monday at her house. Asked her 
the cause of her husband's death. 
She said cholera morbus. I said 
she was wonderfully supported. 
She replied yes, she had every- 
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thing to comfort her, as he had 
his reason to the last. She spoke 
of her deceased husband very 
highly. On Friday I went to her 
house. I had then heard of the 
report of the poisoning. I had 
told it to Miss Collins. It made 
her faint. Mrs. Kinney came to 
the shop in the afternoon of that 
day. I told her what I had heard 
about Mr. Kinney being poisoned. 
She was composed and wished 
me to tell her all. I told her it 
was reported that she had poi- 
soned Mr. Kinney. She wished 
to know who made the report. 1 
could not tell her. She wished 
to know if the young ladies knew 
it in the shop, or if I had told it 
to Miss Collins. She wished me 
to go for Dr. Storer. She said, 
"they accused me of poisoning 
Mr. Freeman to get Mr. Kinney; 
and now they accuse me of poi- 
soning him. Who am 1 to get 
now?” 

1 told her if she was innocent 
she could look to God who knew 
it. She said, "yes, that was her 
only support and as God was her 
Judge she was innocent.” She 
wished me to say nothing of it. 
After the funeral I was making 
a dress which she was to wear to 
church on Sunday. She said she 
hoped it would be sanctified to 
her. She said she had many 
enemies and that Mr. Freeman's 
friends would like to see her 
hung, she had done so well. She 
spoke of her husband as a kind 
husband. Saw her the next Mon- 
day. She told me she did not 
wish to say anything about the 
reports. When she left the city 
she gave up the dress-making to 
me, for my benefit. 

Cross^xamined: First heard 
the report on Wednesday, com- 
municated it to her Friday after- 


noon and then went for Dr. 
Storer, Carried a verbal mes- 
sage to him that Mrs. Kinney 
wished to see him. I think it 
must have been on Wednesday 
that I first heard the report of 
the poisoning. Cannot tell which 
day it was positively. I now 
think it was on Thursday after- 
noon, from some work we had in 
the shop. 

Di\ JS, Snow: A week after 
bis death I received a message 
from Mrs. Kinney. Found Mrs. 
Kinney and Miss Collins both 
sick, similar in their sickness, 
but Miss Collins the sickest. 
They had been vomiting. I had 
seen Mrs. Kinney the Saturday 
previous in the street. She said 
her husband was sick and if he 
did not get better she would send 
for me. I was not sent for. On 
Thursday she explained that she 
should have sent for me but that 
her husband had previously spok- 
en for Dr. Storer. Cannot give 
her language, only my impres- 
sion that her husband wished to 
have Dr. Storer. She spoke of 
cholera morbus and of her for- 
mer husband dying very sud- 
denly. Mrs. Kinney and Miss 
Collins told me what they had 
eaten for breakfast. In my opin- 
ion the food they had taken and 
irregularity of habit from being 
in a house of mourning, were 
sufficient to account for all the 
symptoms I saw. Had a conver- 
sation with Mr. Goodwin after 
Mr. Kinney's death. He said 
nothing of having been made 
sick by the tea. I heard it from 
rumor. After the coroner's In- 
quest I saw Mr. Goodwin and he 
then mentioned his sickness. 

Almira W. Collins: Went to 
assist Mrs. Kinney the 6th of 
August in her business In the 
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shop. Went to her house; was 
at dinner on Friday. Was then 
Introduced to Mr. Kinney. They 
appeared very pleasant. About 
ten o'clock Saturday Mrs. Kinney 
said her husband was very sick 
at the store. Was In the parlor 
when he came in and went up- 
stairs. At tea asked: If she was 
going to have a doctor. Mrs. 
Kinney said she w&s going after 
one. Mr. Goodwin came at nine 
or ten o'clock. Mr. Kinney vom- 
ited and was distressed; he was 
evidently growing worse in the 
evening. She said she feared he 
would die in half an hour. When 
Doctors Bigelow and Storer came 
in we understood that it was the 
cholera. In the morning I was 
told he was dying. I was sur- 
prised, for I had no idea of it. 
We were called in to prayers; it 
was an agonizing scene; during 
the prayer he was panting for 
breath. Slept with Mrs. Kinney 
on Sunday night. No particular 
conversation occurred that night. 

Tuesday morning Mrs. Kinney 
wished me to go to the grave 
yard to visit the tomb. It ap- 
peared to be out of affection for 
him. We went from the grave 
yard to the store. She there 
wept. She then went to make 
some purchases for her daughter 
who was going to Vermont and 
returned to the house to break- 
fast Wednesday morning her 
daughter Dorcas went to Ver- 
mont. In all she said to me I 
understood she had lived happily 
with Mr. Kinney. Up to Wed- 
nesday after his death I had 
heard nothing of poison. Sup- 
posed he had died of cholera. Ate 
breakfast at Mrs. Kinney's on 
Thursday morning. Ate a small 
cake and applesauce. Soon after 
breakfast 1 was taken sick; felt 


as if taken sea-sick. Mrs. Kin- 
ney said she felt bad and sick 
herself; appeared pale. 

First learned the suspicion 
that Mr. Kinney had died by poi- 
son on Friday from Miss Llnnell. 
I told her to say nothing of it 
and I would tell Mrs. Kinney at 
a proper time. As she was going 
out I told her I had something 
to communicate and I was then 
surprised to see Dr. Storer come 
in and I left the room.. I after- 
wards learned she was aware of 
the report, Miss Llnnell having 
told her. Saturday night she 
wished me to go to Dr. Storer 
and ask him for a certificate 
that Mr. Kinney died of cholera. 
She wished it in consequence of 
the reports; this was after had 
told her. I went to Dr. Storer 
and made the request; he de- 
clined. 

At the examination by Doctors 
Bigelow and Jackson, I said to 
her, after they were gone, that 
she had had an early call. She 
replied, “oh, yes. Dr. Jackson 
was going to the hospital, and 
had stopped to make some exam- 
ination about the cholera;*' she 
eat her breakfast and appeared 
composed; she never told mo 
what the doctors said; that af- 
ternoon I carried a note from 
Mrs. Kinney to Dr. Storer; he 
read it and said he presumed I 
knew that Mr. Kinney had died 
of poison. This was the first I 
knew of the discovery made by 
the doctor; when I returned I 
related it to her, she was greatly 
affected, and said, “Oh that God 
would make known the mystery 
why George had done it; why he 
would not disclose the secret 
cause;" she appeared agonized; 

I expressed surprise that he 
should have died so calmly and 
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called on God for mercy, when 
he was his own murderer; she 
said it was one of his dark, deep 
designs; she said, **1 never told 
you that George got high;*' I 
asked her why they had not 
searched for arsenic; she said 
they had found pills; she said 
there were vials and medicines 
in his drawers, which he was in 
the habit of using; intimated for 
a paiticular purpose; she describ- 
ed him as noble and generous; I 
asked why she married him ; she 
said at one time out of pity; and 
at another, to get rid of him; she 
expressed surprise that he should 
have taken poison, said she could 
not believe it, and the Doctors 
must be mistaken; she said she 
asked him, on the Saturday he 
was on the bed, what he had 
been taking; he replied only a 
glass of wine; she said you prom- 
ised not to take any more, and 
he replied it would be his last; 
before she went to Vermont she 
said she should not be surprised 
if she was arrested, as she had 
BO many church enemies, who 
would be glad to see her hung. 

Harriet Hosford: Am a niece 
of deceased; was at the house the 
Sunday he died in the afternoon. 
Mrs. Kinney conversed about 
having lost friends by sudden 
death; spoke kindly of her hus- 
band. She said: “You saw your 
uncle as he was the other even- 
ing and I don't know but he was 
taken in mercy; no one knows 
how much 1 have suffered the 
last summer." She seemed to 
wish me to understand he was 
intoxicated. I never thought him 
dissipated. On Wednesday I went 
to my home at Thetford, Ver- 
mont Mrs. Kinney's daughter 
went with me. Met prisoner at 
Thetford soon after she arrived 


there at the house of my father. 
She appeared much affected and 
shed many tears. She conversed 
with me about her husband; said 
he had become very dissipated 
and had acquired a habit of gam- 
bling. That his conduct was the 
cause of her children's leaving. 
She said nothing of the reports 
of the poisoning of her husband 
till the next evening; she then 
communicated them. She was at 
my father's when the officers ar- 
rived on Saturday. She was 
taken there and conveyed to the 
public house. She conversed 
freely about returning to Boston. 

Cross-examined: Heard the of- 
ficer communicate the object of 
his visit. She was calm and col* 
lected. 

Dr. Charles Mead: Keep an 
apothecary's shop. Young Brad- 
fOird is in my employ. Have not 
ascertained to whom I sold poi- 
son in August. I sent a notice 
to several clergymen last Sunday 
and requested them to read it 
from the pulpit. Dr. Hildreth 
called at my store, and wished 
me to state if I had sold arsenic 
to any woman; my lad, Bradford, 
was then in Maine. When he 
came home I inquired of him, 
and he told me had sold some 
poison to a lady; I have never 
been able to ascertain who it 
was. 

Cross - examined: Sent the 
notice to the clergymen in conse- 
quence of the Attorney General 
having requested me to take ev- 
ery means to ascertain to whom 
I sold the poison. 

December BS. 

William F. Ooodwin: After the 
apprehension of Mrs. Kinney saw 
her at the house of Mr. Adams, 
the constable. She said that if 
It had not been for my testimony 
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and Miss Collins’ she should not there tea was administered, I 
have been in that situation. I supposed while Mr. Goodwin was 

replied it was unkind of her to present, but it now appears it 

think BO, for 1 was summoned be- was not he; I supposed so until 

fore the coroner and obliged to he told me to the contrary. A 

tell what I knew. I did it very man was present when I was 
reluctantly. Asked her to explain there to see Mr. Kinney; and 
some circumstances. She then tea was administered by that per- 
said Mr. Kinney poisoned him- son. Mrs. Kinney was on the 
self. I told her I could not be- bed. She did not hand the tea to 
lieve it. Asked her what reason Mr. Kinney while I was there, 
she could assign and she told me When the poisoning was suspect- 
that he had stated to her that he ed, recollect Mr. Goodwin wring- 
would make way with himself if ing his hands and saying he was 
he ever got the disease which he individually the cause of Mr. 
then had. That he said rather Kinney’s death, by giving him 
that anybody should know it he the tea. Asked if it was Miss 
would make, way with himself. I Collins who called both times for 
remarked that I did not think the certificate as to Mr. Kinney’s 
that he had that disease. She death, says he thought so when 
said he had. testifying before, supposed it was 

Cross-examirt'ed : Am a house the same individual, but now un- 
painter. Use artists' colors in derstands it was not,— that Miss 
my business. Have king’s yellow Collins called but once, with a 
in the shop. Seldom use it. On iiote. 

reflection we have no king's yel- Miss Harriet Hosford (re- 
low in the shop. called) : At the time I expressed 

Dr, Storer: Was called by Mr. my surprise that Mr. Kinney 
Goodwin to visit Mr. Kinney, in should have died so calm and 
the morning, and I supposed un- composed if he had committed 
til yesterday, that the same man suicide. Mrs. Kinney told me 
who called me first, called me that he had exclaimed, “0 God, 
the second time. When I was I have killed myself." 

Mr, Curtis said that he had not heard anything in the opening of 
the case on the part of the Government which indicated to what 
point the evidence concerning the sickness of the family on Thurs- 
day would be urged, or what inference would be drawn from it. He 
now wished to hear some statement from the counsel for the Gov- 
ernment of the points to which that evidence would be directed. 

Mr. Shaw, C. J. (after consulting with the other Judges): We 
cannot now pass any general order on the subject of the evidenea 
If the prisoner’s counsel wished to exclude the evidence, the point 
could have been raised when the witnesses were called. 

Mr. Curtis: My object has not been to exclude the evidence, al- 
though we think that we might have embarrassed its introduction. 

1 merely wish to know how it is to be urged as tending to prove 
the guilt of the prisoner. The Court having intimated that it can- 
not pass any order on the subject, 1 will ask the counsel for the 
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Oovemment to state to us the point to which they Intend to use 
that evidence. 

Jfr. Austin: I do not feel called upon to make any statement. 

MR. CURTIS’ OPENING FOR THE DEFENSE. 

Ur. Curtis: (hmtlemen of the Jury: The drama of suspicion has 
reached one of its stages and the victim of popular prejudice and 
delusion is* it may be hoped, one step nearer to a deliverance. 

This most interesting and important case Is now to be opened on 
behalf of the prisoner. You will probably have anticipated that I 
should call your attention to some of the general features of the 
case, before I* proceed to state the substance of the defence. First 
of all then, I feel that it is not improper for me to state to you 
how my learned friend and myself, instead of other gentlemen, who 
have from time to time been reported as of counsel for Mrs. Kinney, 
should appear in her defence. You have doubtless seen it stated in 
the newspapers, that different gentlemen of eminence at this bar 
have been applied to, to act as her senior counsel; and you are 
now aware that her defence is in other hands. My Colleague and 
myself have felt that among the causes of prejudice which have 
seemed to be accumulating upon this unhappy person, one of the 
most serious was the Impiression that might be derived from the 
fact which I have just stated — ^that learned and eminent persons 
had, on learning something of the case, declined to embark on it 
Gentlemen, 1 have a right, and it is my duty to say that this is not 
the fact. No person at this bar, who has been applied to by this 
defendant, has been so wanting in the true spirit of humanity, or 
in the true sentiment of professional duty. But the time, the exer- 
tions and efforts of counsel engaged in large practice, are not their 
own. They belong to others; and a violent departure from the 
routine of engagements that may have been contracted, leads not 
only to much private inconvenience, but likewise to public injury, 
in deranging the business of the Courts. There was yet another 
reason. This unfortunate person did not possess the means of 
remunerating counsel: and the disting;uished persons who were 
applied to, would not have been Justified in deranging their pre- 
vious engagements, without such remuneration as would enable 
them to command the services of others who could supply their 
places and perform their duties to their clients and the Court, 
which had been pre-engaged. 

Under these circumstances Mrs. Kinney could only place herself 
in the hands of the Court. — ^There is an old and merciful fiction of 
the Law, by which the Judges are represented as the counsel of the 
accused; and founded upon this, as I understand It, Is the practice 
of appointing counsel to conduct the defence, the Court delegating 
to them the labor of the cause, but still preserving, as we trust, Ito 
watchful guardianship over the rights of the accused. It was foun , 
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on enquiry, that my learned friend could, at a sacrifice, undertake 
this defence; and along with him, I have been appointed to aid in 
presenting it to you. 

The next topic to which I wish to advert is one anticipated by 
the opening counsel for the Government, but which will not be used 
as he anticipated. Allusions will certajnly be made by both of us 
to the solemn and weighty responsibility which the consequences of 
your verdict throw upon you. But 1 beg you not to misunderstand 
those allusions. Neither of us are here to seek to fright you from 
the performance of a public duty. The awful result of a conviction 
under this indictment is the law of the land; and however you or 
I might wish to change that law, here there is but one duty, solemn, 
responsible, painful it may be, but yet a duty, to be performed man- 
fully in the face of man, and relying on the mercy of God. I put 
away therefore all discussion of tne right of human society thus to 
Inflict the last dread evil, as a punishment. But 1 do not put away 
the final consequence itself. 1 keep it — I claim to keep it ever be- 
fore you, as the great warning that shall rouse and sustain your 
minds to a religious care in the weighing of the evidence. I assert 
that in capital trials, the constant presence of the result of con- 
viction is to the mind of the Juror only that additional sanction, 
upon his oath, which the imperfection of human judgment needs. 
In the most common transactions in Courts of Justice, we appeal 
directly— as a motive and stimulus to the mifid — to the Deity. God 
is Invoked, that we may truly and Impartially decide upon the evi- 
dence. But what a sanction, what a motive and stimulus ought to 
be here! He is not only invoked, in whose hands are the issues of 
life and death, but that iiiternity Into which we may be about to 
dismiss one of his immortal creatures, is present to the mind. Do 
you not feel that, in the great task before you, such a thought is 
needed? When you took those seats, to enter upon this trial, did 
you not feel that some support to the conscience, some motive to 
more than ordinary care, was needed to carry you through this im- 
portant duty, and prevent the sad result of regrets which might be 
too late? 

There is yet another topic to which I feel it my duty to advert 
You know that for months, the very atmosphere has been rife with 
rumors respecting this case and the history of the defendant. You 
know that insinuations and stories have accumulated upon this 
occurrence, shedding upon it a false and fktal light, which the eye 
of credulity has gazed at, as if demonstration itself had been pro- 
duced. You know that subjects have been alluded to here* which 
it is necessary to exclude from the mind, In weighing this evident. 
You will not feel, gentlemen, that in addressing myself to this part 
of the case — in appealing to your care upon these points, I do it 
from any want of confidence in your strictly conscientious dlschar^ 
of duty. But the effort to which the mind is called, completely and 
faithfully to perform that duty, is serious and severe. 

I know how hard it is to shut out all fore-knowledge, all source* 
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of testimony, all facts and surmises and conjecture, which are not 
drawn from what is legitimately before us in evidence. When a 
peculiar view is pressed upon'the mind, and it is casting about for 
corroboration and support, so insidious is the operation of prejudice 
that it will sometimes unconsciously, and with purest intentions, 
seize that corroboration from sources which the public Justice has 
declared shall not Jeopardise a hair of the head of one accused. 

Pardon me, gentlemen, If in alluding to this danger, 1 have 
spoken thus directly. 1 do Indeed rejoice that the trial by Jury 
furnishes precisely that intelligent, practical state of mind— convene 
sant in affairs and thoroughly knowing human nature— which con- 
stitutes the very best tribunal for the weighing of evidence. I 
rejoice too, that in this community. Juries are daily gathered for 
the administration of Justice, whom no accused person can doubt 
or fear. But, gentlemen, I had a duty to perform, in clearing the 
ground for this defence, which would not suffer me to approach 
you with the language of ordinary compliment by which to mani- 
fest my confidence in you. 1 feared when I commenced the inves- 
tigation of the case fourteen days ago, that it might be one of 
those dark webs of circumstance in which the innocent are some- 
times involved, for want of light. 1 trembled for the public justice 
— ^that it might be abused by making one hypothesis alone the 
object of Its reflections and enquiries. I thought therefore, gentle- 
men, to speak to you in the fullness of my own anxiety, directly to 
that Interior conscience which resides in all men, and by so speak- 
ing to make you feel that we bring this case to your decision with 
confidence in you and an the result. 

The defendant, gentlemen of the Jury, stands indicted for the 
murder of her husband by poison. It was said, in the 0 ];>enlng, 
that the evidence the government would offer, was both positive 
and circumstantial. It is true, evidence has been given tending to 
show that arsenic was found in the stomach of the deceased, and 
that he died from that cause; but that this fact, if it be so, has 
any tendency to show that Hannah Kinney administered it, I appeal 
to your Judgment. There is not a particle of direct evidence to 
show that the wife administered the poison, if Indeed he died of 
that cause. There is circumstantial evidence, and nothing but 
circumstantial evidence in the whole case, as made out by the 


prosecution. ^ , . 

Let us look, at the proi)er definition of oircumstantlal evi- 

dence, before we proceed farther. An issue of fact is sought to be 
proved by circumstantial evidence, when, in the absence of direct 
proof of the principal fact, certain other facts are offer^ 
dence, from which the Jury are asked to infer the principal fact, 
which is intended to be established. Now this is at best an • 
ferior species of evidence. It is inferior because it is only in me 
absence of direct proof that it can ever be resorted to. TOe law 
does not permit circumstantial evidence to be used when positive 
evidence can be produced. It is also inferior, because the common 
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sentiment of mankind, upon questions of momentous interest* leans 
in favor of direct proof. 

It is very common foii* those who rely on circumstantial evidence, 
to represent it as capable of producing as high a degree of cer- 
tainty as direct proof. 1 am not disposed to deny that it may some- 
times satisfy the mind. I am also disposed not to deny that there 
is sometimes a necessity for resorting to it, and that its entire re- 
jection would impair the administration of the Law. But 1 never 
will, for one, upon this or any other occasion, fail to surround it, 
to restrict it and hedge it in, with all the energy of which I am 
capable, with those checks and safeguards, under which alone It 
can be anything better than the merest tyranny of opinion, founded 
on conjecture. I have read those melancholy records of the pride 
of human Judgment, refei-red to by the opening counsel, which dis- 
close convictions of the innocent, proceeding from the neglect or 
oversight of some principle, simple, yet essential to the truth. I 
did not, as he anticipated, design to cite them here; but they are 
familiar to every professional reader, and I have always drawn 
from them far different conclusions from those of the learned coun- 
sel. I have always risen from their perusal, with a conviction that 
it is a duty which every lawyer owes to his race, to maintain a 
rigid philosophy of circumstantial evidence. It is not because the 
theory of evidence is not now better understood, than it was in 
the times when those cases occurred; nor is it because the undea> 
standings of jurors ai'e now better cultivated — that those remark- 
able and painful errors remain forever important warnings to every 
generation. It is because the human mind, with all its cultivation 
and all its pride of knowledge, remains ever the same in its consti- 
tution, ever liable to the same mistakes, abuses and impositions, 
that we should never lose sight of those dark examples of error. 

It 'is too, because those very errors have illustrated and negatively 
established the principles, the oversight of which constitutes the 
error, that they should be made to stand out on the page of history, 
warnings to all coming time, of the immutable truth and soundness 
of the principles thus fatally neglected. 

I ask your attention, then, to the principles which are to be 
applied to the examination of this evidence. And recurring to the 
definition which I have given of this kind of proof, I observe that 
the first great rule of circumstantial evidence is this. 

1. That every one of the facts and circumstances from which 
you are asked to draw the main inference, must be proved to you 
beyond a reasonable doubt. If the basis is unsound, the superstruc- 
ture cannot stand. If you are in doubt respecting the truth of any 
essential fact among those from which you are to draw the infer- 
ence, you can never reach that inference. You cannot begin to take 
a step towards it 

Every one therefore of the facts and drcumstances must be 
rigidly scrutinized. You must be satisfied of the truth of every one 
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of them, before you can allow it to have the smallest place in the 
chain of evidence, upon which the main inference depends. 

It follows too, as a necessary corollary from this position, that 
each circumstance must be established by its own independent 
proof, tendin§i directly to it. The idea of drawing an inference by 
the aid of that which is itself established by inference, never yet 
entered into any theory of evidence, and cannot bear the test of 
reason. You must be satisfied by the direct, positive testimony of 
credible witnesses, that each fact is proved, and the proof must tend 
directly to the fact. Thus to take an illustration from the case on 
trial. Goodwin, -it is asserted, was made sick by the sage tea; the 
inference is that the tea contained arsenic. You must be satisfied 
beyond a reasonable doubt that he was made sick by that tea; and 
on his testimony alone. You cannot go to the other circumstances 
in the case to argue to this. Thus, you cannot go to the apparently 
inconsistent or guilty conduct or appearance of the prisoner, and 
argue that she probably poisoned the deceased, and thence that the 
tea was the vehicle, and thence that it made Goodwin sick, and 
after this process of deduction, give the fact of Goodwin's sickness 
a place in the chain of circumstances. His sickness, earned hy the 
tea, must first be proved to you, beyond a reasonable doubt, as if 
there were nothing else in the case; and then you may place it 
among the other circumstances from which the main inference is to 
be drawn. In short, the Government must prove every single cir- 
cumstance which they put forward, from which the conclusion is 
to be drawn, in the same manner and to the same extent as if the 
whole issue had rested upon the proof of each individual circum- 
stance. 

It follows also as another corollary, from the same position, that 
If any fact fails to be proved it weakens the force of all the rest, as 
a chain of proof. It is generally agreed by the best writers on 
evidence, that the force of a number of independent circumstances 
is Increased by each addition, in something like a mathematical 
ratio. It is not convenient, in moral reasoning, to state such a 
ratio in numbers. But the numerical ratio of mathematical process 
is a convenient analogy, by which to Illustrate the Increase In the 
force of circumstantial proof. — ^Under this illustration, it is at once 
apparent, that if the addition of a single circumstance Increases the 
force of all the rest. In a certain ratio, the subtraction of that cir- 
cumstance weakens the force of all the rest in the same ratio. 

The second rule to which I call yous attention, is that all the 
facts and circumstances must be consistent with the hypothesis. If 
any one of them is Inconsistent, the whole falls to the ground. Thus 
Goodwin tells you that the sage tea had a sweet taste; and the hypo- 
thesis is that it contained arsenic. Now you must not only be sa^ 
iBfled that the tea hod a sweet taste, but also that It is consistent 
with the presence of arsenic to cause a sweet taste in the tea. e 
fhet upon this point is quite otherwise.— We shall show you that 
•roenic is not of a perceptibly sweet taste, or of any taste at all. 
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The third rule is, that the facts and circumstances must not only 
be of a conclusive tendency, but they must to a moral certainty 
actually exclude every other hypothesis. In other words, they must 
be shown to be not only consistent with the guilt of the prisoner, 
but Inconsistent with her innocence. This Is the grand, cardinal 
rule of circumstantial evidence, and under it, it must not only be 
proved to you that the deceased died of arsenic, and that it is con- 
sistent with all the facts to suppose that it was administered by his 
wife, but you must also be convinced tnat it could not have been 
given to him by accident or design, by some one else, or taken by 
his own act You are to be satisfied that the manner of the death, 
and all the circumstances which the Government have put in evi- 
dence, are to a moral certainty inconsistent with any other supposi- 
tion than that the deceased was murdered by his wife. 

Here I have to state to you that the burthen of proof is not upon 
us. It is not for this wife, arraigned as 1 believe on the merest 
slanders of suspicion, to account for the death of that husband 
who went into Eternity at peace at least with her, however ill at 
ease he might have been with the world and himself. That death 
may be in the inscrutable knowledge of God, or locked in the 
bosoms of those who will not tell. It is not her duty to show you 
how it occurred. If it were, no human being could be safe under 
accusation, no administration of the law could be other than an 
engine of the purest and most unmitigated injustice and folly. The 
rule that I have stated, Is the grand principle which prevents cir- 
cumstantial evidence from working this monstrous wrong. It is the 
dictate of reason and the undeniable principle of law, that the cir- 
cumstances should to a moral certainty exclude every hypothesis 
but that proposed. Here is the burthen upon the Government. They 
must bring you a train of circumstances which are rationally con- 
tistent with no other supposition, than that the poison was admin- 
istered by the wife. Our duty, on the other hand, is not to prove— 
not to account — not to demonstrate the mode by which this death 
took place. We have only to suggest. We have only to show you 
that the fact of the death and the circumstances attending it, are 
consistent with any one of several other suppositions, and our task 
is ended, and neither you nor I will over be visited with fears and 
misgivings that a horrible injustice has stained the annals of our 
law. 

Hence, gentlemen, you will perceive the principle upon which this 
defence proceeds. It will consist in showing that the case made by 
the Government is utterly Insufficient for a conviction; because it 
does not begin to exclude all other rational modes of accounting for 
this death. In other words, because it is not inconsistent with inno- 
cence. Here let me remark that it is not a balance of probabilities, 
between one and another mode that Is to settle the question o 
guilt. That may or may not bo the ground upon which public or 
private opinion proceeds to condemn or persecute. The victim nw 
be pursued into the temple of Justice, upon conjectures and proos^ 
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bilities, but it cannot be immolated licre, without a struggle, and 
without a more rigid satisfaction of the rules of law than any mere 
probabilities will afford. Here are those who will hold over her 
the protection of those great maxims of the law. which are estab- 
lished alike for the protection of the innocent and the detection of 
the guilty. Beyond all Question, it is one of those maxims, upon 
which all such evidence rests, that the mere probability in favor of 
one hypothesis, as compared with the probability in favor of an- 
other« is of no sort of consequence, unless the clixunistances adduced 
in support of it exclude, beyond a reasonable doubt, all other suppo- 
sitions. 

But, gentlemen, although a comparison of probabilities will not 
alone warrant a conviction, or indeed weigh at all In turning the 
scale in favor of guilt, yet it will and must add greatly to the 
strength and weight of argument, in favor of innocence, if we show 
you that the probabilities are vastly greater in favor of one or all 
of the hypothesis which we suggest, than they are in favor of that set 
up by the Government. The reason for this position is obvious. Noth- 
ing but circumstances of a conclusive tendency, which exclude all 
other rational suppositions, can ever convict; because they still leave 
room for reasonable doubt, inasmuch as some other supposition may 
be true, admitting all the facts proved. The probability of the story, 
therefore, is of no consequence, because if there be anything that 
may yet be the truth, notwithstanding all the facts, the mind can* 
not be satisfied beyond a reasonable doubt. But on the other hand, 
when you show that several other suppositions may be true, under 
all the facts, and that the amount of probability is vastly in favor 
of any one of them, you increase the doubts which the mind is com- 
pelled to entertain of the hypothesis first proposed. 

This is important to be borne in mind, in this case, because here 
is a wife indicted for the murder of her husband. 

Here I pray your attention to another principle of this defence, 
which I state in advance of any objections which may be urged. 
I g-Tn about to lay before you several modes, in which this death 
might hctve occurred ; only one of ’ these can be the absolute 
truth; yet it does not lie with the Government to say that this is 
an Inconsistency on the part of the defendant. I will show you 
that it is a perfectly consistent defence; consistent with the rules 
of law and with the actual position in which the defendant is 
placed. I pray your Honors, with special attention to this point, to 
sanction the principle upon which in part I now base this defence, 
when the Jury shall come to be Instructed. 

The defendant is indicted for the murder of her husband, and tne 
evidence is purely circumstantial. Now, in the first place, the bur- 
then of proof is not upon her. The Government must prove to tne 
full satisfaction of every mind upon your panel, beyond a reason- 
able doubt, that the hypothesis which they set wp is not ^ ® 
Bistent with guilt, but that it is inconsistent with Jt 

the second place, the innocence of the prisoner is to be presu 
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until your minds are satisfied of the proposition I have Just stated. 
That presumption began, when she was first charged with this 
olfence, and it continues and is to be carried along with you, until 
your minds are satisfied of her guilt. 

Being innocent of the crime, as you are bound to presume her 
throughout the evidence, and the weighing of the evidence, she can- 
not know how that death occurred. I say she cannot know it. It is 
certainly possible, that she might be innocent, and yet know how 
the death occurred; as, if it was a suicide, and her husband had 
disclosed It to her before he breathed his last breath; or, if it was 
an accident, and she had discovered how the accident occurred. 
But all such suppositions as these are extravagant and unreason- 
able. The mind rejects them, too, as unnatural and inconsistent 
with the posture of an Innocent mind arraigned upon such an accus- 
ation. If she, being innocent, really knew how this death occurred, 
i^e would tell it; the contrary supposition is too monstrous to be 
entertained. It is therefore logically and rationally correct to say, 
that being innocent, she cannot be supposed to know how the death 
was occasioned. 

I assert, therefore, that her position at this moment, in the eye 
of reason and of the law. Is simply this — that being innocent of the 
crime, as you are bound to presume her, she cannot account for 
that death. 

But because she cannot account for it by positive proof, is she 
therefore to be condemned? God forbid. Nay, He does forbid it. 
Such a condemnation is impossible. The case does not begin to be 
one of those, where the party is bound to account for any thing. 
There is a class of cases, where the law requires the accused to 
account for the facts. As where stolen goods are found in his 
possession; that possession must be accounted for; or where the 
weapon with which it is certain one has been murdered, is found 
in the possession of the accused; that possession must be accounted 
for. But here, no instrument or means of the death, is traced into 
her possession. The presumption is and must be, that she is inno- 
cent. She must therefore be silent That silence is the silence of 
truth. She cannot show you how it occurred, even if the law required 
her to do so, and it never has required and never will require an 
impossibility. 

If, then, she cannot show you how it actually did occur, what 
may she do? She may show you how it might have occured. She 
may show this, in one or in several ways, and may then call upon 
you to decide, whether the supposition which the Government assert, 
excludes all other rational suppositions, and whether the facts are 
not only consistent with guilt, but are to a moral certainty incon- 
sistent with innocence. 

Suffer her not, then. Gentlemen, to be affected with the cruel 
Imputation, that her defence is inconsistent. There might be cases, 
where the suggestion of several suppositions in which the fac 
might have occurred, would be felt to be a tampering with the Jury. 
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But such Is not this case. It is the absolute necessltv of hor 
position, from which nothing but Omniscience can relieve her thm 
she should not be able to shoV you how this death C 
But she can show you how It might have been, and her right to do 
this can no more be restricted to one or another line of defence 
than vou can say, before you have looked through all rational 8u» 
positions. It must have been thus, or thus, and we will look at 
nothing else. 

I propose now. Gentlemen, to examine the case made bv the 
Government, by the circumstantial evidence on which they rely. 

1. The first of these circumstances is a train of conduct and 
actions and declarations of the prisoner, which it is to be argued, 
are explicable only on the supposition of her guilt. 

The first circumstance urged to prove this, will be her sending 
to Dr. Storer to procure a certificate that Mr. Kinney died of 
cholera.— You will recollect that Dr. Storer himself supposed the 
deceased died of cholera, and in all the testimony that goes to 
show the sending for that certificate, how little have you that is 
definite, as to time, inducement or object. Witnesses have come 
voluntarily to the stand this morning to correct mistakes which 
they now admit they fell into yesterday, even in a matter on which 
life and death depend. What reliance can be placed on circum- 
stantial evidence, where the circumstances are themselves in doubt? 

Dir. Storer says it was on Tuesday she spoke of the certificate, 
and he concludes that because he had not then told her of the death 
by poison, and the suspicions, no one else could have done so, and 
he not have known it. This is an inference from an Inference, 
neither of which are proved. The evidence is that rumors of the 
poison were rife on Sunday, and that, on that account, upon sug- 
gestions made to Dr. Storer. a second examination was made of the 
body. — Why then might not Mrs. Kinney have known of these 
rumors on Monday? but even if she did not know of them, she 
might have applied for a certificate as to the cause of his death, 
from various motives other than guilt — not to avoid suspicion as 
to herself, but for a negative purpose, to show what the actual 
cause of a death somewhat sudden and unusual, was. There seems 
to be a perfectly rational mode of accounting for her applying for 
the certificate, consistent with her entire Innocence, even if she had 


not then heard of the I'umors. 

But when were these rumors set afloat? This Dr. Hildredth, of 
whom we know nothing in this case, but as we find him here and 
there promoting this prosecution; he had suggested the notion of 
poison, before this. Dr. Storer had heard of it. The rumors did 
exist and were all over the town on Sunday, Monday and Tuesday, 
and Mrs. Kinney told Dr. Storer mere were such rumors, when she 


saw him, (as he says) on Tuesday. 

But there is another and more rational explanation of this appli- 
cation for the certificate. I believe that Dr. Storer is honestly m s- 
taken. as to the time. Miss Linnell says it was Wednesday after 
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the funeral^ when the shop was first opened, and that she heard 
^e rumors on that day, from a lady who came into the shop, and 
that she went directly to Mrs. Kizmey’s and told her, and that Mrs. 
Kinney immediately sent her to Dr. Storer for the certificate. It is 
now obvious that Miss Linnell went first to Dr. Storer for him to call 
upon Mrs. Kinney with reference to the certificate. — ^Yesterday Dr. 
Storer testified that it was Miss Collins who first called. Today he 
corrects it and is satisfied it was not Miss Collins who made the first 
call at the request of Mrs. Kinney. It is highly probable therefore, 
that the Doctor has been mistaken in this important fact, and that it 
was Miss Liinnell who first requested him to see Mrs. Kinney re- 
specting the certificate. If so it was on Wednesday, and not on Mon- 
day, that the Doctor had the first interview with Mrs, Kinney when 
she requested the certificate. I am aware that Miss Linnell testified 
that she thinks it was on Friday when Mrs. Kinney sent her to Dr. 
Storer; but on cross examination she says distinctly that the shop 
was first opened on Wednesday, that it was that day she first heard 
the rumors, that she carried them directly to Mrs. Kinney and from 
her went directly to Dr. Storer. These facts are much more satis- 
factory, in arriving at conclusions, than the probably mistaken 
recollections of Dr. Storer, as to the day of the interview. 

But whatever you shall finally fix upon as the day of this inter- 
view with Dr. Storer, we shall, I am confident, be able to satisfy 
you that the rumors did exist, and that Mrs. Kinney had heard of 
them, when she first asked for that certificate. 

The second fact that may be relied on, under the head of strange 
and unaccountable conduct, will be that Mrs. Kinney did not com- 
municate to Miss Alnfira Collins, the fact that the Doctors had 
found poison in the stomach of the deceased; that after having had 
one confidential conversation with Miss Collins before, she did not 
communitcate this fact to her, and from this you will be called 
upon to infer guilt. But why tell it to that lady? Who was Miss 
Collins? A stranger to Mrs. Kinney imported into her acquaintance 
within a week. If therefore, she had any grounds for apprehension 
when Dr. Storer told her of the poison. Miss Collins was the last 
person to whom she would communicate it, at that time. But there 
was a still deeper reason why she did not communicate it, than the 
length of their acquaintance. There was lurking in her own heart 
a reluctant suspicion that her husband had committed sulcida 
Brooding over this painful and distressing thought, is It natural 
that this wife who had from first to last covered up his frailties 
from the world, with all the diligence of affection, should, when 
she learned a fact that brought a crushing confirmation of her 
doubts, have told It to a young woman whom she had known so 
short a time? To my mind, it is wholly unnatural; and 
look at this matter in connection with her desire to have the 
eertifled as a ease of cholera, I see nothing that is not rationally 
sKnllcahle with her entire Innocenee. 

But it is said, she did afterwards admit to Miss Collins what • 
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Doctors had told her. How and whenT Miss Collins then knew of 
it from Dr. Storer. She first spoke of it on this occasion to Mrs. 
Kinney. The relations of things and of the parties were totally 
different. The fountains of feeling were not voluntarily opened. 
They were touched by the hand of another, and at the slightest 
touch the tremulous waters of grief gushed out. Then came that 
remarkable scene, which more than any thing else proves the mingled 
agony of grief and suspicion of suicide with which her heart was 
torn, until it burst into the ejaculation, “Oh, that God would show 
the mystery, why it Is that George has done this!” 

Such an exclamation was perfectly natural, if we suppose the de- 
ceased to have died by suicide, and not murder. So far from being 
extraordinary, on the supposition of suicide it was a natural ex- 
clamation of the wife, not volunteered in a confidential conversar 
tion, but brought forth by the communication from Miss Collins, 
that she had heard the fact of poison having been found. How much 
more natural and charitable to attribute this exclamation to sup- 
posed suicide, as the motive, than to murder, and that by a vrlte 
who is not proved by a single witness to have ever evinced ought 
but affection and devotion to her husband, to the last moment of 

“In ’JuSer' explanation of this and other circumstances drawn 
from the conduct of the prisoner, we shall prove that 
^ a ruined man, and by his own acts. That the declarations of 
the wife as to his habits of gambling and dissipation. ^ 

true, and that in all probability, by his own statements. It brought 
him to a violent death by his own hand. _ 

*^*We shall distinctly show that he was beset by a tewlblc habit o 

gambling: that it preyed upon his 

oTmurL re r It^Uuo wSgS 

gentlemen, to hear and ^ tre“iLue of \ife and death to the 

in a scale where Is suspended ^he i^u « viewed, with no 
accused; to look at human nature as workings and its 

extravagant theories, but with a Jeno P naturally lu connexion 
sufferings; to look at the whole “®«^^r8^ron or difference 
with the fact that no cause of l^airel n ^ ® jiuBband, and that 
existed between the two during the.VfbJt to temrof kindness 
they never spoke of each oth« conduct, to us most natural 

and affection. I ask you to look at h attached to her husband, 
light; upon this wife, beyond all «“® "“^path, anxious to conceal 
distressed by suspicions of his vi _ death: suri'ounded by 

his faults, doubting as to t*^® gay whether all these clrcum- 

rumors and vague surmises; wd th suicide, as the 

stances are not consistent with the supposmon 
caiue of the death. m the chain of evidence 

2. The second material supposed sickness of Mr. 

relied on to convict the accused, i supposed sickness from 

Goodwin, from tasting of the sage tea. 1 say supp 



568 XVIT. AMERICAN STATE TRIALS. 


I 


that cause, because he does not himself directly swear to it, and no- 
where assigns that as the cause. Whether he mentioned the sick- 
hess to Dr. Snow or not, in his first interview with him, which re- 
mains in doubt, it is certain that he did not allude to the sediment 
which he now swears he saw in the bowl. He was late, in naming 
the sage tea as connected with his sickness, and it was not until 
Mrs. Kinney had gone out of town, ‘und he was pressed upon the 
subject. 

But look at this remarkable fact, that this young man, who leaves 
it to be surmized by Inference that the sage tea caused his sickness, 
remained on perfect terms of friendship with the prisoner, procured 
tickets for her Jouflrney to Vermont, put her into the cars, and bid 
her God speed on the way! when all the time he must have known 
that if it was true that she had put poison into that tea, she had 
deliberately perilled his life by poison, as well as murdered her 
husband. 

Goodwin’s supposed sediment is another link of this circumstan- 
tial evidence. Well, gentlemen, there might have been sediment in 
that tea, or there might not. It might have had one origin or it 
might have had another. Is there anything satisfactory in this evi- 
dence? But you are trying a human being on the issue of life, and 
you will apply all the facts that are to lead to the forfeiture of 
that life to the laws, with the extremest caution. This young man 
thinks he saw a white sediment in the tea, and yet he never said 
a word about it in his testimony, under oath, before the Coroner’s 
Inquest. He states this distinctly, and we have the fact that even 
after he supposed the man had died of poison administered in that 
tea by the wife, yet he had never said a word of the sediment, or 
breathed it to a human being, and he tells you now that he had 
no particular motive in looking at it; that he set the bowl down 
upon the bureau and never examined it at all, and all this happen- 
ing in the evening, by candle light; and so little impression did it 
make upon him, that when conversing with Dr. Snow upon Mr. Kin- 
ney’s death, and the rumors of poisoning, he never alluded to this 
supposed sediment. 

Can you reconcile this with any proof now, as to the existence 
or nature of that sediment? The whole town was rife with the 
rumors; Goodwin meets Dr. Snow; they converse of the death, freely 
and fully, and he never says a syllable to him of the sediment. How 
are you going to dispose of this testimony but by supposing that 
he saw what might be sugar as well as anything else, or that ho 
saw anything else as well as sugar? 

Can you say that this testimony is entitled to any consideration 
in a chain of evidence to convict of a captial offence? 

Another fact the government will probably rely on is the purchase 
of arsenic at Dr. Mead’s. It is worth while to see how this comes 
to be incorporated into the case. Some person, at some time pui^ 
chased arsenic at an apothecary’s shop in South Boston. How cam 
it into this case? It seems that this Dr. Hildreth, of whom w 
know nothing except that he is Inciting this prosecution here a 
there, and of whom the prisoner says, he is her most bitter ene y» 
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went to Mr. Mead’s store to inquire if any one had purchased ar- 
senic. 

It seems that the fact of one or rather two women purchasing 
arsenic, came up among the rumors of the day. and Dr. Hildreth 
started upon the scent. But what light does it throw upon the 
case? Beyond the mere act of purchasing arsenic, by some persons 
unknown, it has no connection with this trial. By no efforts or 
experiments can they trace this purchase to the prisoner. It turns 
up, by the inquiry of Dr. Hildreth at Dr. Mead's. 

The young man swears he cannot identify the defendant. He has 
sworn so, before another tribunal, the inquest that sat upon the 
body, and he repeats that denial here, in the most positive terms. 
I therefore have a right distinctly to assume that the defendant 
was neither of those women who purchased arsenic. 

Matters being thus, the young man having sworn before three 
several tribunals that he could kot identify the prisoner as the 
person who purchased arsenic of him. an extraordinary step is 
taken. The Attorney General directs Dr. Mead to advertise for the 
women who purchased arsenic at his shop in August; and thereupon 
two days before this trial comes on. the handbill produced to Dr. 
Mead, is issued by him. Now, why was this done? When the clerk 
had sworn over and ovei* again, that he could not identify the 
prisoner, why was not that enough? But. as if for the purpose of 
eking out an argument, and to cut off the prisoner from the benefit 
of the ten thousand chances of its being somebody else, an attempt 
is made to exclude the probability of its having been any body but 
her. It is a proceeding analogous to the effort made here yesterday, 
to make the young man. their own witness, admit that he did not 
know his own handwiriting, after he had. in answer to their own 
question, sworn that the word Poison on the blue paper was not 


written "by him. 

But, If this handbill is going to be urged upon your attention. I 
pray you to observe how utterly unsafe it would be to rely on it as 
excluding any thing. It calls upon the woman who purchased ar- 
senic. to come forward, /or the pwi'pose of removing suspicion from 
Mrs. Kinney! and now that no one has come forward, does it follow 
that all other women have of necessity seen the handbill? or that 
any woman who had purchased arsenic for a mischievous purpose, 
would malre it known? or that, if purchased for an honest purpose, 
the common reluctance to be made a witneBs, would 
purchaser away? Is the suspicion any the less removed 
Kinney, than It was before? There Is no suspicion 
her, from all the facts that have occurred Tesp^tlns the purohw 
Of arsenic, after the clerk has virtually sworn that she is not the 


Another link In the chain of circumstantial j, 

found in the house, marked ‘'poison." On this '/‘f ^ 

obvious that this paper contained no ^ anyone brought 

aa druggists use. But Is it not to bo Bupp<^d destroyed 

polstm into the house, to commit murder, they wo 
the paper? Why should a part of It be left? And If any pan 



570 XYll. AMERICAN STATE TRIALS. 


left, would it be likely to be the precise ftragment that bore the 
fatal word? It is certain that paper was not the vehicle in which 
the poison was conveyed to the deceased, even if you are satisfied 
that he took poison. This is shown by their own witness. Coroner 
Shute. who went all round the city, and could find no apothecary 
to Identify the paper. This excludes the idea that it came from 
any druggist's shop in the city, and negatives the supposition that 
the poison which is brought into this case was ever contained in 
that paper. 

Perhaps, too. we may be able to suggest a probable account of this 
paper, but if we shall fail, from want of that omniscience, which 
we cannot command, in tracing human events, still it fails to touch 
us. from Its utter disconnection with the prisoner. The burden of 
proof to explain it. is not upon us, but upon the government to 
fasten it upon the prisoner beyond a reasonable doubt. 

5. The fifth circumstance relied upon by the Government, will 
be the evidence respecting the sickness of the family on Thursday. 

Gentlemen, the great Commonwealth of Massachusetts, by its offi- 
cial agents, is prosecuting for her life, under a capital accusation, 
one of its subjects, a feeble woman. Evidence is introduced of a 
subsequent transaction, and it is not very easy to see how it is to 
bo urged in support of the Indictment. Not a word is said in the 
opening, to notify us of the point to which the evidence will be 
urged; and now. when the Court has no power to compel a state- 
ment, and we ask one of the clemency of the Attorney General, he 
refuses to tell us how and to what this evidence is to be urged. 
The Attorney General is to follow my colleague, after he has closed 
the prisoner’s case, and then we are to learn, for the first time, to 
what this evidence is to be pressed. The course of the prosecution 
is most extraordinary. We are left to blunder on in conjecture, 
with no means of anticipating the argument, except such as our 
imaginations can devise. Whether it is to be urged as proof of a 
design in Mrs. Kinney to remove and destroy all these persons, who 
were at the breakfast that morning, in order to get rid of their 
testimony; or whether it is to be used as evidence of a disposition 
in the prisoner to poison for the mere pleasure of it. we are in the 
dark. But let it be remembered that there were some connected 
with that breakfast whom she could have no fear of as witnesses. To 
what end should she seek to destroy Mrs. Varney's son? To what 
is the government driven? At the same time she was destroying 
these persons, she was attempting to take the life of the Innocent 
child of Mrs. Varney. This must be the supposition if any is to be 
drawn, from this part of the evidence, and this is a degree of ex- 
travagance and improbability amounting to positive absurdity. But 
whatever the object in introducing this testimony, we can show 
that the same effects were produced on her. as upon the rest who 
eat of that food. 

Finally the government has utterly failed to show you a motive. 

I agree that in point of law they are not bound to prove a motive, 
provided you are satisfied upon this evidence, that the prisoner wm 
the agent, and that no one else could have been. But where clr- 
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eumstances are doubtful in their application to the party; motive 
is an essential Ingredient, and without it, the evidence must fail to 
oonvinca 

Here is not only a total absence of motive, but the testimony of 
the Government is uniform that the relations between Mrs. Kinney 
and her husband were kind and affectionate; thus repelling all rea- 
sonable supposition of motive on her part to attempt the life of her 
husband. 

But gentlemen, I do not intend to leave the relations of this hus- 
band and wife upon the testimony of the Government. I shall bring 
before you the scene of that last hour, when they parted, he to go 
to his final account, and she to be left to struggle with the rude 
world and to encounter this accusation. When you shall hear the 
simple and touching description of that scene, at it has been de- 
scribed to me, if there is a man who can then believe that this 
woman went through a series of acts of affection, with an art and 
hypocrisy that surpass all human nature, he can believe more than 
I can. I believe that human nature is bad enough. But there are 
some things which it can not do. — ^The noble, the generous, the ten- 
der, the deeply pathetic, it can not counterfeit, in the midst of mur- 
der and malice. I shall show you that this dying scene was pathetic 
beyond all other description, than that of the simple narrative of the 
facts; and I shall then confidently claim your belief that the union 
of such exhibitions or real feeling with deliberate murder, at one 
and the same time, was never known to Nature or to Fiction. Why 
even Macbeth, who is represented by the great master of all men's 
conditions, as a sort of tender and moralizing murderer, and who 
had wept over the virtues and graces of the meek Duncan, whom 
he was about to slay, as ue approaches the fatal chamber, marshalled 
by the dagger which his imagination had painted on the air, lays 
aside all his tenderness; and bracing himself up for the occasion, 
he stands forth the murderer and nothing but the murderer, and 
exclaims — 

Whiles I threat, he lives. 

Words to the heat of deeds too cold breath gives. 

I come now to the various suppositions which we shall suggest, 
as the modes in which this deatli might have been occasioned. 

Our first hypothesis is, 

1. That the poison might have been administered by Bachelder, 
by design, from mat-practice. 

Whatever may have been this man's history or pretensions, here 
he was. He examined Mr. Kinney, and supposed he found secondary 
symptoms of venereal disease. Now I do not think that the deceased 
had that disease; but that Bachelder made a mistake, or designedly 
made him believe he had it. I shall show that there are many cu- 
taneous diseases that may be mistaken for this. He had had the 
varioloid, and you will see when the regular physicians come to 
testify, that it requires a practiced eye to draw the line between 
the effects of the two. 

Bachelder gave the deceased medicine with reference to this dls- 
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ease. He says he gave him a cathartic pill. I shall show you he 
has not been uniform In his statement. That he has said the first 
thing he gave was what he is pleased to call his bowel pill. We 
shall prove that he refused to disclose the Ingredients of that bowel 
pill, of which he claims to be the Inventor, and that he has carefully 
kept the ingredients of that wonderful quack medicine a secret. We 
shall also prove that arsenic is administered internally for the 
venereal disease; that Bachelder has admitted he had used arsenic 
in bis medicines, and that he has given a very different account to 
two gentlemen, as to the kind of medicine he prescribed for the de- 
ceased. We shall further prove that arsenic is a cumulative poison, 
and may be safely given to a certain point, but if carried beyond 
that, it passes off in a wrong direction, and destroys life. 

This goes to account for Kinney's appearance, until Saturday, 
when the last dose was given, the cup run over, and the man was 
destroyed. 

But it is not material whether Kinney had the disease or not. 
Whether Bachelder was mistaken or not, it leaves the inquir} 
whether arsenic was not in that bowel pill, or in some of his other 
medicines. 

2. Our second hypothesis will he that the arsenic might have been 
administered hy Bachelder, unconsciously, hy accident. 

The poison might have been given in the medicine administered 
early in the week, or in some of the other medicines which he gave 
on Saturday evening. He tells you that he now has none of that 
cathartic pill. What did that contain? Is the supposition that it 
contained arsenic without the knowledge of Bachelder less rational 
than that a wife, without motive, should poison a husband she 
seemed devoted to, to the last? 

Then as to the powders. They were supposed to be an imitation 
of Dovers powders, and yet by some accident, arsenic may have 
got into them, from the resemblance of that poison to other ingre 
dients. Such a supposition is not only not impossible, but by no 
means improbable. We shall show by unexceptionable testimony, 
by a person of great experience, that the danger of using arsenic 
by mistake for some other white powder, is very great. 

8. The arsenic may never have been in the deceased at all, hui 
may have been introduced into the contents of the stomach, by acci- 
dent, since the contents were removed from the body. 

The symptoms were identical with those of cholera. The physi- 
clans treated the case as cholera down <o the death, and the post 
mortem examination. Are you satisfied that it might not have been 
Introduced there by accident. — ^The contents of the stomach are pul 
into a bottle that comes out of Goodwin's paint shop? — You know 
not what its contents had been. You are told by the witness that 
as a painter he had a pigment in his shop, (King's yellow) which 
we shall show contains arsenic. 

Nevertheless, you have only to bear in mind that you are not 
to call upon us to satisfy you how all these circumstances might 
have happened. The government must show that by none of these 
means could the deceased have come to his death. 
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4 . The arsenic, if it was the real cause of death, might have been 
taken by the deceased, to destroy his own life, obtaining it from 
Bachelder, or from some one else. 

W6 shall show that the deceased was a ruined man; ruined by 
that vice which of all others leads directly to self-destruction—- 
Gambling, This will be proved to you as the cause or motive to 
commit the act. We shall further show that he was utterly insol- 
vent in his business, and that the idea of his having a more profit- 
able job, or being in better prospects than usual, is a mere delusion. 

Gentlemen, it gives me unaffected pain, to be obliged to make 
these disclosures. I cannot but remember in whose behalf I am 
compelled to make them. I cannot but remember that 1 stand here 
to speak for a wife of the vices of a husband, and that she has ever 
locked those failings in her heart, until a cruel and bitter suspicion 
has driven her to reverse the very course of human affection. I can- 
not but think too of those relatives of his, who are far away in the 
green home of his youth, and who have little suspected the truth 
of his more recent history. Alas! how should they know the dark 
temptations, the snares and dangers which beset men in a great 
city while 

Along the cool sequestered vale of life. 

They keep the noiseless tenor of their way. 

They cannot realize the belief that he was weary of his life. But 
it is true. This man, with a temperament subject to melancholy, 
had run through much of life’s experience, and felt that it was of 
little worth. He had seen much of the world, for a person of his 
condition; he had been at times somewhat of a wanderer; and at 
the period of his death, he was a man who had nearly passed the 
climacteric of life, in years, and had quite passed it in that feeling 
and experience of its worthlessness, which seems to be the fate of 
certain minds. Upon such a character, the habit of gaming had 
fastened itself with a perfect tyranny. 

We shall also show you, that the deceased entertained and ex- 
pressed the intention of self-destruction. By this I do not mean an 
intention to commit this particular act. I use the word in a legal 
sense, to indicate that the idea of suicide had long been familiar to 
his mind, and had been manifested by repeated declarations to the 
effect that he might at some time take his own life. 

These, gentlemen, are the main grounds on which we shall rest 
the defense, and with these, nay without them at all, upon the testi- 
mony of the Government alone without a word of defense, we con- 
fidently look for an acquital; an acquital, not only from crime, but 
from unjust suspicion; and when that acquital is reached here, it 
is to be hoped that the community will do something to repair the 
wrongs and injustice it has inflicted upon this unfortunate woman. 

THU WITNESSES FOB THE DEFENSE. 

Dr. Jacob Siffclow; When I ar- denOy In the last extremltiee. 
rived at the home he was evl* Was satisfied at once that the 
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caae was hopeless and remarked the case and have had no per- 
to Dn Storer that the case re- sonal knowledge of it since. Was 
sembied cholera and a post-mor- informed at the house that an ir- 
tem examination would be very regfular practitioner had been in 
desirable. In the afternoon of attendance in the first stages, 
the same day attended the post; Some medicines were produced 
mortem examination with Drs. by Dr.^ Storer as being the medi- 
Storer and Jackson and others, cines left by that practitioner. 
On opening the stomach a red- On tasting them 1 thought they 
ness was found and several large resembled Dover’s powders, 
ecchymosis or dark spots. Dr. There might have been sufficient 
Jackson suggested a suspicion of arsenic in one of these powders 
poison upon this and the con- to destroy life and yet probably 
tents of the stomach were taken not have been susceptible to the 
out for future medical examine- taste, 
tion. After this 1 lost sight of 

Mr. Curtis: Is arsenic used in a particular disease as a remedy? 

The Attorney General objected that the witness, Bachelder had 
testified there was no arsenic in those powders, and it was not 
competent to contradict tnat, by this indirect mode of showing that 
arsenic might be used in such a disease. 

The Chief Justice: In the present stage, we think it competent, 
as tending to show that in selecting medicine for this particular 
case, there might have been medicine selected containing arsenic, 
if that be an ingredient of such medicines. 

Witness: Arsenic is sometimes Cross-examined: Have known 
used as a remedy in such cases of no case of cholera for several 
by authorities. Sometimes com- yeaxs. I believe the man died of 
bined with black pepper and arsenic. There is no arsenic in 
sometimes by other vegetable the blue pill. Some authors say 
powder. Arsenic is a cumulative it has no taste and others that 
poison, the effect of which accu- after it has remained long on the 
mulates the longer it is taken, tongue, it is astringent and 
so that in the end a different re- sweet 

suit Is produced than was in- Henry Bachelder: Was present 
tended on its first use. at the death of Mr. Kinney. Had 

A common case of poisoning by some conversation whether he 
arsenic often has a resemblance felt he was a dying man. He 
to death by cholera. White ar- said he felt so unless he got re- 
senic being a substance difficult lief. Asked him if he realized 
of solution, it might remain in his situation and he said he did. 
the stomach undissolved for Mrs. Kinney asked him if he 
twenty-four hours. I am a mem- wished to see his friends, nam- 
ber of the Massachusetts Medical ing them. He said yes, but they 
Society. Have never had per- could not probably get there be- 
sonal knowledge of Dr. Bachel- fore he should be dead. Mrs. 
der; never heard of him as a Mrs. Kinny sent some person to 
practitioner except In this case. call his friends. Soon after Mr. 
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Kinney took his wife by the hand 
and said, '^Hannah, you have 
been a good woman to me/' Mrs. 
Kinney wept. He then turned to 
the little girl, Dorcas, and said, 
“Will you be a good gdrl to your 
mother?" She said yes. After that 
he said, my dear, where is it best 
for me to be buried? She said if 
he had any particular desire she 
would attend to it. He dropped 
it then and said, no matter where 
my bones are laid. In a minute 
he asked if he had better be 
buried under arms; the company 
he said would turn out; but, 
said he, you will act your pleas- 
ure. 

She spoke to him and he did 
not answer. She then placed her 
mouth to his and said, “good bye, 
George". He breathed three-quar- 
ters of an hour, but remained 
senseless and died. His wife was 
there all the time. Throughout 
the whole of this scene discov- 
ered nothing in Mrs. Kinney but 
that she attended on him as a 
wife would in such circum- 
stances, with tenderness and af- 
fection. 

Cross-examined: Was there 
perhaps three hours. Think he 
died about the meeting hour. The 
prayer was made an hour or 
more before. His request was, 
will you pray with me? Mrs. 
Kinney suggested it to him. Do 
not recollect that Mrs. Kinney 
alluded to the cause of his sick- 
ness or said anything about 
meeting in heaven. Noticed no 
want of attention on her part. 

In Chief: Have seen Mrs. Kin- 
ney frequently at Lowell. Had 
not seen her after I removed to 
Boston till the death of her hus- 
band. 

Willard C. Lane: Am a sad- 
dler. Was acquainted with Mr. 


Kinney fffteen years. Never 
heard him speak of his wife but 
in the kindest terms. Never 
heard any complaint of him from 
her. Was at the house Monday 
morning after his death. Mrs. 
Kinney was alone, in tears. She 
said, “Oh dear, George is gone". 
Saw Dr. Storer Tuesday night; 
he said he first thought he died 
of cholera but that arsenic was 
found in his stomach. He said 
he had asked for an examination 
and she was as willing as any 
one would be under like cir- 
cumstances. That same Tuesday 
evening Mr. Johonnet and myself 
both advised her to go into the 
country. 

Last saw Mr. Kinney on the 
Thursday before his death; he 
said he was unwell; told him he 
would be so if he stayed out late 
of nights; asked him if his wife 
complained; no, he said» he never 
saw a scowl on her face in his 
life. Met Mr. Danforth a fort- 
night after Mr. Kinney’s death. 
Proposed to call at Mr. Harring- 
ton's office and see if Mr. Kinney 
had called there. He said he had 
administered medicine to Mr. 
Kinney for the venereal disease. 

Cross-examined: At the funeral 
I did not hear her spoken of or 
pointed out as a murderer, neith- 
er before nor after the funeral. 
Never heard her say that she 
was pointed out as such at the 
funeral. Never complained to me 
of her husband. Saw him intox- 
icated once last Spring in the 
evening, in the street. Have heard 
him say he played for money 
within a year. Have heard him 
say that it took him a number 
of days to get over it when he 
had been on a hard train. As to 
his temperament, a very little 
thing would elevate him and a 
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trifle press him down. Have seen going on Thursday but did not 
him many times when gloomy, go until Friday week after the 
His hge was from forty to forty- death. Do not know anything in 
five. Should think him a man of particular as to his tempera- 
courage but never saw it tried; ment; his moral character was 
was not apt to talk about his pri- pretty good; have heard him 
vate affairs. speak of gaming himself. 

Charles H. Johonnet: Have Henry Dan forth: Worked for 
known Kinney since he was a Mr. Kinney last July. Went to 
small boy and Mrs. Kinney six or gee Dr. Bachelder with Mr. Lane 
seven years. Was present at his to learn if Mr. Kinney was die- 
death. Was at the funeral and eased; he said he was with ve- 
went in the carriage with her. nereal; said he gave him pills 
Heard the reports of the poison- powders and that was all. 

ing on Tuesday; told them to Kinney gamed sometimes; I 

her on Wednesday or Thursday, have seen it and seen him lose 
I advised her to go into the coun- money at play; have heard him 

try and perhaps these rumors gay 

would die away. She thought of 

Mr. Austin objected to any testimony as to what the deceased man 
had said of his gambling or habits, to prove that fact, it being hear- 
say. 

Mr. Dexter thought tne state of the case made this evidence a mat- 
ter of necessity. It was designed to show probable grounds of his 
death and his own admissions are the strongest evidence of the 
facts. 

The Chief Justice: It appears to the Court that it is admissible. It 
is not dying declarations and is not put upon that ground. But here 
is a case where a party is speaking of himself, and it comes in with 
reference to the motives of his actions. — Such as if he had declared 
his intention to take poison. In connection with the act of his de- 
cease, it is admissible. 

Mr. Parker: Will the Court fix the limit how far back it shall go? 

The Chief Justice: That goes to its credibility: — ^No limit can be 
fixed. 

Witness: Had heard him say should think— to ninepence a cor- 
he had lost ten dollars the night ner. 

before; this was last summer. He told me another night, I 
Have seen him play loo at a pub- think last winter, that hb had 
lie house and lose money. lost nine dollars. Never heard 

Cross-examined: Have beenlst him speak of winning. Hkvd 

convivial parties with him. Can- known him play at ten pins for 

not say if five, ten or forty Umes, money. Did not know th&t he 

I have seen him play. It was belong to an Independent Com- 

before I worked with him. It pany. He never complained to 

was at a public house in Federal me of his losses, 
etreet— the game was limited I Charles Remick: Hkd known 
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Kinne 7 three or four years. Con- 
versed with him the Thursday 
before his death. He said he 
was unwell and could not relish 
his food. Knew of his gambling 
last winter. Should think it a 
habit growihg on him. Have 
heard him speak of winning or 
losing ten to fifteen dollars at a 
time. Never heard him speak of 
his wife to say a word against 
her. Never heard her complain 
of him. Have been in the habit 
of going to his house since he 
was married. He was in embar- 
rassed circumstances when I was 
with him; old embarrassments 
from a former concern. He was 
a benevolent, open-hearted man, 
fond of company and liked to go 
out to parties. He was quick in 
temper and quick over it. He 
drank his liquor every day and 
more than did him good in my 
opinion. Should think losing 
would lead him to take an extra 
glass. 

CrosS’-examined: Should think 
his losings were greater than his 
winnings. Have heard him say 
he should have met his demands 
more promptly if he had kept in 
the shop more. Think gaming 
called him off; have known him 
play in the day time. 

(To Mr. Paker): Am not a tee- 
totaller. My standard as to how 
much drink is good for a man, is 
that one glass is more than is 
good for me. His business was 
done as an agency. Never knew 
any attachment of the stock in 
the store. He was absent from 
the shop more than he ought to 
have been. I have known him to 
go off with men and when he 
came back I was satisfied he had 
been gambling. He generally paid 
off the hands. No fault to find. 

Edward L. Tucker: Was a 


short time partner with Qeorge 
T. Kinney— in 1838 — for about 
five months. I put in $400 in the 
business. Kinney put In noth- 
ing. Know the fact of his gim- 
bling. Last April conversed with 
him on the subject of his mis- 
fortunes caused by gambling and 
he acknowledged it to me. The 
habit continued all the time 1 
was connected with him. Could 
always tell when he had been 
gambling by his appearance — 
melancholy and uneasy. I sepa- 
rated from him in April or first 
of May, 1839. I once lent him 
ten dollars which he acknowl- 
edged he lost gambling. 

He used to tell me that his 
wife supported the family. He 
said he was involved and unless 
he laid it to something else they 
would break in upon him and 
ruin him. He said he did gamble 
and could not help it and always 
should. Asked him how he felt 
when he came out of these 
places. He said that he could 
not describe it; he had often 
felt in doubt whether to go home 
or to go and mane way with him- 
self. He repeated it. *Tes, I 
have often been at a stand 
whether to go home to my wife 
or to go and make way with my- 
self.” Told him I was very sorry 
he was so far gone. He said, 
'Tucker, so it is, and don't you 
be surprised at any time to hear 
I have made way with myself.” 
He referred to a particular time 
when he did not come to the shop 
and said he took laudanum 
enough that time to kill four 
men. Said if it had not been for 
his wife he did no* know what 
he should have done. Never 
knew any difference between Mr. 
and Mrs. Kinney. 

Dr. Enoch Hale: The well wa- 
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ter of Boston contains lime and 
will leave a sediment in the bot- 
tom of the vessel when boiled 
and drained off. Think the well 
water throughout the city gener- 
ally will produce the sediment 
when boiled. 

Ebenezer Smith, Jr.: Am ad- 
ministrator of the estate of Kin- 
ney. The property of his shop 
and Mrs. Kinney’s on Bromfleld 
street was sold at auction. Her 
property was mortgaged. The 
mortgage was paid and $80 or 
$90 left. 

John Henshaw: Am a druggist. 
Am aware that mistakes happen 
in dealing out medicine. Have 
known poisonous drugs to be giv- 
en out when milder medicines 
were called for. Am particularly 
careful. Boys are sometimes 
trusted to deal out medicine. 

Mrs. Sarah Ooodsill: Have 
known Mrs. Kinney about 18 
months — ^lived with her three 
weeks. Afterwards boarded with 
her. Mr. and Mrs. Kinney lived 
in perfect harmony. Never heard 
either say a thing against the 
other. 

Dr. Ethan Buck: On Friday, 
14th August, Mrs. Varney called 
on me and told me she had been 
sick. She said it was owing to 
what she had eaten for break- 
fast. She had eaten cucumbers 
and apple sauce. Have known 
cucumbers to produce the kind 
of sickness she described. She 
exhibited no appearance of hav- 
ing been poisoned. 

Earnest H. Cheatham: Was in 
Bromfleld street on the day of 
the funeral of Mr. Kinney. Heard 
rumors as to the cause of his 
death. The rumor was general. 

Thomas Ridley: Was in Brom- 
field street the day George T. 
Kinney was buried. Heard the 


rumor that he came to Ms death 
by poison. Heard no particular 
one accused. 

Cross-examined: There was a 
great crowd. The military was 
out. Heard the remark about 
Mr. Kinney’s having died by poi- 
son form one person. 

Albert O. Leach: Married a sis- 
ter of Mrs. Kinney. Was in town 
in February last. At one time 
Mr. Kinney remarked to me that 
if there was not a turn of the 
tide or something new did not 
turn up he should have to go to 
the poor house, as he had not 
enough work to support his fam- 
ily. There was a great differ- 
ence in his appearance and tem- 
perament at different times. He 
was eccentric. In my last visit 
to Mr. Kinney he said he did not 
think much of the world. He 
said he thought but few people 
could be confided in and that 
honest people were few and far 
between. He spoke of his mis- 
fortunes as having been brought 
upon him by the base manage- 
ment of others. He lived with 
perfect harmony with his wife. 
Have heard them speak in high 
terms of respect of each other. 

Mrs. Hitchcock: Have known 
George T. Kinney since 1820. He 
had told me that he determined 
to put an end to his existence 
but had been prevented from so 
doing. This was in 1835. As a 
reason he said in a letter he had 
been unfortunate and had lost 
his property and become poor. 
Since that time (five years last 
June) he said his life was a bur- 
den to him and had no charms 
which bound him to earth. Mr. 
Kinney’s temper was irregular — 
sometimes cheerful, sometimes 
gloomy. 

Coldridge Dewey: Am a cousin 
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to the late Mr. Kinney. He re- 
turned in 1828 from a four years* 
voyage to the south. He was 
very much changed. Was gloomy. 
He told me he had lost all his 
property in the voyage. Have 
seen him since his marriage with 
Mrs. Kinney. They lived in per- 
fect harmony. Never heard him 
say anything against his wife. 

Dr. Reuben Harrington: Dr. 
Batchelder and 1 entered into a 
co-partnership contract. He was 
to tend the store. I had nothing 
to do with his nostrums. Had a 
conversation with him about the 
death of Mr. Kinney. He men- 
tioned at one time, whether Jest- 
ingly or not I cannot say, that he 
had killed one man. He said he 
had given him some of his bowel 
pills and the man died the next 
day. Never inquired of him as 
to the ingredients of his bowel 
pills. He said he had given him 
a syphillc pill. This pill is given 
for the venereal disease. It is 
made by myself. Dr. Batchelder 
does not make them. They are 
different from the bowel pill. 

The Sunday following the 
death of Mr. Kinney two gentle- 
men came into the office and in- 
quired for Dr. Bachelder. I 
showed him the syphillc pills and 
he said they were the same as 
he gave Mr. Kinney. He has 
told he used arsenic and poke- 
root in his compositions and 
treatment. He said he used pow- 
erful medicines which other 
doctors did not know how to use. 
I told him he must be aware it 
was dangerous, and was using 
edge-tools. 

Croee-examined: Dr. Bachel- 
der asked me if I would put in 
the advertisements the title of M. 
D. to his name? I told him I 
^uld if it belonged there. It 


was put in. I have recommended 
him as a good physician. 

Nathan Pratt: Have seen Dr. 
Batchelder’s bowel pills. Was 
unwell at one time and called on 
him. He gave me six pills which 
he said were bowel pills. Took 
them home and took three at one 
time, which came near killing 
me. 

Addison Avery: Am a leather 
dealer. Was acquainted with 
George T. Kinney. Had dealings 
with him in 1836 and 7; sold him 
leather on credit several times. 
Mr. Kinney was a ruined man at 
the time of his death. In 1839 
Mr. Kinney sent for me to come 
up to the Jail in Leverett street. 
I went there and found him in 
the prison for a deot, as I under- 
stood, for about $60. He was 
then in debt to me and I thought 
the best way was to bail him out. 
After this I had heard of out- 
standing debts against him and 
advised him to take the benefit of 
the act. 

Doctor J, A, Tibbetts: Attend- 
ed the postmortem examinations 
of Mr. Kinney. Took the bottle 
containing the stomach to Dr. 
Jackson’s office and left it on 
the table. There was from one- 
half a pint to a pint. No one in 
the office when I left the bottle 
there. Never saw the bottle 
again. 

Mrs, Abby Barchi: Have no- 
ticed a sediment from East Bos- 
ton sugar, like lime. Have no- 
ticed it in the bottom of tea; the 
sugar had all been dissolved. 

Cross-examined: Never noticed 
the sediment from any other su- 
gar; never have known anyone 
made sick by it. 

Mr. Brown (recalled): Never 
have noticed sediment from East 
Boston sugar. Have used it in 
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Gomposltions. East Boston su* 
gar Is not as strong as white Ha- 
vana and for this reason I have 
not used it as much. There is a 
sediment in all sugars, more or 
less. Have supposed lime and 
alum are used in refining sugar. 

WUliam Aspinall: Have used 
East Boston sugar; have noticed 
a sediment from it. 

Charles D. Hildreth: Have 
known Mrs. Kinney about eight- 
een months. She wrote me this 
letter on the Monday after Dr. 
Storer told her that her husband 
died with poison: 

*T wish you would call on me 
this morning. I want to relate 
to you some things which have 
been long buried in my breast. 
The time has oome when I must 
tell them. If Dr. Sharp and Dr. 
Bolles would come with you I 
should be very glad.” 

I went with Rev. Dr. Bolles. 
There was no particular secret 
related to us. Went again with 
Mr. Driver. She said she saw an 
expression on my countenance 
and that of Dr. Bolles at the first 
meeting which led her to alter 
her mind about the conversation. 

Cross^xamined: Did not know 
that the paper marked “poison” 
was found in the house till after 
the coroner’s inquest. Made the 
inquiry as to selling poison at 
Dr. Meade’s in consequence of a 
suggestion of the attorney gener- 
al that it would be important to 
find who had purchased poison. 
Dr. Storer told me of the suspi* 
cion of poison on Sunday and he 
suggested a second examination. 

Stephen Thayer: Knew Mr. 
Kinney and employed him fre- 
quently to make hose. Saw him 
the Friday before his death at 
his shop. We went into a bar- 
room. I asked him what he 


would take and he said milk. I 
asked him if he did not drink. 
He said he had been unwell for 
a fortnight and had left off. That 
he had drank brandy and then 
gin, but had found it did not 
agree with him. He said he had 
got a contract for hose for Lo- 
well and was doing pretty well. 

Cross^xamined: Have known 
him occasionally to drink. Never 
saw him intoxicated. Have not 
known much of his habits for 
two years past. 

Elias Thayer: Before Mr. Kin- 
ney’s death went to Portsmouth 
with him on business. Saw no 
change in his disposition. Gen- 
erally in good spirits. Saw no 
gloom or melancholy. He was 
temperate during the Journey. 

Cross-Examined: Never knew 
him intoxicated. He took a lit- 
tle daily. 

Dec. tS. 

Charles C. C. Mower: Was a 
saddler. Knew George T. Kinney 
in 1822 when he was one and 
twenty, in Windsor, Vermont He 
was foreman in the shop. Our 
connection continued till 1824 as 
partners in trade at Walpole, 
New Hampshire. He was in the 
habit of playing cards, as most 
young men were at that time. 

There has been a change in his 
general habits, since he came to 
this city. He left me in 1824, 
and went to sea; next saw him in 
1836, in this city. Have seen him 
since his marriage and heard 
him speak of her in the highest 
terms ; never otherwise. — His 
character formerly was cheerful; 
when I saw him here he was 
changed, which I attributed to 
his embarrassments. When with 
me he seldom took ardent spirits, 
but when I saw him in this city 
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li« drank more. Saw him at the he went In affected with liquor, 
Tremont Theatre one evening; and slept throng the first act 

MB. DEXTER FOR THE DEFENSE. 

Mt. Dexter: Gtentlemen of the Jury — 1 am now to speak to 
you the last words of the prisoner at the bar, before you pass 
on her deliverance or death ; and little as I may apprehend the 
result of your deliberation, it is impossible 1 should approach 
the task without great emotion. It is not any difficulty or 
doubt in the cause, but the mere possibility of a monstrous 
injustice being done, which lies with an oppressive wei^t 
upon me. 

Confident as I am of her innocence, I cannot forget the 
accidents that attend all human deliberations, and I cannot 
divest myself of all apprehension of the awful consequences 
of a mistake of the Jury. 

But slight as are my fears and little as die may seem to 
have been oppressed during the trial, you, gentlemen, can 
know nothing of the terrible effort required to wind up her 
min d to this calm endurance : you see her only as she appears 
here, surrounded by all the circumstances of a public trial; 
and bearing it with a dignity, propriety and perfect com- 
posure that ought to be an assurance of her innocence. But 
you have not seen her in her secret hours of anxiety to be 
delivered not from the punishment of the law — ^for that she 
cannot seriously fear; but from a dreadful weight of public 
suspicion and odium. But this is not all ; no matter what her 
confidence may be in the result, there are lonely hours that 
must terribly oppress her. She has looked through this trial 
and seen the prospect not only of deliverance from the law 
by your acquittal, but of a vindication in public opinion. But, 
gentlemen, she is human and a woman; and there must have 
been moments of a darker hue, when the possibility of an 
adverse judgment has overshadowed her mind. That most 
horrible spectacle of the execution of a human being, must 
more than once, have flitted across her aching viwon. In the 
silent darkness of her cell, she must, at times, have seen the 
most horrible phantom that can scare the sick man on his 
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pillow, and even in dreams inflict upon us the last agony of 
the human heart. 

But these are visions of the imagination. When we look 
deliberately at the cause, it is impossible that she or I should 
fear for the result. 

One remark, by way of caution, I will make. It is this — 
It is difficult for you to resist the power of a preconceived 
suspicion ; I do not mean in your own, but in the whole public 
. mind. The prisoner comes before you loaded with suspicion, 
and you seem to sit here to try, not whether she is guilty, but 
whether she can clear herself of the cloud of suspicion thrown 
upon her. You and every one, look at her, unconsciously, as 
a person who is to prove her innocence, and every fact that 
does not prove her innocence, seems, by preconceived sus- 
picion, to tend to confirm her guilt. It is the constitution of 
the human mind thus to be imperceptibly influenced, and 
when thus predisposed to receive impressions, trifles light as 
air, become confirmation strong. In fact, though not in law, 
the prisoner, by reason of these suspicions, is not on trial 
whether she be guilty, but is put to the bar to prove h^ 
innocence. 

Resist these influences, I beseech you gentlemen. — ^Remem- 
ber you are not to try the truth of public suspicion, but the 
truth of the fact as if she had never been charged before. 
You are to begin at the beginning, and try her, as if innocent 
and unsuspected: and if your judgments stop short of con- 
viction of certain guilt, you are bound to acquit. Before you 
can touch the life of the prisoner, you must have a firm, un- 
wavering conviction that here was a death by design, and that 
the person who committed it is the prisoner and no other. 

This is a case of circumstantial evidence, and only of <ar- 
eumstantial evidence. You are therefore to be satisfied that 
the prisoner did the act, only by being satisfied that no other 
could have done it. You mxist also be satisfied beyond all 
reasonable doubt that it is impossible to explain the evidence 
without inferring her guilt — ^that the evidence not only shows 
her guilt but excludes that of all others. 
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The first enquiry is, did the man die of poisont I think 
you will have little doubt of that, but still there is great 
defect in the proof. I do not however, rely on that; there 
is strength enough behind it ; but if there were not, there is 
such difficulty here, in the outset of the case, that you would 
pause long before you would say this proof satisfies you that 
the death was caused by poison. There should have been 
proof beyond all question, that the poison said to have been 
found in the stomadi of the deceased, was there before he 
died. The proceedings were liable to many errors. The eon* 
tents of the stomach were put into a bottle brought there by 
a painter, who uses the very same drug in his profession that 
was detected in the examination. He says he washed it out, 
but how, if at all, is not certain, and it is certain that neither 
Dr. Storer nor Dr. Jackson examined it. 

The proof therefore, is not irrefragable that the poison was 
not in the bottle. Not long ago we heard of a whole family, 
in France, poisoned by the liquid from a bottle that had bemi 
washed with shot, which, as is well known, is made with the 
help of arsenic. This is not all. There was an extreme care- 
lessness in keeping the bottle. In the late celebrated case 
of poisoning in France, the bottles and vessels were sealed 
with the utmost care, and in a judicial examination, evidence 
was required that no poison could, by possibility, have been 
introduced into them with the contents of the stomach of the 
deceased. 

In the present case, the witnesses cannot state how the bottle 
was secured, or how it was kept. The student, Tibbetts, took 
it, at the house, carried it to Dr. Jackson’s office, and left it 
there alone and unguarded for five hours, and then it was 
conveyed in the evening to Dr. Gay’s. 

Well, I may be asked how could arsenic have been intro- 
duced? That is not for me to suggest. It may have been 
accident; that is improbable. It may have been designed; 
that is horrible, atrocious, incredible ! But is it less monstrous 
than that this wife, without a conceivable motive, should have 
murdered her husband? Even if you were to suppose that 
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a secret enemy of hers went to that office, while the bottle 
wa& exposed, and put arsenic into it to min the prisoner, it 
is not a greater crime, or less improbable, more less with- 
out motive, than that his wife should have murdered her hus- 
band; a wife of whom he had said that he never saw a scowl 
upon her face. 

Gtontlemen, if the case were not so strong for the prisoner 
on other grounds, I should press this. There is a want of care 
in this mode of proof that should wei^ much in favor of 
human life. 

Again, Dr. Storer at first said that the man died of cholera. 
It is therefore within the bounds of probability that he actu- 
ally did die of cholera, and that after death, arsenic was in- 
troduced into the contents of the stomadi. If you ask me if 
I believe this, I tell you no, nor will you ; but it is possible, 
nay, not more improbable than this very crime without motive; 
and therefore before you condemn, you are bound to be satis- 
fied that it could not have happened. 

Another suggestion I am bound to make: the great liability 
in mistaking for some other article, a poison like arsenic, 
dealt out by Apothecaries’ boys. If you ask me how this 
mistake was made, I do not know, nor does it belong to me 
to answer. 

Again it is possible and not improbable, that Kinney came 
to his end hy the mal-practice of the witness who is called 
Doctor Bachelder. It is impossible to suppose that he did it 
designedly, and that impossibility also lies at the bottom of 
this case — for you cannot on circumstance, convict of crime 
without motive. — But it is highly probable that Kinney came 
to his death by the mal-practice of that man. You know that 
he had been sick ten days, and had applied to Bachelder for 
advice, on Tuesday before his death. You know that he took 
Bachelder ’s secret medicines and grew worse. You also know 
that he took the bowel piU. You do not know that he took it till 
Saturday; but if Dr. Bachelder did give it before he is not the 
man to admit it here. You know that he has used arsenic, 
hfflibane, hemlock, and other deadly drugs, as remedies. You 
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know that the pills he left for Kinney and which were found 
and ex a mi ned at the house^ were composed in part of pepper, 
and Dr. Bigelow tells you that arsenic is a cumulative poison, 
that it is used in certain diseases, and some times used for 
the very disease for which Bachelder was confessedly treating 
Kinney, and when so used, is not unusually compounded with 
pepper. He told Harrington that he used arsenic in his 
practice, which was a powerful remedy, and perfectly safe in 
skilful hands. 

Mr. Pratt also tells you that he took Bachelder ’s bowel pill, 
and he describes the effects of it. Bachelder prescribed two; 
witness took three and it almost destroyed him. 1 call to your 
min d the description that witness gave of the effects of these 
three pills — the symptoms were precisely those with which 
Kinney died, and for him Badielder had prescribed six of 
these pills! 

In what estimation did Bachelder hold human life upon 
which he recklessly experimented? When Harrington came 
home and asked him how his business prospered, he said he 
had killed one man, Kinney, to whom he had given his bowd 
pill. True the witness says this was said in jest, but is too 
much like poisoning in jest. So conscious was he of some* 
thing wrong in his practice with Kinney, that when Lane and 
Danforth called on him, he denied all but the syphilitic pill ; 
yet yon have it in evidence that he told Harrington he gave 
his bowel pill. When he was sent for by Mrs. Kinney, and 
was told that his patient was worse, he immediately examined 
the pills that were left. Whether he found a mistake he does 
not tell, but you see what his misgivings were. 

And what is the nature of this arsenic? You will recollect 
what I showed you of it. A fatal dose migjit be put upon the 
point of a penknife. Two grains are said to be deadly. You 
saw three grains, and how small an ingredient to put into 
a pill. And yet, take that little powder and “there is no 
medicine in the world can do you good” — ^your death is cer- 
tain. I ask you then, are you satisfied beyond a reasonaUe 
doubt, that Mr. Elinney did not die from arsenic conveyed 
in these drugs? 
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Still, gentlemen, however great the weight of probability 
here, against that which attaches gnilt to the prisoner, it is 
light compared to the probability of suicide. The evidence 
of that is so strong, that I am free to confess it entirely out- 
weighs the evidence against Baehelder; but were I called upon 
to decide between him and the wife, as the agent in this death, 
standing as the case now does, I diould believe the probabil- 
ities that Baehelder was that agent, sooner than I could believe 
it of a wife whose whole conduct towards that husband proves 
if she were the murderer, and thus acted and dissembled, 
there is not, 1 do not hesitate to say, her parallel to be found 
in human history. 

Yon must not, however, lay aside the consideration that here 
is a mode by which the man mi^t have died, without viola- 
tion of the roles of probability, and consistmitly with the 
evidence in the case, and with the iimocence of the prisoner. 
We are not bound to show you how it was done, but the 
government must show that it was done by the wife and not 
by another. We merely sourest ; and one mode of the death 
is the mal-practice of Baehelder, and the other suicide. The 
two modes of accident and suicide should be considered to- 
gether, and both rejected, before her participation in the 
death can be approached. Accident, though improbable wh^ 
compared with suicide, is probable when compared with mur- 
der. When you come to consider the evidence, if indeed you 
consider it, you will weigh well all the circumstances, all the 
reasonable probabilities, connected with the death of Kinn^ 
and then say if you are satisfied of her gnilt. 

And now gentlemen, in that view, I propose to go with yon 
over the evid^ce in this case, and lay before you the course 
of events as briefly as 1 can, imd merely for the purpose of 
inquiring into the strength of the evidence against the pris- 
oner, we will examine the two modes suggested as to the cause 
of the death, murder or suicide. The two run together in 
the evidence, but whether murder or suicide — ^if he took the 
poison himself, or if it was administered by his vrife, it is cletf 
that the pois(m was taJmn on Saturday morning. There is 
evidoaee, I know, of a eertain charaetw, as to pdson having 
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been ad m i ni stered in the night, in the sage tea; hat if any 
thing be clear it is that, if poison was taken at all, it most 
have been on Saturday morning. It is clear that on that morn- 
ing his iQmiptoms and snfferings were the same that marked 
the whole ease, and they continued increasing from that timA 
till he died. — There is no proof of any characteristic change, 
to designate any other point of time than this. There was no 
time when he began to be sick in any other way; he only 
grew worse in the same way. If he was poisoned by the mal- 
practice of Bachelder, from ignorance or rashness, he might 
have begun taking the poison earlier than Saturday. You 
have heard from Dr. Bigelow that this is a cumulatice poison, 
and when taken in small quantities, dose after dose, goes on 
increasing in effect, until the last particle is given, the system 
is overcharged, and life is destroyed. If then Bachelder was 
administering arsenic to him in the form of that infernal 
pill, the cause of his death might have begun to operate earlier 
than Saturday, but if it was administered by himself or his 
wife, it must have been on Saturday, and if for the purpose 
of murder or suicide, it would in all probability, have been 
administered at one time, and in a single dose, sufficient to 
produce death. It is not suggested, and will not be pretended, 
that the wife was feeding him from day to day with arsenic, 
to produce a lingering death. We are not apprized of the 
course the argument is to take in the close for the govern- 
ment, but I can hardly conceive that his death will be charged 
to have been produced by the gradual administering of poison. 
If such a process is to be suggested against the prisoner, we 
not only want motive for the murder but for the mode, more 
incredible thAw the murder itself! What evidence is there 
that she knew this property of arsenic, in its gradual effect? 

If suicide was the mode, then it was probably taken in a 
single dose, on Saturday morning, at the shop. This supposi- 
tion will account for all the symptoms and the postmortmn 
examination, before and after death. Dr. Bigelow tells you 
that if arsmiic is taken into the stomadi in considerable quan- 
tity, it might lie there twenty-four hours before it would all 
be thrown out. It would rest, by its specific gravity, at the 
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bottom of the stomach, and there remain till death. All the 
facts, therefore, correspond with the idea that the jmiscm was 
takmi as early as Saturday morning. 

Now where Kinney was Friday night, we are not informed. 
Miss Collins says he dined at home on Friday, but he was not 
at tea, and not at breakfact on Saturday morning. Whether 
he was at home that night, breakfasted early in the morning, 
and wmit to the shop, or whether he was at home at all, we 
are left to conjecture. If he was at home, ’tis a fact known 
only to his wife. Where was he that ni^t, and did he from 
the remorse the deeds of that night incited, resort to poison 
in the morning? 

If he did not, how came the workings of the poison in his 
system on Saturday? Where is it to be traced to the wife? 
There is no proof, or suggestion of proof of any agency of hers 
in the whole ease, until the giving of the sage tea on Saturday 
nig^t. Yet the evidence is clear of the effects of the poison on 
Saturday morning, and there is not a shadow of testimony to 
touch the wife, until the preparation of the sage tea late in 
the night. The poison then, if given by her, on this evidence, 
was given long after the symptoms of poison had been mani- 
fest. 

The argument, on the part of the prosecution must be, she 
poisoned him at nig^t, and therefore she poisoned him in the 
morning. The inference is fair, if the premises are proved; 
but are they proved? If you believe that she did put poison 
in the tea on Saturday ni^t, and are satisfied that poison 
was also administered to him by another hand than his own, 
in the morning, you would have a right to infer that she was 
the poisoner in the morning; but you must first know she was 
the poisoner of the night. If he did it, he could have done it 
at his shop, on Saturday morning, but there cw be no sug- 
gestion of proof that the poisoning of Saturday morning was 
by her, unless they show that she did it after he came home 
that morning, or unless it is shown that the tea, tasted by 
Gtoodwin, was drugged with arsenia Otherwise to account for 
the symptoms of the morning, you are driven to the conjec- 
ture, that he attempted his own life at the ^op, in the mom- 
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ing, and she in the night, at home, and that his death was 
the result of the joint design of which they were mutually 
unconscious. Such an absurdity cannot be entertained for 
a moment, and yet without proof that the tea contained poison 
such an absurdity must be supposed to have happened, or 
she cannot be guilty. 

The question then, is narrowed down to this; was he pois- 
oned by the sage teaf Are you satisfied that the tea did 
contain arsenic, and that it was put into the bowl by his wife 
with wilful intent to take lifef If not satisfied of that, you 
must then be satisfied she poisoned him in the morning, or the 
prosecution falls to the ground. 

If you fall back upon the poisoning at night, as the only 
point the charge can rest on, you will require of the govern- 
ment that this fact of poisoning in the tea, must be proved 
beyond a reasonable doubt. And here you will perceive the 
importance of caution in weighing the testimony. You must 
not take the poisoning in the morning to help out the poison- 
ing at ni^t, because it is not traced to her. If there is a 
doubt as to the latter, you cannot strengthen one doubtful 
fact by adding to it another doubtful fact. The two cannot 
help each other; it comes down to a single point, to this 
particular fact — did she poison that bowl of sage tea to destroy 
the husband. If the proof fails here, there is no proof in the 
case. 

Now what is the evidence of poison in the tea? The only 
witness to it is Goodwin; he is the only one that saw it. The 
tea Dr. Storer saw given, was at some other time, even if 
Dr. Storer is not entirely mistaken as to any tea, for Goodwin 
says, and Dr. Storer assents to it, that the doctor was not 
present. 

It rests then, on Goodwin alone, and he stands here in a 
cmdition not mititled to credit for accuracy. I do not say 
he is not entitled to credit for veracity, but the circumstances 
under which he comes here are not favorable to that accuracy 
of recollection that is indispensable in a matter of life. He 
feels that the whole weight of this prosecution rests on him; 
he is the principal witness, and I am sorry to say it, but so 
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it is, he who in a public prosecution is relied on to prove the 
ease, is apt to prove it by exa^eration. He has told the 
story over and over again in conversations with all sorts of 
curious inquirers, and he now comes here to give the result 
of the whole, strengthened as it may be imperceptibly to him- 
self, by the suggestions of others. His situation at the time 
of the occurrence, was not favorable to accuracy. He was 
watching after midnight with a man dying as he supposed, 
of that dreadful disease the Asiatic cholera. He is not appar- 
ently a man of strong nerves ; he had no sleep, and his stomach, 
from the atmosphere of the sick man’s chamber, would prob- 
ably be in precisely the situation he found it the next morn- 
ing; and after hearing the incidents of that night, supposed 
and real, again and again talked over, he comes to give you 
the result of his recollection. 

The most material fact of all is the sediment — ^least material, 
in fact, in itself, but having perhaps, the strongest appear- 
ance of materiality, because if that sediment was arsenic, all 
the rest might follow ; and yet Goodwin never mentioned this 
fact till long after the man died. He did not speak of it at 
the time, he did not name it to those with whom he conversed 
on all the incidents of that night, and he did not refer to it, 
though he did to the tea, before the Coroner’s Inquest. After 
he had gone before the Coroner and the Jury of Inquest had 
returned a verdict of murder against the wife, and not till 
then, did he tell of the sediment. — ^How is it possible he should 
not have remembered that fact, had it occurred! 

There is another fact — ^that sickness of his, which he now 
seems to connect with the bowl of tea, and which is to make 
a prominent circumstance against the prisoner; so little im- 
pression did it make on him at the time, that in two con- 
versations with Dr. Snow upon the events of the night, he 
did not allude, to it, nor did he name it till it became necessary 
to look around for evidence to support suspicion. Under 
these circumstances Goodwin, upon whose accuracy alone, you 
must rely to convict if at all, comes here to testify. 

what does he tell you! Three thinga— that the tea was sweet, 

though Kinney requested his wife not to sweeten it; that he 
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saw a sediment in the bowl, and that he was sick the next 
morning. The giving of sage tea to the deceased is nothing, 
and these three circumstances are all. What do they amount 
tof The tea was sweet. Did the after suspicion of poison 
suggest that as a coincidence? They had heard, doubtless, 
that arsenic was sweet, and the tea was sweet though Kinney 
requested it might not be. Did the suspicion of arsenic sug- 
gest the sweetness, or the sweetness suggest the suspicion of 
arsenic? 

You are now told, gentlemen, by scientific men, that arsenic 
is not sweet. It may possibly have a taste for sweetness after 
remaining a long time on the tongue, but it has no sweetness 
from solution. Do you believe then, that the sweetness was 
from that drug in the tea ? 

Perhaps the argument may be pressed in another way, — 
that she had something to disguise, and she sweetened the 
tea to conceal the arsenic. Let us examine this. What reason 
have you to believe that she knew such would be the effect? 
Why would not the sage disguise it as well as the sugar? Her 
husband had requested it might not be sweet, and sJie en- 
dangered observation and detection or rejection of the poison 
by the sick man if she gave it sweet. What is there then in 
the sweetness to support the poisoning? 

He wanted the tea not sweetened. Probably she regarded 
it as the whim of a sick man, and prepared it as usuaL That 
he did not regard it, if it were sweet, is shown, for he did not 
complain of its sweetness. If this is a circumstance be it so, 
but what a feathmr in the scale when weighed against human 
life! 

Bwf the SedimentI Goodwin says that the deceased was 
thirsty; he recommended some herb tea, die went down to 
prepare it, was gone twenty-five minutes, came up with it hot, 
set it on the bureau and lay down upon the bed at the re- 
quest of her husband. She lay there some time, then got up 
and gave him EKime of the tea, said it would not do for him 
to drink too much and set it down again upon the bureau, and 
again lay down on the bed. He called again for the tea, she 
didn’t get up to give it, and Ctoodwin gave it, saw the sedi- 
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ment and after the liquid was drunk off set the bowl down, 
and there it remained. Gtoodwin went to the bureau for water 
and didn’t notice it. Mrs. Varney washed out the crockery that 
nig^t, she hears all about it now, has heard it before, and yet 
says nothing and knows nothing of the sediment. 

I doubt if there was any sediment in that bowl; but sup- 
pose there was, what was itf Dr. Hale shows that you can’t 
use Boston water boiled in a vessel frequently used for that 
purpose without a sedimmit. It is like white sand, rolling 
about, just as this is described by the witness. I ask you if 
human life is to be put in danger by such a slight circum- 
stance? If Mrs. Varney saw it, she did not notice it at aU, 
and if there at all, it must have been a common and ordinary 
occurrence. 

But sugar was in the tea — Goodwin says it was sweet, and 
if it were East Boston sugar, the evidence is it would deposit 
a liuiey substance; and when it is thus apparent it mi^t 
have been the water, or might have been the sugar, that 
produced the sediment, are you to suppose, without proof, 
that it was a deadly drug? Nothing then remains of the bowl 
of tea but the sickness of Goodwin, and is that anything but 
the mere nausea of a sick chamber? The whole evi- 
dence on this point is very insignificant, and except the 
sidmess, proves as much against Goodwin as against the 
poisoner. Not that I make the slightest suggestion it could 
have been Goodwin, but being as strong against one as against 
the other, it has no strength against either, because without 
previous suspicion or subsequent confirmation, it is nothing 
but an intrinsic improbability. They are in the chamber to- 
gether, the bowl of tea is prepared by her, at Gtoodwin’s 
recommendation. She has it alone and may put in arsenic; 
sets it down and Goodwin has it alone and he may drug it 
He is a witness and die is the prisoner — ^he may tell his story 
and she cannot tell hers. Reverse the case, and is there a 
fact or motive in this circumstance that touches her, which 
mie^t not reach him as well? Is there a conjectural motive, 
as to her? I could suggest a conjectural motive as to him. 
If you are to proceed upon facts and evidmice alone, you 
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might as convict the witness as the prisoner. Ton have 
only to forget that she w^ the wife, the supposed motive, 
though proved a tender and kind wife— you have only to lay 
this out of the case, and Qoodwin stands on the same footing 
with her, in weighing this circumstance. 

Not that I say or would intimate Goodwin did it — it would 
be monstrous ; but why say she did it and Goodwin could notf 
There are only two suggestions to weigh against her, one that 
she was the wife, and the other, that she is suspected by public 
rumor. Leave these out, and I say you may as well convict 
the witness as the prisoner. 

But this is a circumstance, and may go with others to make 
up a conclusion, and if so, give it the weight it deserves. Sup- 
pose then, she had the design of poisoning, and had drugged 
that bowl, can you believe she would have brought it into the 
sick room, too hot to be drank i lay it on the bureau, lie down 
upon the bed, and leave that poisoned bowl in the power of 
the witness, Mr. Goodwin? Is that credible? You believe 
her, if you believe that she did this deed, as public suspicion 
has pronounced her, void of all human feeling; but you have 
never heard her charged with being void of intelligence and 
understanding. Yet she must have been so, if she meant to 
poison, and managed the matter as this testimony supposes. 
Why not keep the tea down stairs till cool enough. Why not 
hold it and stir it about till cool, as the man did, (Mr. Bing- 
ham) as described by Dr. Storer, and then take the bowl out 
of the way? 

I am aware of a discrepancy there, in the testimony of Dr. 
Storer, but why not ad minis ter the tea in a manner to insure 
security from detection; why so perfectly careless about it; 
why give him only a part, and leave Goodwin to give the 
rest, and not even get up when it was handed to him by 
Goodwin, and then leave the bowl on the bureau to be seen 
and taken away by Mrs. Varney, without the slightest precau- 
tion? 

Well, gentlemen, this is the evidence direct and presump- 
tive on which all the other evidence in the case is to rest. 
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because if you are not satisfied that arsenic was in that bowl, 
there is nothing in the whole case against the prisoner. 

Let us then examine the other circumstances. For as to 
this single fact of the bowl of sage tea, I think I am warranted 
in saying, that the life of a human being was never put in 
peril, never lost, on such testimony. 

It now becomes an important consideration, where did she 
get the poison f 

Arsmiie is bought and sold, but not as a common article, and 
its sale would be likely to be traced. Is there a particle of 
evidence that arsenic was ever in the possession of Ihis woman? 

The boy testifies that he sold some to some woman, but 
when or to whom is not known. He has utterly failed at all 
times to identify the prisoner. He has beea tested and tried, 
and his denial to the identity is distinct and positive. The 
case stands as if that piece of evidence was not in it. The 
suggestion that a woman bought poison, is of itself nothing; 
you would not at all regard it in weighing an ordinary prob- 
ability. And that handbill, inquiring who had bought poison, 
put out on Sunday, and the trial begins on Monday ! and yet 
this mode is taken to satisfy you indirectly that she bought it 
because no one else did. 

The word poison, the hand writing on the paper, found by 
Mrs. Varney, is another circumstance. The boy says he wrote 
poison on the paper he sold. He looks at this and tells you 
distinctly that is not his handwriting. 1 submit to you that 
the paper is not apothecary’s paper, but candle paper, and 
the boy declares the writing is not his; that he wrote the 
word poison on the outside of the folded paper he sold. This 
is positive evidence against the paper. Examine it. Mrs. 
Varney says it is folded now as when she found it. Fold it 
up in the creases, and the word poison cannot be read. Only 
the letters s — o — n appear, and whether the word poison was 
written before or after the paper was folded, we cannot telL 
There is no attempt to identify it with the hand writing of 
the prisoner, and so far as this goes, it is dear the writing 
is not hers. It is large, hers is small. There is then no evi- 
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denoe of poison in her hands, and all that has been attempted 
with this piece of paper, is an entire failure. 

I will next proceed to her conduct up to and after the death 
of her husband. She has been followed with great pertinacity ; 
every interview she has had, every word she has uttered, every 
act she had done; and almost every thought, throughout the 
whole period of the sickness, the death and the subsequent sus- 
picion, are gathered up and brought before you. We have 
been able to trace her, almost every hour, from the sickness 
to the trial, and not only has ^e come out of the scrutiny 
unharmed, but it is almost miraculous, that so little should 
have been found to feed the eager suspicion that followed her. 
Not one act or expression has been found that is not consistent 
with her innocence, but what is most remarkable, under the 
circumstances, nothing has appeared that is not creditable 
to her. 

She went to her husband’s shop, at 10 o’clodc on Saturday 
morning, the day preceding his death. Why did she go there? 
The man was poisoned, if at all, by himself or his wife, that 
very morning. Did slie go to his shop to see how it worked? 
Does not the very suggestion startle you ? Is it not incredible, 
that having given him the fatal drug, she should follow him 
to the shop to watch its progress? Why gentlemen, she would 
have shunned him, as she would that which would harm her 
mo!}t. She wouldn ’t have dared to look on what she had done. 
But if he came home late that night, a disappointed gambler, 
or a melancholy drunkard ; if stung with remorse, he lay toss- 
ing on his bed, and went out gloomy and desponding in the 
morning, what more natural, than that this kind and tender 
wife, as she is abundantly proved to have been, should have 
followed her poor, repentant, broken down husband to the 
place of his business, to look after him? If she was innoceht 
it was natural — ^if guilty, it is incredible. She is a monster, 
sudi as the world never heard of. If guilty, her going to the 
diop was madness; if the deed was his, and she innocent, it 
was a natural solicitude. 

Well, gentlemen, from the shop she gets her husband home. 
He is deadly sick. Surely if she is guilty and has poisoned 
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him, GLhe will have the house to herself. No, that day she eu- 
gages Mrs. Varney to come as soon as possible. Mrs. Varney 
proposes Monday, but is sent for and comes, at 7 o’dodc on 
Sunday morning. Then there was Collins ; she was there on 
Thursday. (The ladies will excuse me, if I abbreviate their 
names, it is from no disrespect, only for convenience.) 

Collins wanted to be absent on Saturday. She proposed to 
go to Charleston and pass the nii^t; she a comparative 
stranger. Mrs. Kinney would not allow her to be absent; dhe 
desired her to come back and she came back. 

Now look at this. If she meant murder would she solicit 
witnesses? Goodwin was also desired to come at noon, an- 
other witness. She sent for Harriet Hosford in the evenii^, 
she told the neighbors of her htisband’s sickness, and more 
than all, she told it to Dr. Snow in the street, and said if he 
did not get better she would send for him. Does all this look 
like guilt? 

An argument is to be urged against her, that no doctor was 
sent for till Saturday evening, when Bachelder came in. The 
suggestion on this point is, either that she would not have a 
physician at all, or that she waited for the effect of the poison 
to work. But why she more than he? Who prevented the 
call of the doctor if anybody did so? She told Dr. Snow she 
should send for him if her husband grew worse, and yet no 
doctor was sent for till Bachelder was called in, in the evening, 
and hy Kinney’s request. It was he then who sent for Bach- 
elder and not she. It was Kinney who wouldn't have a phy- 
sician called in until evening, and then the very one he had 
consulted in secret the we^ before. The delay in smiding 
for a physician, attaches to the deceased and not to the 
prisoner. 

Now, if Kinney intended to destroy himself, he would want 
no physician; if she had destroyed him she would want no 
physician, but then would she have told of the si(^es8 to Dr. 
Snow, and proclaimed it to the neighborhood? 

It was then his act and not hers in not sending for a phy- 
sician ; he knew his disease was too deep for medicine. Good- 
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win was sent for at seven o’clock to go for a doctor; he did 
not come till half past nine, and the prisoner went for Bach- 
elder between eight and nine. Why then was Dr. Bachelder 
smit for ? It is evident that Mrs. Kinney has suspicions as to 
Bachelder, for when he came she showed him into the room 
of her husband and said, “there is the man you have given 
medicine to, and you know for what.’’ 1 infer from this that 
her husband had just previously confessed to her the odious 
disease for which he had applied to Bachelder, and therefore 
she did not desire to be in the room, or Kinney himself might 
have preferred to see him alone. When she afterwards told 
Dr. Storer of this visit, she asked what the man would have 
been shut up in the room for, except for secret diseases, and 
she told him she thought there was something very mysterious 
in Bachelder ’s visit. She then either knew or suspected the 
nature of their interview. Had she stopped with the word 
mysterious, it might have been urged against her here that 
she wanted to hint the death upon Bachelder, to conceal her 
own crime; but she added, “do they see their patients alone, 
except in secret diseases?” 

This shows the importance of a single word in testifying to 
a conversation or the declarations of the accused. You aU 
know how difficult it is to remember a conversation, and when 
you examine this testimony, so much of which depends upon 
the supposed declarations or remarks of the prisoner, be cau- 
tious in giving much weight to such testimony. 

Dr. Bachelder denies that the door was locked, in his inter- 
view with the deceased. That is immaterial. The consulta- 
tion between him and Kinney, whatever it was, was secret, 
and all the circumstances tend to diow that it was so by Kin- 
ney’s desire, and that she knew it was intended to be secret. 

After the visit, she follows Dr. Bachelder down stairs and 
inquires if her husband will get well or not. When Dr. Bach- 
elder says he thinks he will, she observes, “Doctor, I don t 
think he will get well.” Why not, asked the Doctor? Because 
Mr. Freeman (her former husband) died in the same way! She 
told thiH to Mrs. Bingham and so she said to Miss Collins. 
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She said he is going on just as Mr. Freeman did ; he tried to 
put on his boots to go out, and fainted, and so did Mr. Free- 
man. 

You know, gentlemen, that [die had been charged before 
this, of having destroyed Freeman by poison. She told this 
to Miss Linnell, for says Miss Linnell when she had the con- 
versation at the shop with Mrs. Kinney about the rumora 
Mrs. Kinney said “they accused me of poisoning Mr. Free- 
man to get Mr. Kinney, and now they accuse me of poisoning 
him, who am I to get now?” 

Bbw would she dare do this if indeed she had poisoned 
Kinney f How would she dare put the two deaths together, 
as if to invite suspicion! My former husband, said she, died 
just as Mr. Kinney died. Would a guilty person thus sug- 
gest suspicion, before it was hinted from any other quarters! 
No gentlemen, nor do I believe she could have said and done 
so were she not as innocent of the death of Mr. Freeman, as 
she is of the death of Mr. Kinney. Was it possible that any 
woman could have brought the two cases together if she were 
guilty! It would be a degree of audacity, utterly incredible; 
as if she had said, “my former husband, whom I am suspected 
of having poisoned, died just as this one died.” No guilty 
woman would thus have suggested the poison of the second 
husband by referring to suspicions of the murder of the first. 

In the evening, when Goodwin came into watch with the 
sick man, she was alone with her husband. Is there any thing 
in that! And yet Goodwin seems to attach some importance 
to it. A wife alone in the chamber with her sick husband! 
Such are the incidents that suspicion has wrought into mys- 
tery in this case. Is it pretended she wanted onnortunity to 
administer the poison, and was alone in the chamber for that 
purpose! No, gentlemen. But at the several interviews on 
Saturday evening, when alone with the husband, probably the 
conversation took place in relation to Bachelder, and also the 
exclamation of Kinney, which Mrs. Kinney afterwards related 
to Miss Hosford, “My God,” or “0! God! have I killed my- 
self, Hannah, pray for me !” Now this may not have been said 
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with reference to death by suicide, but by his bad courses. 
The expression perfectly natural, if that conversation 
took place on Saturday evening, when, as we suppose, Kinney 
disclosed to her that he had taken advice of Bachelder, which 
induced her to go for him. 

But why not send for the family physician? Here is 
another mystery put to you in the opening. What is the 
evidence ? On Saturday night, Goodwin went up into the sick 
chamber, when desired by Mrs. Kinney — and was requested 
to go for a physician. Kinney himself suggested Dr. Ware, 
Goodwin objected to the distance, and proposed Dr. Lane who 
was nearer, and went for him, but he could not come; Good- 
win then suggested Dr. Storer, which was assented to by 
Kinney, and Goodwin went for him. This explains why Dr. 
Snow was not sent for. Instead of contrivance to procure a 
strange physician, it turns out that the physician Goodwin 
suggested, and not the one Mrs. Kinney apparently preferred, 
was sent for. Besides, Mrs. Kinney had called upon Dr. Snow 
but once, and there was no family physician. 

Dr. Storer came at twelve that night, and in Kinney’s hear- 
ing she gave him a true relation of everything that had 
occurred. Dr. Bachelder and all. She showed him the medi- 
cine, and asked if that could have done the mischief. Dr. 
Storer thought that it was harmless, he prescribes for the sick 
man, leaves the house, and she is left alone with Goodwin; 
and here comes the story of the sage tea which I have already 
gone over. Goodwin remained till five o’clock in the morning, 
and then left. — It is important to see who were there, and 
what trace there is of any attempt at concealment. — ^Upon 
Goodwin’s going, Mr. Bingham was sent for and came in, and 
Mrs. Kinney then sent him for Dr. Storer, who had 
before been called by Goodwin, with Kinney’s con- 
sent. There is not a circumstance in this whole transaction, 
except not giving the injection that Dr. Storer had ordered. 
Mrs. Kinney said she could not give it, and is there anything 
extraordinary that a woman, under such circumstances, should 
find it difi^cult to do it? I need not say much about it. If 
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they mean to urge it against her, as neglect, it contradicts all 
thSr theory for they say she was most hypocritically atten- 
tive. Collins then says Mrs. Kinney called up her little daugh- 
ter to see her father-in-law before he dies. Kiimey tdls her 
to be a good daughter to her mother, and from that time till 
ten o’clock on Sunday morning, nothing worthy of remark 
occurs till you come to the dying scene. 1 am not aware that 
in this detail I have omitted a single material circumstance. 

At ten o’clock, when the deceased was about dying, she sent 
for Mr. and Mrs. Henry Bachelder, whom she had known as 
friends in LoweU. He came; his wife could not, and he 
rmnained there till Kinney died. That dying scene you have 
heard described by this intelligent and correct witness. I will 
not go over it, because 1 am aware that the simple manner in 
which he related it, must have made a deeper impression on 
you, than can any repetition of mine. One thing only, I will 
remind you- of: Kiimey, though conscious he was dying, 
expresses no religious hopes. After Mrs. Kinney had whis- 
pered to him, he asked the witness to pray, and he tells you, 
that while this prayer was made, this woman, the wicked 
author of his death, if you believe the charges against her, sat 
down by the side of her dying husband, and with murder in 
her heart, leaned her head upon his shoulder and wept. When 
he sank away exhausted, and his eyes become fixed in vacancy, 
she watched his last breath, and as it left him, stooped down, 
kissed his lips and bade him farewell forever. [The pris- 
oner was obviously and deeply affected here.] 

Now, Gentlemen, if that woman is a murderer she is a 
moral monster, such as the world never saw! There is no 
sentence your verdict can impose, and no punishment the law 
can give, that is adequate to such a crime. No, gentlemen; 
human nature could not compass it, and human intelligence 
cannot bdieve it. 

Here ends the scene. Next comes in the physician, and 
wishes to examine the body. If this woman were conscious 
of guilt, can you imagine the terror vrith which she would 
hear a proposal that scientific men should dive into the daric 
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recesses of her crime, which she knew must contain the certain 
evidences of that guilt f Instead of this, how natural and 
proper her deportment. ‘ * The Doctors say your husband died 
of cholera, and we wish to examine the body.” What is her 
reply t She says, I have no objection; it is unpleasant, but I 
am aware it is proper. 

Now, one word of hers would have stopped it, and it was 
not for want of power to feign, that she did not stop it ; for 
if she be guilty, she is capable of feigning beyond all women 
on earth. There was no suspicion of her then, and had she 
said but a single word of denial, the grave would have closed 
over her victim, and the proof of her crime, forever. A single 
remark may be pressed here. After the examination, she 
asked the Doctor of what he died. He replied he couldn’t 
telL “Yes,” said she, “George has been sick some time, but 
he died of some complaint you know as little of as I do.” 
Was this anything more than a sort of soliloquy, a thinking 
aloud! The doctors don’t know, nor do I know; was it dis- 
ease, was it remorse, was it suicide! All this may have 
unconsciously passed through her mind. 

She was scarcely got through this trial when the doctors 
came back again. They tell her we are not satisfied, we want 
to examine further. Surely then was the time for guilt to 
have prevented farther research into its crime, but not a word 
of objection is said — go and examine again. 

Now, gentlemen, there is but one explanation of this — ^her 
innocence — ^unless her conduct is to be accounted for by no 
rules ever known to have governed the human heart. 

That day Harriet Hosford saw her, at three o’clock, and she 
said she had lost her best friead, she had no tic on earth. Did 
she say tbiH to blind Harriet ! A moment after, she says, ‘ ‘ per- 
haps he was taken away in mercy after all, for he often was 
as you saw him that night.” Then die first disclosed his 
habits of dissipation, and added, “no one knows what I have 
suffered the last summer.” Is this anything but the natural 
ineoherence of grief! BHrst she speaks of her loss, and then 
of what she b ad suffered in secret. Is not her suffering con- 
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sisteat with tenderness to her husband! — for she had be^ 
kind to him, as all the evidence shows. Why then should she 
be inconsistent if it were not the sometimes apparent incon< 
sistency of truth! If capable of feigning, to the extent this 
prosecution assumes, surely she could feign consistently. 

This brings us to the time of the funeral. She slept that 
night with Miss Cdlins, and went over some events of her life, 
but nothing material to this case. In the morning she went to 
the grave of her husband ; yon have heard Miss CoUins relate 
that incident, and yon must say it is all natural and affec- 
tionate; consistent with all you have heard of the harmony 
in life between them, and if you find it consistent with true 
grief for the dead, be cautious I beseech you, how you receive 
it from the other side as an exhibition of monstrous hypocrisy ! 
Prom the grave she went to the shop where her husband had' 
been. 

I will now remark upon the request she is said to have made 
to Dr. Storer on Tuesday, for a certificate that her husband 
died of cholera. If the statement be true, the time is very 
material. Dr. Storer states that it was on Tuesday, the day 
after the funeral. That Dr. Storer is a correct medical 
observer I have not a doubt, nor do I in the slightest degree 
call in question his veracity. But medical men, who in a pro- 
fessional examination would observe medical matters minutely 
as of great importance, would regard with comparative indif- 
ference minuteness of time in the application of evidence. 
That Dr. Storer has unintentionally made a great mistake 
here, I hold to be certain. At first he was doubtful as to the 
time, and vacillated between Tuesday and Wednesday, or some 
other day, and he finally settles down upon Tuesday, the day 
after the funeral. But in a matter so material as this, the 
time is most material, I doubt his accuracy from his fixing it 
on two several days, Tuesday and Wednesday, and then set- 
tling down upon Tuesday ; and also from the fact that he first 
testified it was Miss Collins who called on him at a given time, 
and then he conies on the stand and corrects it, not from his 
own recollection, but because she has since told him he was 
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mistaken. He also stated that Miss Collins called on him on 
Thursday, but he is now ^tisfied that she was sick on that 
day, and could not go. So he swears that the sage tea was 
given by Goodwin, when he. Dr. Storer, was present ; and that 
Gk}odwin sat on the bed and stirred it till it was cool. After 
he goes out of the Court room, Goodwin tells him, that he 
(Dr. Storer) was not there when the tea was given, and then 
he comes back and desires to correct it, and says it must have 
been some other person whom he saw give the tea ; so, if this 
be true, the tea was given twice. At first I supposed it was 
Bingham, who gave the tea at the time Dr. Storer was present, 
but I was reminded by the Chief Justice that Bingham did 
not go into the chamber with Dr. Storer. It must, therefore, 
be entirely a mistake, that he saw any man administer the 
•tea ; and yet Dr. Storer states it eonfidently at first, and then 
comes into Court and corrects it, not because he now recollects 
it differently, but because Goodwin tells him it is not so. 

Now then, how is he entitled to tell you positively that the 
visit he made Mrs. Kinney was on Tuesday when he mistakes 
in so palpable a fact as to a person being present when the 
tea was given ? I charge no intentional misstatement here, but 
such is human recollection, and human testimony is most frail 
and unsatisfactory in the mere recollection of times and words. 
It is not certain that the interview of which Dr. Storer speaks 
was even that week of the death. 

That it was not on Tuesday will appear from other facts 
in the case. Dr. Storer tells you that Miss Collins brought to 
him a line from Mrs. Kinney, requesting a call ; that he went, 
saw Mrs. Kinney and she then asked for a certificate that her 
husband died of cholera. 

Now, perhaps of all the facts testified to about this lady, this 
at the time it was first stated, was the most striking. The 
evidence does not show that she had heard of the reports of 
poisoning on Tuesday; and here was a woman who did not 
know of these reports, or that poison had been found in the 
stomach ; disturbed by guilty fears and the terrors of remorse, 
s^ds for the Doctor to get a certificate of death by cholera, 
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and gives as a reason, that she was pointed at, at the foneral, 
as the murderer of her husband ! 

How could she do this, if she were not conscious of guiltt 
That is the argument, and I am ready to meet it 

Suppose she had not heard of the poison, and that it was 
Tuesday. She knew she had been accused of the murder of 
a former husband.-^he saw a crowd of people at the funeral, 
and you must be well aware how they looked, when you have 
the fact of the suspicions that were afloat in that crowd. She 
sent for Dr. Storer who had told her that her husband died 
of cholera, and asked him for a certiflcate of that fact. She 
said she wanted to unbosom herself. Can you believe that this 
woman, firm as she has been throu^out, whether innocent or 
guilty, sent for Dr. Storer to make him the confidant of h^ 
guilt) No! She spoke of her former husband, and she says, 
“I have been accused of the murder of my former husband; 
Mr. Kinney has died much in the same way, I am going to his 
frirads, and I want a certificate of the cause of his death.” 
Now if she were guilty, would she have been so foolhardy as 
to ask a certificate of the Doctor which she knew was false, 
and knew that he must know it) But was it not natural that 
she should ask for it, if innocent) Judge you if she was ca- 
pable of the folly of disclosing her guilt, if she were capable 
of the concealments and contrivances that she practiced pro- 
vided she committed the crime. 

What had she to disclose) Here words are all important, 
and I have not that confidence in the accuracy of Dr. Storer 's 
recollection of conversations, to suspend the life of the pris- 
oner upon it. I have but a suggestion to make. She had 
some suspicion of the death of her husband either by suicide, 
or from disease or malpractice, but it seems to me die then 
began to suspect suicide. You have heard his expressions to 
Tndcer and others, and is it strange that hints like these 
should have fall«a from him to the wife) Feeling thus ^e 
sent for Dr. Storer, perhaps to disclose her suspicions, and 
make inquiries of him, as to their probable foundation. If it 
were so, the course the conversation took in that interview was 
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entirely natural. She began the conversation probably with 
that object, but wandered from it, talked incoherently and 
ended in making no disdosure of her fears. The fair infer- 
ence is, she had something on her mind she could safely dis- 
dose to Dr. Storer, yet fdt reluctant to do so, and that, in 
what she did say, she spoke of the former rumors of poison; 
and not the new ones. 

But if there is a mistake here in Dr. Storer’s testimony as 
to time, it presents a distinct refutation of any inference 
against her. 

Who went for Dr. Storer on Tuesday, if that was the day t 
For he had this interview immediately upon a message sent to 
him from Mrs. Kinney. It was not the little girl, for he 
admits he never saw her. It was not Miss Collins, for she 
has told him sa, and he has corrected that. Wlio then was itf 

Now if the messenger was Miss LinneU, the whole matter 
is explained, for Miss LinneU did not carry a message till 
Thursday. — She had told the reports to Mrs. Kinney, and Mrs. 
Kinney then sends for Dr. Storer, to obtain a certificate. 

Either way, you cannot turn that interview to her discredit, 
without supposing her bereft of understanding, which aU the 
evidence repels. 

Thursday morning there was another remarkable occurrence 
in this history — the breakfast ; I call it remarkable because 
they do. I am not aware how it is to be used in the dose, col- 
lectivdy, individuaUy or drcumstantially. — ^And here I fed 
bound to say, because I stand here for the life of a prisoner, 
that the Attorney General has been asked at the Bar, why this 
piece of evidence was brought into the case, and to what end, 
and the answer was, that when we hear him in the dose, we 
shaU know. I am sorry he puts it off till then, for then we 
cannot answer; nor do I think it fair, or just, or merdful, 
that an argument which may be reserved by a prosecuting 
officer — be sprung upon a prisoner after the month of his 
counsel is dosed. 

I have heard the request, to state the purpent and intent 
of evidence, again and again made in dvil causes where <mly 
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money is at stake, and I never knew respectable connsd to 
refuse it. In a case involving life and death, such a course, 
I must say, is unprecedented. 

Are we struggling here for victory? Why, if not, are we 
left in the dark, as to the bearing this piece of evidence is to 
have, in the close of the cause? I can only guess at it, but 
I ou^t not to be. left to conjecture a reply to what I may 
guess will be the argument. I ought not to be, nor do I mean 
to be unjust to the Attorney General. — ^Doubtless he dis- 
charges the high duty of his oMce as he understands it, but 
I have only to say that if it be one of the duties of that office 
to withhold from the request of counsel the purport of evi- 
dence where a prisoner’s life is at stake, I thank God I am not 
obliged to hold it! 

Ur. Austin — ^Upon such an accusation I claim the right to be heard. 
I will state to the Court what the learned counsd very well knows. 
I did otter last night to give him In writing the whole of the argu- 
ment I should make on that point, if he would tell me Mmself, or 
would state In Court, this morning, that he did not understand the 
fair Import and bearing of it, from the evidence itself. 

JIfr. Dexter. I am glad the Attorney General has made the 
explanation. It enables me to answer him. I did go to him 
last evening and told him that his course was improper. I 
moreover told him that one of the oldest counsellors at the bar 
had said to me that his conduct was unprecedented. He then 
said he would give the information if I would ask it of the 
Court, but not if my colleague asked it. Gentlemen, I will not 
submit to any disparagement of my colleague in this cause, 
eminently able and honorable as his conduct of it has been. I 
will not consent to any thing that may imply a cmisure of my 
honorable colleague. I wish not to draw anything personal 
into this ease, but I will not ask anything of the Attorney 
General that he will not give to my colleague. Here let it 
rest. I shall endeavor to meet the ^e of argument he may 
take as I best can, but if any course of argument is taken in 
the dose, which I do not anticipate, I shall stand up here and 
ask to answer it, and I know that after such a request and 
such a refusal, I shall be permitted to do so. 
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IMr. Dexter tben went into a condemnation of the supposed in- 
ference from the Thursday, bi-eakfast This was that it would be 
urged the prisoner had put arsenic into the breakfast of Thursday, 
to cause a general sickness and raise the impression, from symptoms 
similar to those with which Kinney died, that the cholera was in 
the family: or that it was accidental, from the poison used on aef- 
urday night having remained in some of the vessels, and thus have 
become accidentally mingled with the breakfast of Thursday morn- 
ing. Either supposition he showed, could not hold; that there was 
not sufficient evidence that the sickness was not caused by the 
materials of that very extraordinary breakfast, and that there was 
no proof that arsenic was used at all, or if used, that the prisoner 
had any more to do with it, than the witnesses.] 

Then comes in the blue paper, marked “poison,” and that 
is to be connected with the apple sauce, which it is to be sup- 
posed, contained the poison. I have only to remark upon the 
extreme folly of leaving the apple sauce in the sink and throw- 
ing the paper down beside it, marked poison ; — together with 
another improbability, that Mrs. Varney should pass by the 
sink and see no blue paper, when she went to gather waste 
paper, to kindle the lire — go behind the door, collect the papers 
and return, and then when she went to kindle the lire, discover 
the paper. I am not bound to explain it, but I think it obvi- 
ous that this blue paper was with the waste papers behind the 
door, and that Mrs. Varney gathered it up among the rest of 
a handful, and dropped it in going to the fire. 

But how came that paper in the house? The answer is 
simple. We all know it is common to keep poison in houses 
for kil ling bugs, and it may have been the label of a bottle. 
That is sufficient to explain it for all our purposes. — There 
was a startling thought crossed my mind. Was the paper 
placed there to supply a link that might be wanting in the 
chain of evidence against the prisoner? That indeed, would 
be a horrible suspicion, but no more horrible than that a wife 
should murder a husband without motive. Dr. Hildreth 
while on the stand, related that whmi they were hunting up 
the evidence, the Attorney General declined moving in it un- 
less it was more conclusive, and I was startled to hear him say 
that the Attorney General told him that if it could be proved 
that the prisoner bought poison, or that a paper maAed poi- 
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son could be found in the house, he would move in the case, 
and at that time the witness had not heard of this blue paper. 
— ^Where did he get the suggestion f I am confident not from 
the Attorney General. He has contradicted the witness on 
that point, though the witness still persisted in it, but I do not 
believe that such a remark was made by the prosecuting officer. 
But mark. Gentlemen, the paper was found. I did not cross- 
examine that witness because I did not think that in the dis- 
position he was in, that course could be of any benefit to the 
prisoner. 

We have now traced the prisoner down to her triaL If 
guilty, is it possible that she should not by something have 
implicated herself? — and yet I cannot perceive that there is a 
word we mig^t wish had not been said. 

How did Mrs. Kinney take these reports when she heard 
them? This is the most dangerous part of the testimony, and 
is to be received with extreme caution. 

On Sunday, Drs. Storer and Jaidbon, for the first time told 
her of the poison in the deceased. Her answer was, “Indeed^” 
Dr. Storer seems to distrust the answer; but how much de- 
pends upon the tone. But if you suppose as 1 do, that this 
fact oATWft in confirmation of her secret suspicions of suicide, 
then indeed was all she could say. Afterwards, on the same 
day, die sent for Dr. Storer, and wanted to know how the 
poison came there. Dr. Storer asked “could he have done 
it?" Then, were die guilty, was an opportunity for her to 
have thrown the blame on the deceased, and screen hersdf 
from suspicion. Instead of this, and as if to cover up his 
memory from the stigma of self-murder, she said, “No, I don't 
think George could have done it I’’ Had she been guilty, she 
would not have lost this opportunity to throw it on him. 

But she did not tell this to Miss Collins, and she seems hurt 
tiiat Mrs. Kinney did not make her a confidant. I am not sur- 
prised that she did not tell it to Collins. I should have bera 
surprised if she had. I think, gmitlemen, you must make some 
allowance for the phraseology of that young lady. Much is 
to bo abstracted when she gives the conversation of others in 
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her own language. Without the slifi^test disposition to mis- 
state, there may be a strong propensity to embellish. 1 can 
make but little of all this detail by the witness of conversa- 
tions and exclamations. They might be something, they may 
be nothing, and they cannot weigh a feather here against the 
prisoner. Let me again caution you not to receive this and 
other suggestions, such as the sending the little daughter out 
of town, and going herself, or the conversations at Thetford 
— as if to confirm your suspicions; but look at her as an inno- 
cent person and then say if yon see in all this, any marks of 
guilt. 

But if she did it, where is the motive t From the days of 
the Roman Orator until now, in all causes of guilt to be proved 
by circumstance, the question has been, as it is now, for what 
purpose did she do thisf” and if the answer be wanting in 
evidence, no jury can supply it. A Jury should never con- 
vict on circumstantial evidence without motive. All the evi^ 
dence shows there could have been no motive. He had great 
failings, but she was eminently forgiving. I ask you then, 
why she has done this? Is it credible? I cannot conjecture 
where the Government will pitch for a motive, and I have 
looked through all the case. She discovered that night, that he 
had a disgraceful disease; one that involved infidelity to her, 
and from mere jealousy, revenge or fear of contagion, she 
determined at once to take his life! This must be the thwry, 
but what is the evidence? There is not a particle to support 
such a conjecture. The symptoms of this disease were of a 
secondary kind, showing it was of remote origin, and implying 
no infidelity to her. And if recent— it must have been known 
to her before. He stated to Bachelder that it had long trou- 
bled him. Besides, she discovered this fact on Saturday eve- 
ning, and the man was poisoned Saturday morning, before ^e 
knew it ! Where then is the motive, or the possibility of even 
the conjecture of a motive? 

Remember, again, we arc not to show how he died.^ But 
how did he die? If not destroyed by Bachelder, he died by 
his own hand. It will be said, he died in sUence; that he 
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could not have done so, and kept his secret locked in his heart 
But it was a secret crime. He was a man of resolution, quidc, 
and determined. True, they say he expressed, in his extrem- 
ity, anxiety for relief; yes, relief from pain; but not a widi 
was expressed to live. He desired no medic^ aid, till it was 
urged on him ; he said nothing of religious hopes or fears ; he 
died in sullen silence. All he said was, “where shall I be 
buried; no matter where;’’ and that was all, except that he 
desired to be buried under arms; a very unusual request for 
a dying man. Was it that in the edat of the funeral, might 
be concealed the secret cause of his death He was poor and 
proud, he was a gambler, intemperate, ruined, and he suf- 
fered keenly from remorse. Qloomy thoughts gathered upon 
him. He was a dianged man to his old companions ; he had 
contemplated death by his own hand, and he told Tucker that 
he once attempted it by laudanum. 

Such was his temperament. The idea of suicide had long 
been familiar to him, misfortunes had been accumulating and 
pressing him down, and at last came one drop that made his 
cup run over. He found the effects of former vices returning 
upon him in a disgraceful disease. Then it was that he car- 
ried into effect the pori>ose that he had in his mind, when he 
told Tucker not to be surprised if he should hear at any time 
that he laid violent hands on his own life. 

This is the evidence, gentlemen, and there is more proof in 
the case of suicide than of murder. There is motive enou^ 
for suicide, tha*e is none for murder. Gambling and drunk- 
enness have had their thousands of victims by self-murder, 
and many men have fled to death as a refuge from the shame 
and miseiy of that odious disease which was upon him. Sup- 
pose, gentimnen, it were proved to you that Mrs. Kinney had 
said die was tired of him and resolved to take his life, and 
had once attempted it and failed What would you say then! 
And yet you have had that evidence of the suicide of the 
deceased. If die had said so, she could not have escaped your 
verdict 

I have now said all I proposed and more in detail than I 
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intended. I now leave her to you. In the great hand of Qod 
ahe atands, and through Him she looka to you for obuveraitcb. 

CLOSING ARGUMENT OF THE ATTORNEY GENERAL 

Mr. Auitin: Oentlemen of the Jury. When the Grand 
Jury determined to present this case as a proper subject of 
judicial investigation, it was obvious they were about to de> 
volve a most arduous task upon the prosecuting officers viiich 
none, not in love with labor, could desire to perform. It was 
eaqr to see that the tide of public feeling, if its current had 
ever borne against the accused, would as rapidly roll back 
again when it was found that in the imprisonmmit previous 
to trial, and the physical suffering in the progress of it, the 
prisoner would endure more than enough for stuptcton, and 
almost enough for guUt. 

To those of us, gentlemen, who have some experience in 
these proceedings, and who know the extreme difficulty of 
arranging a case of circumstantial evidence to the satisfaction 
of a jury, the increased and inherent perplexities of a capital 
cause and the accumulated and almost insuperable obstacles 
which the humanity of the one sex presents when one of the 
other sex is the i>arty accused ; — ^nothing could be less desir- 
able than the necessity of conducting such a prosecution. 

But &om the obligation thus placed upon us, there was no 
honorable way of escape. 

In the full knowledge of this obligation and with a deep 
smise of my responsibility, I have endeavored to place before 
you all the legal evidence, and no more than the legal evidence, 
that has come to my possession. I ^all mideavor to apply 
this evidmice to the weighty charge that hangs over the pris- 
oner at the bar, and to treat it in its connection with the evi- 
dence and argum^ts of the prisoner’s counsd. The result of 
the investigation is with you. The Commonwealth cannot 
oontmid for victory, for there is no verdict carefully consid* 
ered and honestly rendered by an intelligent jury, that can 
ever be defeat 

The interest of the whole public is concerned for eadi and 
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every of its citizens — ^to punish the guilty not more than to 
protect the innocent. But it is in the very nature of trial that 
the suspected, whether guilty or not guilty, should be placed 
at the bar. It is for the vindication of the law and the justice 
of the country, that this trial should be.freely, fully, fearlessly 
conducted — ^that it may never be said or imagined, that one 
person is acquitted by favor or feeling, and another convicted 
from indifference or passion — ^that it never may be said those 
impulses of the public mind which sometimes would arrest 
and arraign without proof, and again acquit against evidence 
and reason — ^prevail over the calm, deliberate, sober judgment 
of the community. 

Providence in its mysterious dispensations sometimes in- 
volves the innocent in suspicion of guilt; as it afflicts them 
with poverty, bereavement, or disease; and allows the guilty 
to escape an accusation with all the pride of beauty and the 
blessings of existence. This vicissitude is not to be complained 
of, for it is the decree of Heaven. But it would be an insuf- 
ferable addition to the seeming evil if all human means were 
not enforced to place the one and the other in that position, 
where, according to our notions of justice, both ought to stand. 

The Counsel for the Prisoner have presented you one side of 
the case. It is my duty to offer you the other ; and yours the 
important and responsible privilege to determine what deci- 
sion ought to be pronounced. Of that decision whatever it 
may be, no one can have a right to complain, and least of all 
will the officers of the Government desire to complain. 

The counsel for the prisoner have given you their opinion, 
as to her guilt or her innocence. The counsel of the Govern- 
ment will do no such thing. They will only present to you 
this case so as to enable you best to judge of both sides of it 
and having done this in the discharge of my official duty, I 
shall have nothing to regret or complain of, whatever may be 
your determination. 

It has been opened to you as a case of both positive and cir- 
cumstantial evidence. It is denied for the defense, that there 
is any positive evidence in the case ; but to my view, it is both 
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positive and circomstiaL The humanity of the law requires 
that no party shall be put on trial for murder until the death 
is proved; and we offer positive evidence of the death of 
George T. Kinney. 

I had also supposed that nothing more positive or direct in 
proof, could be given than the evidence that the deceased died 
by poison. The scientific physicians who examined the whole 
ease, tell you that in their opinion he died of arsenic. But 
more than this is required, and the evidence goes farther. The 
dmg shall be found in the body of the dead man, to bring the 
charge of poisoning ; and, if found, the inference is then dear 
that poison has been taken, and has produced the death. 

There are, also, symptoms of the disease before death, which 
the prosecution must show, and these pillars of positive testi- 
mony bear up the arch that sustains the circumstantial evi- 
dence, and the direct infermce upon which the Government 
rely in this cause. 

I need not detain you a moment, to show that all the evi- 
dence proves that the symptoms were those of poison by 
arsenic; and the opinion of the medical men is, that though 
the symptoms are common to cholera and poison, this was a 
case of death by poison, and not by cholera. — I know the 
medical evidence has been attained, but the witnesses who 
sustain it have armor of proof to defend themselves, that re- 
quires no aid of mine. You will not doubt, gentlemen, that 
Gie contents of the stomach were honestly dealt by, because 
there was no possible motive to tamper with them. 

I then lay this down as the comer stone of the prosecution, 
that the deceased came to his death by the poison of arsenic, 
and if the ingenuity of the counsel for the defense could 
attack this stone wall, and with so much plausibility you will 
judge what is the efficacy of his attacks on the other main 
positions of the case. 

If you doubt this fact there is an end of the prosecution. 
If you believe it, we then come to another position. It is in- 
dispensable to show not only that the act was done, but that 
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the prisoner wilfully did it, and if this is not shown, there is 
also an end of the case. 

But if the Government are to prove that in no other possible 
way this death could have happened, then the case might have 
aided where it began, and aU inquiry or trial in any cases 
depending on circumstantial evidence, become utterly useless. 
No man would stand here and say that by no possibility it 
was suicide. No one could say, that by possibility the de- 
ceased mi(^t not have that morning taken a glass of soda, and 
arsenic been in it. If, in short, you are to be limited to a 
question of possibility, the prisoner must be acquitted; and 
that is not all; no other man or woman should ever be put to 
that Bar for the charge of murder by poison ; you may strike 
that crime from the Statute Book. The prisoners you arraign 
for sudi a charge, may sit through the trial with the calmness 
of a marble image, without stirring a pulse or shaking a fibre 
of their frame, for when the mockery of a trial is begun the 
certainty of acquittal has arrived. 

I hold for the protection of all our fellow citizois, that this 
doctrine of possibility is to be scouted from the case. I do 
not say that you are to convict on mere probability ; the proof 
yon are to require must carry with it conviction beyond a 
reasonable doubt. But I do not propose to say a word upon 
the law of the case. It would come with little weight from me 
if contradicted by the court, and I have no intention to ad- 
vance any doctrine of evidence that they mi^t not approve 

I put the case to you, on the evidoice, as men of common 
sense and not of extraordinary learning, for in the trial by 
jury, it is to men of good sense, drawn from the whole com- 
munity, that all matters of fact in controven^ must be sub- 
mitted. 

If I li^tly understand the argument of the opening Coun- 
sel for the prisoner, he gave yon various modes and hypotheses 
by which the death mi^t have been caused, you were not 
required to b^eve all or any of them, and yet if either of them 
was possible, then the Government’s hypothesis of murder is 
to be taken as not true. Then take all these hypotheses and 
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that of the Qovemmwt with them, and if you believe none of 
them, of course there is nothing to believe, and there is an end 
of the ease. But examine all successively, and when you can 
find one you can rest upon, that is to be taken, whatever may 
be the consequence ; but if none can be relied on, then the pris- 
oner is entitled to her disdiarge. 

We start with the fact that the deceased died of arsenic, and 
it is equally clearly proved that not less than ten grains were 
found in the stomach. True, the test applied by Dr. Gay did 
not produce this quantity, but if all the contents of the stom- 
ach had been analyzed, as was that portion in which the poison 
was detected, a like product from the whole would have 
amounted to at least ten grains. But this is not all. The 
deceased was subjected to severe vomiting and purging, after 
the arsenic was taken into the stomach, and much of the poi- 
son must have been carried off by that process, and you know 
it was the remaining quantity that actually killed him, by 
absorption into the ^stem. 

If then, ten grains were found, after this escape and absorp- 
tion, how much was administered to him, by himself or by some 
one else) At least ten times that amount. 

i put it then, not only that he died by arsenic, but that by 
calculation from the ten grains found in him, he must have 
received at least one hundred grains into the stomach. Sit 
down then if you please to give the case any consideration in 
the Jury room, and first ask what was the real quantity the 
deceased took and held in his system. I estimate it at one 
hundred grains. One hundred and twenty grains is three 
cents’ worth, or a quarter of an ounce. Settle it as you shall 
judge; come to the minimum; take into the account the spas- 
modic appearances after death, making him, by a convulsive 
force, almost live when he was dead ; and when you have fixed 
upon the quantity, let it be settled as a data, and then proceed 
to the next, and adc if that poison was administered by the 
m a n they have stigmatized as a quack, from the want of a 
medical degree. 

I do not stand here, gentlemen, to defend irregular practice 
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in or out of Court, but if the witness Bacbelder is to be tried 
on anjT such charge, it is not here. I confess, that if I required 
a physician for my family or myself, I should greatly prefer 
Dr. Bigelow to Dr. Bachelder, but that is a different question 
from the One before you. The question is, did Bachelder 
poison the deceased? He is a witness, and he states to you 
certain positive facts. Is he to be believed or not? It is a 
question of veracity, not of medical degrees. It is not the 
practice of the Government to assume perjury in a witness, 
we leave that to honorable gentlemen of counsel for the de> 
fense. We do give credit to human testimony, when imim- 
peaehed and uncontradicted, and this is the instrument the 
Government has placed in our hands, for the purpose of man* 
aging its causes. 

Bachelder testifies that on Monday Mr. Kinney consulted 
him for a certain disease, and that he gave him a cathartic 
and a box of blue pills, and nothing else, and never saw him 
again, until after the time the counsel fixes, (and I agree with 
him) when the poison was taken by the dying man. The 
arsenic then was either in the blue pills or the cathartic, if 
Bachelder gave it. This was on Monday, and the deceased 
was not under the influence of poison till the following Sat- 
urday morning. Now whmi did it develop itself? He had one 
hundred grains in his stomach, and the symptoms did not show 
themselves till Saturday. If he had taken poison from Bach* 
dder on Monday, it must have developed itself sooner. It is 
said to be cumulative, but no man can take with safety, more 
than the seventh part of a grain in a day, and in seven days 
he could have got but one grain in these pills, and how long 
would it take to get into the system? It is a cumulative rem* 
edy, and, says Dr. Bigelow, we begin, when using it as sudi, 
with the sixteenth part of a grain. I beg you to look at it 
malhematically, as well as rationally, and see if the poison the 
deceased took could have been contained in the medicine given 
by Bachelder. This is the clear conclusion against that 
hypothesis if you believe the testimony of Dr. Bachelder. But 
they bring Dr. Harrington, par nobUe fratrum, to confront 
him. They are now rivals and eadi has set up a hot shop of 
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health, on his o\m acoount. But Dr. Harrington says that the 
very pills Bachelder prescribed were the syphilitic pills he 
shew to Mr. Lane, and that there was no arsenic in them, and 
that Bachelder told him he never used arsenic in syphilitic 
pills. By all the proof in the case, therefore, whatever Bachel- 
der may have done in other cases, he stands free in this case, 
from the imputation of having administered arsenic in the pills 
or the cathartic, from design or malpractice. 

After this, but, as we all agree, after the deceased was poi- 
soned, Mrs. Kinney came for Badielder, on Saturday evening, 
and he then gave his bowel pill, or as he more learnedly calls 
it, his mucilage piU, which he tells you contained no arsenic, 
but mercury and slippery elm. — ^But this was not the poison 
the sick man had taken, for the fatal dose was ^ven on the 
morning of that day, except what was in the sage tea ; and it 
is probable that Bachelder when sent for, would prescribe 
laudanum, when, if this theory be true, he knew he had already 
administered arsenic? Would he have done this unless he 
had the vision of the gallows before him, and wanted to walk 
up to it? 

Dr. Storer, when he learned an irregular practitioner had 
been to the patient, inquired for the medicine and examined 
it. Dr. Bigelow also examined it, but they found no arsenic. 
Dr. Bigelow thought it an imitation of Dover’s powders, which 
never contains arsenic. The counsel asked Dr. Bigelow the 
curious question if arsenic might not have been in that pow- 
der? So if you see a tumbler of water poured from this 
pitdier, you might be asked if arsenic might not be in the 
pitdier, and you must answer as Dr. Bigelow did, that it p<w- 
sibly might be ; and here I say, what 1 have said all along, that 
if what might be, is to be considered evidence, then it is worse 
than useless for you and the learned Judges to sit here to 
try this cause, or any cause at all. 

But another hypothesis for the defense is more likely to 
find favor, which is that not intending to give poison, as a 
remedy. Dr. Bachelder mistook and gave it for something else; 
and they tell you that when Bachelder came there and was 




618 XVII. AMERICAN STATE TRIALS. 


told that the patient was worse, he examined the pills, and 
from this they infer that he might have made a mistake, but 
when he did examine the pills he said all was right; so that 
he did just as any one of the medical faculty would have done, 
irom the Presidmit to the smibe, by recommending a sedative 
in the form of laudanum. Now were it possible to put Dr. 
Bachelder in the bar, and charge him with the deatli of this 
man, 1 am sure yon would not leave your seats before you 
would say there is not a shadow of evidence to implicate him 
in this homidde. 

There is a vastly more important question, gentlemen, for 
yon to consider, and that is, that if this arsenic, in the sup- 
posed mal-practice of Badielder, does not exist, there is a 
small line between the prisoner and the death of the deceased; 
but it is necessary to get rid of that before we come to the 
defendant. 

The great obstacle raised to the conviction is, that Mr. Kin- 
ney poisoned himself ; and here let me ask you to observe how 
ready they are to accuse all whom the law does not accuse. 
To them all are guilty except those whom the Grand Jury 
indict, and failing in the attadE upon the irregular practitioner 
th^ put the dead man at the bar, when the grave has closed 
his lips, and there is no one to speak in his defense, and this 
they call the humanity that shames the Counsel for the prose- 
cution. 

But how is the alleged suicide shown! There is no positive 
proof ; no one saw him do the deed, or heard him avow it ; and 
the accusation is attempted to be sustained, by the feeble evi- 
dence called circumstantial, which is strong and irresistible 
when used on the side of the defense, but which, when applied 
to the prisoner, is like gossamer blown away by the breath of 
the counsel Against the dead man who has no counsel, it is 
to be strong as cable ; against the prisoner, defended by all the 
eloquence of her counsel, it is a whisp of straw; I am willing 
to meet it 

You are called upon to infer that the deceased imisoned him- 
•df, Ist because of his habits— 2d, because mined in property 
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— 3d, because gloomy in his disposition, and 4th because he 
boasted, or bragged, or threatened he would take his own life. 

The counsel for the defense tell you that in circumstantial 
evidence, the facts are to be proved, and the inference must 
be a fair, logical deduction from them. I shall not dispute the 
position. Whence do they derive, or how establish the facts T 
The secret thoughts and private acts of the deceased, his days 
of labor and his nights of ease, the difficulties, despondings and 
the failings of a whole life ; and all that may be treasured in 
the memory of a wife, are disclosed to the counsel and laid 
open here; but taking all, I ask you is there any ground to 
believe, that if like some Eastern nations who hold a jury on 
the dead, this man were charged with suicide, it would be 
possible to find a verdict of guilty against his memory? 

To call him a gambler, is speaking of him in hard terms. 
He occasionally played at games for small sums, but the use of 
cards and games, at a convivial party, however it might be 
disapproved by the learned clergymen who sat on your right, 
Mr. Foreman, this morning, is extremely different from that 
habit which gnaws like a moral cancer on the desperate man, 
and makes him raise his arm against his life; and the dispo- 
sition that would mag n i fy amusements like these into the vice 
of gamblin g, belongs to the future Attorney General of the 
Commonwealth, and not the present. The accusation is harsh, 
and cmd, and unjust, come whence it may, or strike ^lom it 
will 

The most important witness is Tucker. You would have 
supposed from his answers to the question how he came to be 
a witness, that he came here because he could not help it. How 
does it turn out? He had written a letter to Mr. Riley offer- 
ing bimaalf as a witness, and was then promised his expenses 
for wrniing here. This is equivocation with a circumstance, 
and with *hiw we begin our acquaintance with Mr. Edward L. 
Tucker. 

The question is, was it a cause of embarrassment in his af- 
fairs, did ho leave a single gaming debt bdiind him? He told 
Leadi expressly that his affairs were embarrassed by others, 
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and we know who they were ; he had two partners, and both 
left him in the lurch. Let me not be misunderstood. 1 have 
no wish to extenuate the conduct of a man who neglects his 
business for the pursuits of pleasure, or spends his time in 
amusements or games, when it might be better employed ; but 
let not this fault be exaggerated into crime, and this little de- 
gree of departure from the conduct of an industrious man, 
stretched to the extreme of profligacy and gambling. Do not 
visit so unjust a judgment upon men who thus occasionally 
indulge in the pardonable hilarities of the time. 

It is said, as another proof of suicide, that he was in bad 
habits in respect to drinking; and I supposed from the open- 
ing, you would have found him a common drunkard, escaping 
from the House of Correction only by the forbearance of his 
foiends, or the mercy of the public ofiBcers ; but there is noth- 
ing like it in the evidence. On this point, too, there is much 
of exaggeration, to transform slight failings into a fixed habit. 

I do not know, gentlemen, but what it is best to drink noth- 
ing but water, and I have no doubt there are men among us 
who, if they had the making and executing of the laws, would 
hang and quarter every man who should drink a glass of 
alcohol; being, in their zeal for temperance, the most intem- 
perate men in the world; but, when we speak of intemper- 
ance, especially intemperance that would incite to suicide, we 
mean an habitual intoxication, amounting to the vice of con- 
firmed drunkenness. Such was not the character of the de- 
ceased, and hence he was not the dissipated and broken down 
man the counsel must prove him to have been, before they can 
draw from these premises an inference of suicide. 

But his property was tom from him and this drove him to 
suicide! Stripped of aU imagery, it amounts to this; that a 
man who had a good trade and worked at it, but had not the 
means to buy a shop full of sto<&, was a poor man, and there- 
fore a reprobate, and must commit suicide I This is the argu- 
ment from the kind and generous counsel for the prisoner I 

The best answer to this is, that he never would take advan- 
tage of the insolvent law, which would have relieved him from 
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all his embarrassment. Besides, his friends were ready to 
supply him with stock and lend him money. Barnes says he 
was getting on better just before his death, and he had got 
over the most humiliating trial to a poor and proud man ; he 
had been to jail and taken the poor debtor’s oath, and he did 
not resort to suicide then. 

This is the evidence that the deceased sought his own life. 
Taken all together, was there any approach to an accumulation 
of evils that ^ould have overwhelmed him? 

But a great deal is made of the threats of suicide. What do 
they amount to? On a sealing voyage, twenty years ago, he 
looks at the water and threatens or thinks to jump in. Whether 
he took his coat off does not appear, but if he did he cleverly 
put it on again, and he came home from the voyage safe and 
soxmd. 

No man threatens suicide who means it. — ^You never knew 
a man boast of a deliberate purpose of self-murder; it is a 
purpose locked in a man’s own heart, and you might as well 
espect the thief to tell the Sheriff he meant to break open a 
bank, as for a man to say to another that he was about to 
break open the treasure of his heart and let out his life. 

What is there against this presumption of suicide, for you 
are trying the evidence now on that point, and you must not 
make it a guess that he committed self murder. If you do, 
that is your affair and not mine. I say then, after having 
considered this flimsy pretense of suicide, I ask you next to 
examine the presumptions against it. What are they? The 
evidence from the prisoner herself. If he did contemplate or 
commit suicide, who knows it best, the counsel or the prisoner ? 
And here I think she is to be bound by her own words. 

The flrst you hear of this, is in her inteiview with Dr. 
Storer, no matter for this purpose, where that was, and the 
Doctor asks her if the act was not done by himself — and then, 
she who knew him best, in gloom and depression, in sickness 
and in health — she says: *‘No, George could not have done it.” 
If this exclamation, so uttered and so given, be true, it is 
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worth all the other testimony on this whole suggestion of sui- 
cide. ' 

Again, when Miss Linnell says to the prisoner, “you are 
wonderfully supported;” — “yes,” was the reply, “I have 
every thing to comfort me!” What, tiie wife of a husband 
dying by his own hand, every thing to comfort her ! Surely 
it meant, and she who uttered it must have felt, that he did 
not die by self violence. 

As another proof of suicide it is urged that he was affected 
by an odious disease. But was that its first visitation, to drive 
him to suicide from shame? No; it was confessedly second- 
ary, so that it seems he did not kill himself when he first dis- 
covered it, and would he, on the breaking out of secondary 
symptoms. That he desired health and sought recovery, are 
certain, for he applied, not for arsenic, but for medical ad- 
vice; and this he must also have done on its former appear- 
ance, for he had been partially cured, and when it appeared 
again, he again took means to get well. According to the 
opposite theory then, he was doctoring himself at the same 
time he was preparing to take his own life. Was he in his 
own opinion getting better or worse? Better surely, for he 
had asked Mr. Barnes to come and take a walk with him round 
the Common, and would he have done this if he then knew 
he had taken poison enough to kill himself? Besides, he had 
arranged to go into the country, nor is there any sudden thing 
shown to have occurred that should have caused him, in a 
moment of desperation, to commit the act. 

Was there anything in his domestic relations to lead to it? 
It is certain that whatever was her regard for him, of which 
you hear but little, he was devoted to her ; there was nothing 
at the hearth or the bed, of domestic grief: to the last mo- 
ment he regards her with affection, and as he takes her by the 
hand, says, “Hannah, you have been to me a good woman.” 

Now would this man have died in silence, poisoned by his 
own hand, leaving this wife, whom he knew, (though he be- 
lieved unjustly) had been charged with the murder of hor 
former husband, in the same way — I adc could he have done 



HANNAH KINNEY. 


623 


so with all this affection for her, to the last, knowing, as he 
must have known, that if the cause of his death should be 
detected by medical men, it would arraign her at the bar, to 
answer for his life— would he, nay, could he have so died, and 
not disclose the cause f 

Again, did he desire life, or did he walk willingly to the 
grave? He sent for physicians, they applied remedies, and the 
dying man stretched out his limbs to receive the almost, tor- 
turing applications, such was his love of life. — Were his last 
acts those of a suicide, when calling his child and blessing 
her, he admonished her as a dying Christian man might, giving 
as his last injunction that she be a good child to her mother. 
When Deacon Bachelder came there, (who is no more a min- 
ister by the way, though he officiated as such, than the other 
Bachelder is a doctor, though a worthy man) he says, *‘l am 
sick of cholera,” not I am dying of arsenic — and the next 
moment joins in a prayer to the Searcher of hearts, for mercy 
and eternal happiness, on his entrance in the world of spirits. 
Do you believe he falsified before God, at such a time, with 
the poison given by his own hand working death in his sys- 
tem? If you believe it, then acquit the prisoner, for she is 
to be pitied for having had such a husband, even more than 
for being arraigned for his death. 

Again, he had somewhere to die, if he contemplated self- 
murder. Their theory is that he had taken the poison Satur- 
day morning, out of the house, and if so, he went home, with 
the poison in him, to die in her arms! Do you believe that? 
We have often had suicides to lammit, and many have suf- 
fmred through friends who have been left to self destruction 
in those mental maladies that crush the love of life ; but when 
did you hear of a man giving himself the fatal blow, and going 
home to die in the presence of his family ! 

If then, upon the examination of these two hypotheses for 
the defense, mal-practice by Bachelder, or suicide by the de- 
ceased, you can believe neither, you will proceed to consider 
the dreumstances of the case, bearing upon the prisoner. The 
government do not make the case, they present it as it is, and 
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leave it in the hands of the people, whidi people, for the ptir- 
pose bf this trial, yon are. The public officers did not readily 
move in this prosecution. You have heard that in the first 
interview with Dr. Hildreth, I told him that unless further 
evidence appeared, I should not move the matter. Other evi- 
dence was obtained and expected to be, and upon this it was 
thought proper to have the body disinterred and a Coroner’s 
Inquest held upon it; the Grand Jury have found a bill, and 
the case is before you. 

Now upon what amount of testimony will you be willing to 
find a verdict of guilty? If you say you will not convict of a 
capital offense, on dreumstantial evidence, however strong, 
then might all the trouble of this trial, and of all like it have 
been saved, and murder unless proved by confession or an eye 
witness, go xmpuniEhed. 

This, gentlemen, is a case of secret poisoning ; you have seen 
in what almost invisible quantity it may be administered and 
produce death. A few grains dropped into a tumbler, in hand- 
ing water to one of the jury, might cause death before your 
eyes, in this crowded Court House, and yet no positive proof 
be found to charge the perpetrator of the murder. If you 
require positive proof, in vain will you look for it, in any 
case of secret poisoning. A single cent, in any country town, 
would buy arsenic enough to kill every man on your panel 
This is our condition, and where is the public to look for pro- 
tection. Arsenic is used largely in the arts, it is common also 
for domestic purposes, and can be obtained in almost every 
shop, as readily as sugar or coffee. 

Now let it be understood that the law or the judgment of a 
jury requires something that can never be done to prove it — 
(and this has been the result of my experience as a prosecut- 
ing officer, in eight or ten trials upon this char^) and secret 
poisoning will be as common as assault and battery, swindling 
or theft ; and the security of human life, about which we boast 
so much, and which is so hedged round by the highest sanc- 
tions of the law will be as little regardedi, and often violated, 
as the life of a dog in the street. And this exciting trial. 




HANNAH KINNEY. 


625 


which has occupied the attention of the highest tribunal of the 
State for a week and is reported by a dozen stenographers to 
go all over the world, is to 1)6 held as the law of the land here, 
in regard to all who may become the secret victims of indig- 
nity, jealousy, ambition or revenge. 

Why, as to death by the bullet or the dagger, the murderer 
has to attack his victim; it requires some physical courage, 
and there may be defense, the act must be done openly, di- 
rectly, with some palpable instrument, surrounded by all the 
dangers of detection — and all these things secure us better 
than the law or public justice. But if the secret poisoner, 
who can carry the agent of death on his finger nail, and infuse 
it into drink or food, may escape unpunished, where is our 
security? Here, gentlemen, is our only protection — ^in a jury 
of twelve honest and intelligent men, who in a case of proper 
proof will come up boldly to the point, and execute the law 
of the land, painful, terrible though it be. 

I ask you then, is it proved to your satisfaction that the 
prisoner administered the arsenic? If she did it, she would 
not do it without covering it up with some artifice. 

It is in proof that she knew her husband had consulted 
Bat^elder for a secret disease for whidi he was taking medi- 
cine. At what time she knew it, we cannot tell, but we know 
that she did know it, and you will judge how far that was a 
proper opportunity to begin, if she contemplated the deed; 
at least the opportunity favored the act. In this and in no 
part of the case do I give an opinion of my own. That I hold 
in reserve; but it is my duty to offer this as suggesting the 
motive — a secret disease and a woman’s jealousy is motive 
enough for a bad act. 

Motive for crime? Why, the burglar risks the State prison, 
to get the shreds in your parlor which he could earn in a 
day’s honest labor, and the murderer often deliberately de- 
stroys his victim, from brooding over a slight offense, an im- 
pulse of revenge that a moment’s reflection would have calmed 
down. There is never found a motive in crime which an 
hmxest men would think sufficient. You might as well a^ a 
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lunatic as a murderer for his motives. If the maxim is to be 
established, that a jury will not convict without proof of 
motive, then you give a further latitude to crime, for motive 
is more subtle and difficult to be detected, even than the diem- 
ical agents we have had exhibited here.. 

I shall suggest no imaginary motive, for it is not for me to 
draw the curtain of the soul ; but, surely, if half is true that 
the counsd have told you; if, ruined in fortune, broken down 
in health, a drunkard and a gambler, the victim of a disease 
that loosened the marriage tie, that had no children to bind 
it ; what is to restrain the jealous of ui infuriated woman, in 
its revenge, provided she have the heart to mitertain it, and 
wants the moral principle to restrain its exercise f 

When was the poison administered 1 We offer to you the 
evidence that a quantity of arsenic was administered on Sat- 
urday night, in that sage tea, and that she who gave it thm 
gave the earlier poison also. You know he took poison on that 
morning from his symptoms at noon ; and if she administered 
it at night, the inference is irresistible that she did it in the 
morning. Was there poison in the tea f It is not the sediment 
al(me, the sweetness, or that it made Goodwin sick, that are 
to be examined apart from each other to prove it. Each of 
these alone I admit are nothing, like a single pillar that can- 
not stand of itself; but all together, are like the triangular 
pillars in mechanics, they will support the heaviest weight. It 
is their combination on which we rely. 

There was a sediment which is sworn to by Mr. Gk)odwin. 
He, too, is attracted by the scythe of the counsel that mows 
down every thing; because he did not mention the sediment 
to the Coroner’s inquest, which was only a mere prelim- 
inary inquiry to ascertain whether further proceedings ought 
to be taken. Mr. Goodwin answered what he was asked, and 
he was not asked to tell all. The testimony before the Coroner 
covers but a few pages, while here it is a volune. He now 
says there was a sediment, and the tea was sweet ; was it from 
arsenic or sugar f She was requested not to sweeten it, and 
would she, as a kind wife, have done so against the si(& man’s 
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wish, and when she knew its sweetness would incite vomiting T 
— True there is some contradiction as to the taste of arsenic, 
but who by experiment, can tell how sweet it makes warm 
water, in solution, for nobody has tasted it in that form unless 
Goodwin did. 

[Mr. Austin here examined the collateral evidence aa to the sedi- 
ment from Boston water or E!ast Boston sugar, which he treated 
as highly fanciful, and a mere inference from an inference; an Im* 
probability founded on an improbability.] 

The effect of the tea upon Goodwin was the same as if 
arsenic had been in it, and its effect upon the dying man 
was the same as would have followed a repetition of the dose 
of arsenic. He drank it and threw it up, drank and threw 
it up again, and these are the operations of arsenic, applied in 
a second dose. Mr. Goodwin could not have easily been dis- 
ordered in the stomach from the atmosphere of the chamber, 
bmng a painter by profession, and accustomed to deleterious 
smells, and he was not likely to be broken down in a single 
night’s watching. The slight quantity he took of the solution 
would excite and irritate the stomach as his was, without pro- 
ducing further effects. 

This forms the direct evidence in the case. But it is urged 
that if the party charged, had caused the death, she would 
have resisted the post mortem examination. Why should she, 
or what should she know of the perceptible effects of arsenic 
after death f Until the recent experiment in the case of Mrs. 
Norton, the popular notion was that arsenic died with the 
dead, and left no trace that could be found, and why then 
should die object to an examination, when such objection it- 
self, might invite suspicion? A contrivance was necessary to 
represent the cause of the death to be cholera, or some other 
disease, and the examination mi^t confirm the Doctors in 
that impression. 

Another proceeding must strike you as strongly indicative 
of contrivance. Here was a husband suddenly taken away, 
and the first mode of exhibiting her grief for the dead was 
her visits to his grave, twice repeated, in two days. This was 
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either true love, or the picture of true love strongly painted. 
If it^ere true affection, God forbid we should fix it on her 
as crime; but if it were the affectation of affection, it was 
only art carried beyond the art it was designed to conceal. 

Then comes the extraordinary application to Dr. Storer for 
the certificate that he died of cholera. Dr. Storer swears that 
he had this interview with Mrs. Kinney on Tuesday, but 
neither can he escape the severe remarks of the counsel. They, 
as do all who know him, admit his correctness, intelligence and 
high character, but, nevertheless suppose he is mistaken in the 
day. You have his oath against the argument of the counsd. 
If it was on the day testified, what but consciousness of guilt 
could have feared suspicion before suspicion had been hinted 
to the prisoner? The counsel wish to make yon understand 
that she had been pointed at [out] at the funeral, as the mur- 
derer of her former husband, and therefore wanted the certifi- 
cate. The supposition is ingenious, but not correct. No such 
allusion was made at the funeral, nor is it in evidence that 
she had heard any thing of the poisoning then. 

The Chief Justice. Tou know Dr. Storer says that he had not 
spoken to her of It, but Dr. Hildreth bad heard of it on Sunday and 
Monday, and on Sunday it led to the second examination. 

Mr. Austin: The application for the certificate implies some 
cause for apprehension, and how can the transition be made 
to the death of her former husband, when not a word had 
been said about him? 

Then follows this transaction on the next Sunday when ^e 
is first informed that poison was found in the deceased, and 
her simple answer to this awful disclosure is “indeed!” It 
is said much .depends on the tone in which it was uttered. 
Try it through the gamut, and see if there is a tone for it that 
is not at discord with innocence. Why, gentlemen, to have 
thus received the first intelligence that her husband had died 
by violence, die must, if innocent, been wound up to a sto- 
icism unsurpassed in ancient sdiools. Miss Collins passes by 
and says “you have had an early visit?” “Yes,” was the re- 
ply, but not a word of the terrible discovery just disclosed to 
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her, and whidi she kept locked in her bosom as if she weie 
marble. 

And the counsel asks, “who is Miss CoUinsf “ That he can 
answer as well as I. You, gentlemen, have seen these several 
young ladies, who with so much modest dignity, propriety and 
discretion have passed through the extremely trying test of 
a public examination in a crowded Court; and when the 
learned gentleman asks, “who is Miss Collinsr* I can only 
answer that she, like the rest, is a splendid example of the re- 
sults of education in our public schools. 

I have suggested to you, that in the whole of this transac- 
tion the prisoner if guilty, proceeded step by step by strata- 
gem and contrivance. If so, the proceedings at the breakfast 
of Thursday morning are a part of it, and as such they are 
submitted to your consideration. 

I approach this topic with reluctance. The closing coun- 
sel has seen fit to make it the occasion or the cause of impu- 
tations, as gratuitous as they are uncourteous and untrue. 

Mr. Dexter. Do you mean to state that the facts are untruef 

Mr. Austin: I mean to say the imputations arc totally un- 
true, and I must beg your attention, gentlemen of the jury, 
while I explain. In the progress of this trial, each of the wit- 
nesses for the government were examined, cross-examined, and 
their answers taken down. The time of introducing the wit- 
nesses was the time for the other side to have objected to any 
portion of the testimony, and require that the govemmmit 
should state the object and relevancy; and when all was in, 
and this of Thursday morning with the rest, it was not and 
is not now believed by me that the gentlemen were or could be 
ignorant of the legitimate inference to be drawn from it. But 
if they had asked me privately, as a gentleman at the bar, 
they should have had my notes as freely as they have had 
every document and paper in this case. But instead of that, 
the junior counsel (Mr. Curtis), rises, and with great formal- 
ity, demands of the court to pass an order upon me, to show 
why I had offered evidence which the court had permitted to 
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go to the jury I It mi^t be pardonable in a young man, but 
he ahould have known better. 

The Court replied, as I was well aware they would, that 
this was not the time or place for such a requisition; and 
upon this the junior counsel indulged' in a strain of remark 
that mif^t require reply, but that 1 have no disposition to 
occupy your time or that of the Court in answering holiday 
speeches. It is perhaps well enough in a maiden speech, and 
I oug^t not to be surprised that the gentleman, feeling some* 
what of the importance of a militia officer with a new imi- 
form on for a holiday muster, should attempt to use the sword 
by his side in an attack upon the Government Officer. 

1 have never refused it to the senior couni^. He applied to 
me, not for himsdf, but with reference to his colleague. What 
then; was I to have submitted to the rebuke of this young 
man, by conceding it to him ? No : and I told the senior coun- 
sel that if he would make the statement to the Court or would 
say to me that he did not understand the use I intended to 
make of it, he should have it; and I wrote it out for that 
purpose in the midst of the tiiaL He has not said, and nevor 
will say, that he did not understand the legitimate inferences 
from that evidence. He now says he would not a^ it for him- 
self because I had denied it to his colleague, and by that he 
admits that he had aU he wanted, and only wanted it to 
cover his colleague. 

And yet he has told you that I have kept back an argument 
to spring it upon the prisoner! I confess I am restrained by 
the respect I feel for the Court, and for the solmnnity of the 
occasion, from retaliating upon him, as such discourteous, un- 
gmierous and unjust conduct deserves. 

It is Christmas day, and rarely are our Courts open on this 
day; but I well remember, thirty-four years ago, when they 
were open on this aimiversary for the investigation of a homi- 
cide committed at the hour of noon, upon the public exchange. 
It was a time of hi£^ excitement, of emotion, of feeling, of 
party. I remember the conduct of the defense on that oeca- 
si<ni, by one of the most gifted and doquent counsellors ever 
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known at this Bar ; and I remember the civility, the consider- 
ation and kindness with which he treated my predecessor. All 
the sensibilities I thmi may have had in relation to that trial, 
were long since buried in the grave, and I only regret that the 
learned counsel, who appears in this defense today, while he 
has somewhat of the ambition and much of the talent, has not 
inherited the courtesy of his father. 

[Mr. Austin alluded to the trial of Selfrldge for the murder of 
Charles Austin, n a cousin of the Attorney Ceneral. Selfridge was 
defended by Samuel Dexter,i2 father of Mr. Franklin Dexter.] 

I will now read to you the paper I had prepared to give the 
Counsel had he desired it for himself. I propose to draw 
from the facts at the breakfast, as follows : — 

‘*That there was poison — arsenic in the house. 

That Mrs. Kinney had possession of it. 

That she used it. 

That the probable object of using it was to produce the idea that 
the cholera prevailed in the family, and thus, by a general indis- 
position of jits members, countervail the belief that Mr. Kinney died 
by poison. 

That if the Jury believe the prisoner possessed arsenic on Thurs- 
day, and does not show whence or when she obtained it, they are 
warranted in the conclusion that it was in her possesion on Satur- 
day prevloua’* 

It is too late for me now to illustrate all the positions on 
which we rely in this cause, but the first suggestion in the 
preliminary inquiry was, if the prisoner poisoned the deceased 
where did she get the poison? Dr. Hildreth is entirely mis- 
taken when he says I told him it was important to find a 
paper in the house containing, or that had contained poison. 
It was found before I saw him, though not known to either. 
The paper is here, and you have the evidence. It is a strange 
coincidence. The deceased died of poison, and while no traces 
of it is found in his private drawers, there is found a paper 
marked poison, dropx>ed down at the spot whence was taken an 
article of food that poisoned the family. 

» See: 2 Am. St. Tr. 644. 

«See: 12 Am. St. Tr. 361: 12 Id. 338. 
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Was it not a most remarkable circumstance that the sick- 
ness of all the family, the finding of the paper, and the wish 
of the prisoner to obtain a certificate of diolera, should all 
turn up at once in the same house f If, indeed, the prisoner be 
the victim of circumstance in all this, it would almost seem 
she was the victim of a higher power, and that the finger of 
heaven points you to do your duty, be as serious as it may ! 

These are the circumstances in the case, and whether they 
are to be like chaff and of no effect, or like the arsenic fatal to 
human life, you are to judge. If we were permitted to consult 
only our feelings for the prisoner, I doubt not you would open 
the bar, relieve her from arrest, and say God speed to her, in 
her future journey of life. If guilty, she carries a wound 
within, no sympathy of earth can heal; but if innocent, God 
forbid that a hair of her head should be touched : all our feel- 
ing will be desire to relieve her from the imprisonment, the 
suffering, the anguish, she has endured, by this accusation and 
trial. 

Justice may authorize you to say so, by your verdict. I 
trust it may; but however you may feel for her. Justice has 
not an eye for one being alone. It looks to the whole com- 
munity, and however painful it may be to apply its sanctions 
to an individual, and she a helpless woman, the single infliction 
is more than relieved, whenever it is demanded by the shield it 
throws over the unprotected citizens of the Commonwealth. 

THE CHARGE OF THE CHIEF JUSTICE 

Chief Justice Shaw : Gentlemen of (he Jury — ^It is almost 
impossible to ezag^rate the importance to the defendant, to 
the community at large of this prosecution, and the weight of 
responsibility which it easts upon all those who are concerned 
in the conduct of the trial. On the one hand we are called 
upon to vindicate the law, for the protection of human life, in 
the domestic sanctuary, where man has garnered up his dear- 
est hopes, where he has a right to expect the highest security 
from fidelity and affection, and that too against a secret and 
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most atrocious crime from which neither manhood nor vigi- 
lance can guard him. 

On the other hand we see before us a female in the maturity 
of life, apparently talented, educated, and well connected, a 
widow and mother, relations commanding the deepest sym- 
pathy, charged with the darkest crime perhaps, which a 
woman and a wife can commit. If guilty, none of these rec- 
ommendations should shield her from that punishment which 
a crime so destructive to every community demands, — ^But 
should a woman so situated be convicted while under a false 
accusation, of so deep and atrocious a crime, it would not only 
be an irreparable and most deplorable act of injustice and 
wrong to her, but would bring discredit upon the law and 
upon the administration of criminal justice, which would 
destroy public confidence, and be productive of disastrous con- 
sequences to the community. Whatever tends to weaken the 
confidence of society in the power of the law to discover the 
guilty and protect the innocent from false accusations, tends 
in an equal degree to injure the efficacy of the law as a secur- 
ity for social rights. 

Considerations of this kind, arising spontaneously in the 
minds of every one charged by the law with an active partici- 
pation in the conduct of such a trial, necessarily lead to that 
feeling of deep responsibility which is thrown upon every 
member of the Court and Jury; an earnest wish and sincere 
desire to discover the truth, and to avoid error, mistake and 
false judgment, on the one hand or on the other. But from 
this responsibility there is no escape. When such an accusa- 
tion is made, it may be true, or it may not, and trial must be 
had. No other means can be used than are offered to human 
judgment, imperfect as it is, by the aid of the best wisdom 
which can be had, and under the guidance of those rules of 
law and evidence, which long experience has shown to afford 
the best means of discovering truth in a course of judicial 
proceeding. The conclusion to be drawn from these consider- 
ations is not that the jury are to be deterred from acting, but 
that they will bring to the inquiry the best powers of their 
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mindB in weighing the evidence, and applying the law with 
intelligaice and impartiality. But gentlemen, we have not 
only need of all the vigilance, intelligence, and impartiality, 
which the mind of man can exert, but of tlunt wisdom which 
cometh from above. Let us then humbly and fe^ently im< 
plore the divine blessing on this day’s duties, asking of the 
Author of all light, wisdom, and good to enlighten our minds, 
to purify our hearts, and enable us to discover and to follow 
the path of truth. 

The charge against the prisoner is that of murder ; the mur* 
der of her husband. The general definition of murder is the 
killing of any person under the protection of the law, with 
malice aforethought, either express or implied. Formerly, by 
the common law, the murder of a husband by a wife was con- 
sidered and called petit-treason. It was regarded as something 
more aggravated than common murder, inasmuch as it was in 
some measure a violation of that obligation of duty, somewhat 
in the nature of allegiance from a subject to a sovereign, which 
the wife owed the husband. It was also subject to what was 
regarded as a severe punishment, that of execution by burning. 
But this distinction is now done away, and the murder of a 
husband is put upon the same footing by the law, as the mur- 
der of any other person. 

The mode by which death may be caused, may be infinitely 
various; and in point of law the mode is immaterial, whether 
by wounds, by suffocation, starvation, exposure to ferocious 
animals, by poison, or indeed, any possible way in which, by 
human means, life may be overcome. 

In many cases, when it is clear that one person has directly 
or indirectly caused the death of another, the first great ques- 
tion, perhaps the only question is, whether it was by malice. — 
But when the accusation is of murder by poison, the question 
of malice can hardly arise, because the very case supposes 
design, preparation and purpose which amount to the sure 
indications of express malice. The deliberation and contri- 
vance necessary to accomplish the purxxuse, prove the existence 
of malice propense. It is therefore unnecessary to point out 
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the distinctions between expressed and implied malice, and 
hdmicide without malice, which are often amongst the most 
difficult inquiries, which can be pres^ted to the minds of a 
Jury. 

In order to ratablish the charge of murder by poison, it must 
appear that the accused with an intent to destroy the life of 
the deceased, or do him great bodily harm, wilfully prepared 
the poison, with an intent that the deceased or some other 
person should take it — and that either by her own hand or by 
some unintelligent, ignorant or unconscious agent, it was 
delivered to him to such intent ; that the deceased took it, and 
that such poison in fact caused the death. 

And these are the facts, which must be proved to the jury, 
in order to warrant a verdict of guilty in the present indict- 
ment against the prisoner. The main point is, that she wilfully 
prepared the poison, with an intent to destroy the life of her 
hu^iband, and that through her means pursuant to that intent 
it was administered to him and did cause his death. It is 
immaterial by what means it reached the deceased; it is in 
such case the gr<iilty contriver and not the unconscious agent, 
who is the sole author of the crime. An interesting case, illus- 
trative of tbia point, is stated in some of the old books. A 
man having for some cause malice against his wife, with an 
intent to destroy her life, charged an apple with poison, and 
watched a favorable opportunity to present it to his wife in a 
manner apparently kind and affectionate. She, in the spirit of 
maternal kindness, gave it to a child to eat, whom the father 
dearly loved. Although he witnessed the act, he was afraid 
to interfere lest he should expose himself; the child ate the 
apple and died. In contemplation of law, the child was ma- 
liciously destroyed by poison, and this was murder; but it is 
manifest that it was the guilty father, and not the unconscious 
and agonized mother, who was the sole author of the atrocious 
erime. 

If the facts thus stated, as constituting the legal description 
and definition of the offense, are all clearly and satisfactorily 
proved, either by positive or arcumstantial evidence, it is not 
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necessary to prove a motive to the crime. It is impossible so 
foul .an act can be lawful, and therefore the inducement, the 
motive, whatever it may be, must be unlawful; and such 
unjustifiable act upon an unlawful motive is the essence of 
the crime. 

In another view indeed, and in this very case, as may appear 
afterwards, the question of motive or no motive, may become 
very material. When the evidence is wholly or mainly cir- 
cumstantial, the absence of any motive is a very strong cir- 
cumstance against the conclusive character of a train of other 
circumstances, having a general tendency to establish the 
accusation. This is founded upon the obvious consideration 
from conviction and experience, that no man will commit a 
heinous crime^ thereby violating his own strong natural sense 
of justice and the dear dictates of conscience, and expose him- 
self to the severe punishments of the law, without a motive, 
and even without a strong and urgent motive. Such consid- 
erations would be greatly strengthened by proof, if it exist, 
that so far as the motives, dispositions and feelings of the 
accused are disdosed, either by conduct or language; they 
would lead to an ^tirely opposite course of conduct. 

So on the contrary, in a case of circumstantial evidence, 
where there is evidence tending to establish guilt, the force of 
such evidence will be much heightened by proof that the 
accused had, by language or conduct, manifested a hostile dis- 
position toward the deceased. The Jury are, therefore, to 
consider that if the fact of wilful killing is otherwise proved, 
it is not necessary to prove any motive to constitute the crime 
of murder — ^when the question is upon the fact itsdf , whether 
the accused did wilfully cause the death of the deceased, the 
presence or absence of any motive to the act, is a very im- 
portant circumstance in estimating the force and weight of 
the other evidence. 

This distinction is more important, and more fully pre- 
sented to the jury in the present case, because the charge 
against the defendant rests wholly on circumstantial evidence. 
The faet which constitutes the erime whidi is charged in this 
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indictment against the defendant, and which is denied by her 
plea of not guilty, and thus put in issue, is that the deceased 
died by poison, that it was wilfully and purposely prepared 
by the defendant, with the design of destroying his life, — 
that it was administered to him by her, with her own hand, 
or through some other agency, and that he died from that 
cause. 

It is obvious, from a general view of the evidence, that there 
is no positive evidence of the fact that she wilfully prepared 
and administered the poison, which is essential to the proof of 
the crime: — that is, there is no witness who professes to have 
seen the act done. It is therefore to be proved, if proved at all, 
by circumstances, which taken altogether, are of so conclusive 
a character that they conclude to the proof of the fact, and 
leave no reasonable doubt upon the mind of its actual truth. 

These circumstances may be stated, in general terms to be, 
that the post mortem examination and detection of arsenic in 
the stomach of the deceased, taken in coimection with the 
symptoms of his sickness, show that he died by arsenic — ^that 
she was so situated that she could have prepared and adminis- 
tered it — that such was her language and conduct, preceding, 
at the time of tind subsequent to his death, as to lead to a 
strong belief that she did wilfully prepare and administer the 
poisonous drug ; and that any and all other supposable modes 
of accounting for the facts are too remote and improbable to 
be entertained; and that these circumstances, taken together, 
are of so conclusive a character, as to leave no reasonable doubt 
of the truth of the fact charged. If it fails of satisfying these 
conditions, and if it does leave a reasonable doubt, then the 
defendant will be entitled to an acquittal. 

In considering the distinctions between positive and cir- 
cumstantial evidence, each has its advantages and disadvan- 
tages. In case of positive evidence, where credit can be placed 
upon the witnesses, if they are persons of good character, free 
from all suspicion or participation in the alleged crime, and 
without interest or apparent prejudice, their testimony to the 
fact on their own knowledge, is more satisfactory than circum- 
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stantial evidence, because it points directly to the facts to be 
proved, and avoids the danger arising from any error or 
infirmity of judgment in drawing inferences from other facts. 
— ^But the witness, or even two or more witnesses, may be 
entitled to very little credit; they may have a deep interest 
in screening themselves, and may do it by concealment and 
perjury. They may be of infamous character for truth, or 
otherwise shown to be unworthy of credit. It is quite obvious 
therefore, that positive evidence may or may not be satisfac- 
tory. 

Circumstantial evidence depends, in the first instance, like 
positive, upon the credit due to the witnesses who testify to 
the facts, and then upon the pertinency and correctness of 
the inferences the jury may draw from the facts proved ; and 
thus circumstantial evidence is exposed to one additional 
source of error, that does not affect positive testimony. But 
it is considered as a set-off to this, that as the different circum- 
stances to be proved often come from different witnesses, there 
is much less room for combination and contrivance, and that 
a well connected train of circumstances can hardly be invented 
by art and contrivance which can lead to a false conclusion, 
and which must be detected by some of the various tests which 
experience has suggested the modes of applying. 

In weighing circumstantial evidence, several considerations 
are to be kept steadily in view. 

1st. The facts from which an inference is to be drawn, that 
is the circumstances must all be proved by competent and sat- 
isfactory evidence, and eadi by the separate and independait 
proof offered to sustain it. 

2d. That they must be exclusive of any other reasonable or 
probable hypothesis, which does not include the fact sought to 
be proved. If all the facts and circumstances proved may be 
true and do not conclude to the guilt of the accused; or in 
other words if all the facts proved may be true and yet the 
defendant be innocent, they do not constitute that body of 
proof beyond reasonable doubt, which is necessary to establish 
the charge. 
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In considering various hypotheses suggested for the purpose 
of accounting for the facts, consistent with the innocence of 
the party, it is not enough, however, to suggest a remote, bare 
possibility that the death might have occurred, or the poison- 
ous drug been received in some other way than that charged 
in the indictment, especially if a probable ground has been 
shown by the evidence offered to support the allegation ; but 
if the facts, or all the proof taken together, can be accounted 
for, by any reasonable and natural supposition of facts which 
may be consistent alike with the innocence or the guilt of the 
accused, they are not sufficiently conclusive to amount to legal 
proof of the fact. Nor would a mere probability, where the 
evidence of guilt barely preponderates, be sufficient. It must 
be that which so far exdudes all other suppositions as to place 
the guilt of the accused beyond reasonable doubt 

One other remark of a general character is to be submitted 
to the jury, in connection with a statement of the legal prin- 
ciple respecting the burden of proof. The burden of proof 
is upon the conductors of the prosecution to establish the fact 
charged, to-wit, that the defendant wilfully prepared, and 
purposely administered the poison, by herself or by some other 
means. Supposing it proved that the deceased died by arsenic, 
and supi)osing the government offered some evidence tending 
to prove it; then if the defendant offer proof in support of 
the probability that the finding of the poison in the stomach 
of the deceased, may have been caused by some other means, 
it is not necessary for her to prove the truth of such supposi- 
tion; — that is, that it did happen in such other way. It is 
sufficient if the proof leaves the jury in doubt whether it hap- 
pened in one or the other of the two modes. By way of illus- 
tration ; if all the evidence left it in doubt whether, if the 
poison was wilfully administered by anybody, it was by the 
will and design of the accused, or by the deceased himself, and 
the evidence left it in doubt by which, it would not be con- 
riusive of the guilt of the defendant. 

The presumption of law is, in the outset, that the party ac- 
cused is innocent, and unless the proof rebuts that presump- 
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tion, and conclnsively proves the goilt of the defendant, she 
will he entitled to a verdict. That proof is to be considered 
according to the rules which have been already suggested in 
regard to circumstantial evidence. These are all the principles 
of the law which I apprehend are applicable to this case ; and 
it is for you, gentlemen, to consider and apply them. 

I do not think it necessary to go over the evidence minutely, 
it having been thoroughly argued, and I shall allude to it as 
facts tmderstood by you. You have the testimony of Mr. Good- 
win as to the sediment in the tea which the deceased drank 
on Saturday ni^t. He says that he saw a sediment in the 
tea. If there was, was it arsenic? Was it put there by the 
defendant, and if so was it wilfully done with the design to 
destroy the life of the deceased? AU this must be proved or 
it does not touch the defendant. One of the facts relied on is 
the sickness of the witness, Mr. Goodwin. Could the tea 
have been the only cause of that sickness? If the watching, 
the fetid odor and other causes might reasonably have pro- 
duced it, it would le{^ to no conclusion against the defendant. 
If another had drank of the tea and been injured by it, and 
it was shown to have been the effect of arsenic, that would 
have been a strong circumstance; but before you can come to 
that conclusion, it must be proved that the sickness was caused 
by arsenic in the tea. The white sediment is too slight a cir- 
cumstance of itself, because any other white substance might 
have been there, without the presence of arsenic; and it is 
here necessary for me to caution you against heaping suspicion 
on suspicion, to arrive at a conclusion. It does not foUow that 
because arsenic was foimd in the body of the deceased, it was 
conveyed there by the tea, because it might readily happen 
from other causes. 

But, gentlemen, I must hasten over these circumstances. If 
the facts in the case can be reasonably accounted for, consist- 
ent with the innocence of the defendant, she is entitled to an 
acquittal. The Government must not only prove that the death 
was by poison, but must also prove that the defendant wilfully 
administered it, before she can be placed on her defmise ; for 
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the proof of poison as the cause of the death, would not alone, 
require any defense on her part. 

The learned Attorney General, in his able argument, stated 
that in charges of poisoning, in order to convict, you must 
have proof that the drug was found in the body of the de- 
ceased, and that he died of it. But you must go one step 
further, and prove that it was wilfully given, as it might have 
been done by accident or mistake. This is the corpus delicti, 
the body of the crime, which must be the foundation of the 
diarge. 

As to possibility, that the death may have been produced by 
another cause, it must not be bare possibility, but a reasonable 
possibility founded on rational causes, and not a remote con- 
tingent possibility. If the proof is that the deceased party 
has been exposed to two causes of death, and a doubt is left 
between the two, there can be no certain conclusion drawn as 
to either and the crime is not established. 

It seems that the deceased went to Dr. Bachelder some days 
previous to his death, for medical advice, though, probably 
from shame of his disease, he did not give his name. One of 
the suppositions for the defense is, that the death may have 
been caused from that source. Now as it regards that prac- 
tice, Dr. Bachelder says he did not administer the bowel pill 
till Saturday evening. Gentlemen, it is for you to consider 
testimony, and when one witness is contradicted by another, 
you must weigh it. Dr. Harrington says that Dr. Bachelder 
told him he did before that administer that pill to the de- 
ceased. 

It is stated to you by the physicians, that arsenic is admin- 
istered in the particular disease for which the deceased was 
under treatment, yet if you are satisfied that in this case it was 
skillfully used by Dr. Bachelder, if at all, it cannot account 
for the quantity of arsenic alleged to have been found in the 
deceased. But the bowel pill is not shown in its component 
parts, and Dr. Bachelder is contradicted in his statement that 
he never used arsenic as a remedy. You will consider the 
grounds upon which this suggestion is made, that the poison 
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was administered in these forms, by want of skill, mistake or 
accident. 

Bnt the more important suggestion is that the deceased came 
to his death by suicide. It is not, however, as if he were on 
trial, or his memory on trial, if such a thing could be, that you 
are to apply the evidence to this inquiry, because if the fact 
of suicide were then left in doubt, upon the evidence, he could 
not be convicted. The dead man is not on trial, and your 
verdict should not and cannot affect him. The question to be 
considered here is, that if the rational ground for believing 
that the death was by suicide, lead to doubt whether the de- 
fendant did it, you must acquit. 

On this point the evidence is that the deceased had given 
indications of being tired of life; that he had been to a phy- 
sician to prescribe for an odious disease ; and that the burden 
of life being heavy, and this disease breaking out, led to the 
commission of suicide; and if so, it would put an end to the 
case, without further inquiry. It appears that he was insolv- 
ent at his death, and owed about $2000; and that after the 
settlement of the estate, including his wife’s property, which 
by law was his, although she kept a milliner’s shop, the ex- 
penses and charges left but eighty-nine dollars, which was al- 
lowed to the widow by the Judge of Probate. Well, that is 
not a very strong circumstance, for it is by no means uncom- 
mon for men who are in debt or insolvent, to get along without 
committing suicide. So of intemperance and gaming; but 
you are to take it aU together, and judge of it, in connection 
with his temperament, threats or other indications of such a 
tendency. In this relation it is your duty to consider the 
testimony of Mr. Edward L. Tucker, to whom, if he is to be 
believed, the deceased had said that he had once attempted his 
life, and that, at times, he did not know whether to go home 
to his wife, or make way with himself. His testimony is called 
in question, and this is for your determination. — ^He appears 
here with some zeal, but I see nothing in his testimony that 
does not entitle him to a reasonable belief. As to his volun- 
teering, and writing a letter, offering to be a witness, it is to 
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supposed that when a matter like this goes abroad in the news- 
papers, it is likely to lead to suggestions of evidence, and 
produce calls for witnesses. 

If then, upon the evidence, the suppositions of murder or 
suicide as the cause of the death, are equally probable, you 
can infer neither, and suicide would be as rational as murder. 
Both these conclusions are unreasonable a priori . — He dies of 
poison, and in the absence of evidence, as to who administered 
it, it might as well have been the husband as the wife. It is 
not a mere preponderance of probabilities between the two, 
but to arrive at the conclusion of guilt, the evidence must 
exclude all other reasonable conclusions. 

It has been said, in the argument for the prosecution, that 
a Ttian will not avow a purpose of suicide, if he intends to 
commit it. But it may be intimated before the purpose is 
fully formed and this would have a tendency to show that his 
mind was brooding over it, as one of the modes of escaping 
the ills of life. In this connection you will consider the bear- 
ing of the several intimations of such a purpose, as testified 
by the witnesses. 

The supposed contradictory statements of the defendant as 
to the cause of her husband’s death, are relied on as proof of 
guilt. Of the bearing of these you will judge. One mode of 
accounting for her different statements at different times may 
be this. There is no evidence of her knowing that he was 
affected with a disgraceful disease, until Satuirday evening 
preceding his death. He had, as was then supposed, been 
laboring under cholera, and he had concealed from his wife 
that he had been taking medicine for another disease. At that 
time he was in extremis, and he found it necessary to disclose 
to her, or was prevailed on to do so, that he had been to Dr. 
Baehelder. This led to sending for him, and when she showed 
him into her husband’s room, she says, “There is the man 
you have given medicine to, and you know for what.” When, 
after the death. Dr. Storer suggested to her that the deceased 
mi^t have died by poison administered by himself, she said, 
**No, I do not think Gteorge could have done it, as if at- 
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tributing his death then, in her own mind, to cholera or to 
what had occurred between him and Dr. Bachelder. Subse- 
quently, when Miss Collins had been to Dr. Storer, and learned 
that poison had been found in the deceased, and returned and 
told it to the defendant, she then said, “Would to God that 
he would show the mystery why Geoge had done it.” The 
suggestion of the Counsel for the defense, in explanation of 
this apparent contradiotion is, that when the reply to Dr. 
Storer was made, she did not know that poison had been found 
and was in doubt as to the cause of the death, but on learning 
that fact, the suspicion of suicide was entertained. 

It is also suggested, that to the world generally, she did not 
wish to admit the idea of death by his own hand, and there- 
fore, she would not disclose it or repel it. At another time 
she said to Miss Hosford, the niece, in alluding to the condi- 
tion she had seen him in, on a particular occasion, when ex- 
cited by liquor, that perhaps he was taken away in mercy. 
Now, gentlemen, when placed in the situation the prisoner 
was, it is difficult to say how a person would act, especially 
when there were intimations that the party herself mi^t be 
called upon to answer for the death. The very apprdiension 
of being brought to a public trial is what a woman, though 
innocent, would greatly dread, and the different remarks and 
views, and apparent contradictions in the defendant, may thus 
be accounted for. 

You will recollect another conversation at Thetford. She 
then intimated that her husband had died by his own hmid, 
and that he exclaimed, ‘ ‘ Oh God, have I killed myself ! ’ ’ Now 
this may be taken, either as an intimation of direct agency, 
by suicide, or that he had brought upon himself a series of 
evils that had resulted in death. This is in evidence. It comes 
from her, and in fact what she and the deceased have said, 
constitutes a large part of the testimony. We have at times 
apprehended that it was taking too wide a range, but it has 
been difficult to limit it, because open to the question whether 
he may have accelerated his death. 

You have been asked what amount of drcumstantial evi- 
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deiiC6 you will require, in order to convict. The amount neces- 
sary, is first that the facts are all proved beyond reasonable 
doubt, and second, that the conclusions are correctly drawn, 
and exclude all other fair conditions. That is the amount 
of evidence required, and if the facts cannot be proved, the 
prisoner must be acquitted ; and although the party might be 
discharged from this bar, and universal suspicion still rest 
upon the public mind, the verdict is right, because the evi- 
dence is in doubt. 

So far as there is proof of any attempt to conceal and per- 
vert the truth, it is evidence tending to show guilt ; and on the 
other hand, if the defendant has facilitated inquiry, and not 
objected to investigations that might expose guilt, if it existed, 
it is to be taken as proof of innocence; and in this light you 
will consider the readiness with which the defendant assented 
to the post mortem examination. It could not have been held 
if she had objected to it, and indeed they had no right to do 
it, but by her consent, although it was an interesting case, in 
which, as a matter of science, such a course was desirable and 
proi>er. The attempt to obtain a certificate of death by chol- 
era, is strongly urged against the accused. Now, if believing 
that her husband died of poison, she asked for a certificate of 
cholera, that would be a strong circumstance, and here the 
precise time of the request, is very material If it were on 
Tuesday or after she had heard of suspicions against herself, 
and before she knew the doctors had changed their first im- 
pressions as to cholera, and detected poison, it would be nat- 
ural, but if after she knew the death was by poison, she ap- 
plied for a certificate, it would lead to an opposite conclusion. 

The fact of finding the poison, was not made known to her, 
by Dr. Storer, until the Sunday after his death, and she ap- 
plied for the certificate on Tuesday or Wednesday. Another 
fact is in evidence that she told Dr. Storer she had been 
I>ointed out as the poisoner, before she knew the jioison was 
found, and tbis is supposed to have been an outbreak of con- 
scious guilt before accusation. On the other hand, it is said 
that rumors an d reports were then in mrculation. Were there 
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such surmises at that time? It appears that Dr. Storer did 
not pronounce an opinionn that the death was from poison 
until the diemical analysis was made, and yet on Sunday, the 
day of the death, he had said to Dr. Hildreth, “if you wiU 
keep our secret we will tell you there ;were indications of poi- 
son.” There were surmises then of poison, and when were 
the rumors i^oat? Cheatham and Ridley say t^t they did 
hear such remarks, in connection with the defendant, in the 
crowd at the funeral. It may be true that die did not hear 
what they did, but if they heard it spoken of, probably it was 
spoken of by others, and if by others, she may have heard it, 
and if she did, it repels the inference of preconceived appre- 
hension before suspicion. 

It becomes necessary here to allude to another circumstance, 
the alleged design to cover up the real cause of the death, and 
convey the impression that cholera was in the family, by the 
occurrences of Thursday morning; but the first, and most 
material point, is to show that the defendant must have put 
arsenic into some of the articles used at the breakfast. Now 
the fact is that she was sick herself, after the breakfast, and to 
repel this, it is suggested that she did not intend to take life, 
and only to produce sickness and not to kill ; but before you 
reach this, you must be satisfied that she put arsenic into the 
food. The fact on which this theory is built is, that blue 
paper was found, marked “poison.” Did it contain arsenic, 
and did she put it in the food ? If so, the inference is estab- 
lished; but if these facts are in doubt, it fails. 

There are a great many other circumstances in the case, but 
it is not necessary to go over them. With respect to the pur- 
chasing of arsenic at Dr. Mead’s shop, it is entirely out of the 
question ; it is not proved that she was the woman who bought 
it, nor is the transaction in any way traced to her. Then, 
gentlemen, consider the conduct of the prisoner before and 
while her husband was sick. It appears that they had lived 
happily together, that no known differences or dissensions ex- 
isted, and on the whole her conduct in this respect appears to 
be free from blame. Now, conduct of this sort, in the relations 
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between the parties, or in the last sickness, is not material of 
itself, but in a charge of .administering poison, where one of 
the two may have done it, the husband or the wife, that con- 
duct favors the supposition that she did not do it. 

One of the suggestions on the part of the prosecution is 
contrivance and preparation with reference to the act, and if 
there had been any such, it would be a strong circiunstance. 
It is urged, in this connection, that with reference to the 
events of the Thursday breakfast, she sent her little daughter 
out of the way to Vermont; but if there are other natural 
causes for the child’s going, such as that she was rendered 
nervous by discovering the blood on the dead body, or that 
she was attached to Harriet Hosford, who was going to Thet- 
ford, and her mother intending to follow; that circumstance 
onn have no bearing in the case. So in all other supposed 
indications of contrivance, the question is whether there is any 
thing in the proceedings and conduct of the defendant that 
shows there was preparation and design, which cannot be rea- 
sonably attributed to some other cause consistent with her 
innocence. The learned counsel for the defense alluded to 
several circumstances that are entitled to weight. She sent for 
Mrs. Varney, and desired her to come as soon possible, md 
when Miss Collins, who was residing in the house, was going 
away to pass Saturday at Charlestown, Mrs. Kinney urged her 
to come back, and she did. Was this consistent with the fact 
that she was meditating this crime? If so, would she send for 
persons to be present, who might be witnesses against her, or 
would she get all she could out of the way? 

Another circumstance relied on, is her telling Dr. Bachelder 
that she feared her husband would not get well, and giving 
as a reason, that a former husband had died much in the same 
way. Now if it were proved, or were capable of proof m this 
trial, that a former husband died of poison, it would have 
weight; but if she then supposed the sickness to be cholera 
and her former husband had died of it, or a similar diseas^ 
it was natural she should express fears. In all matters o 
conduct and expressions under circumstances like these, it is 
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difficult to tell what a person may do : the facts are before you, 
jud^ you. If she were desirous of preserving her husband’s 
memory from blame, and at the same time knew his failings 
and habits, she might express herself stronger or differently, 
to some than to others. Thus she told his niece, Harriet Hos- 
ford, of his dissipation, but desired she would not mention it 
to others, while to others she might decline speaking of it, or 
give a different impression. 

With regard to motive you will judge of its weight in the 
case. The suggestion by the Government is, that incited by 
jealousy at the discovery of the secret condition of the hus- 
band, she was impelled to take his life. On the other hand it 
is urged that the harmony between them and the kindness of 
the wife, to the last, repel the suggestion of any such motive ; 
and it is in evidence that the husband used the certainly strong 
expression in regard to the conduct of the wife, that he never 
saw a scowl on her face. It is also contended that the ques- 
tion of motive goes stronger to prove suicide by him than mur- 
der by her; and in this view it is therefore a comparison of 
motive. 

I will not detain you longer upon a review of the evidence, 
as I should have done had I time to go over it, and you were 
not fatigued tonight by the great length of the trial But 
gentlemen, the case is one of circumstantial evidence, and it is 
necessary for the Government to make out to your satisfaction, 
that the crime was committed, that the defendant knowingly 
and wilfully administered the poison, by herself or another, 
and that death ensued. If on a full consideration of the evi- 
dence all of these facts are not made out, then there is no suf- 
ficimit ground for a conviction ; or if a reasonable doubt rests 
upon the facts, then she is entitled to an acquittal. I have no 
doubt you will pve to the case all the consideration it deserves 
and rendmr such a verdict as your duty to the community re- 
quires, and that will be satisfactory to yourselves and to the 
country. 
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THE VERDICT 

The Jury were absent from their seats three minutes, and 
returned with a verdict of Nor Guilty. The announcement 
was received with an applause that could not be repressed, and 
after Mrs. Kinney was discharged, the crowd went into the 
street and gave expression to their feelings in cheers. 

The Boston lawyer who made a full report of the trial says 
at the end of his pamphlet : 

“Having minutely taken all the testimony and arguments in 
this case, which the reporter began with a strong prepossession 
from public rumor, he feels bound in justice to say that in his 
opinion, and as far as he knows, that of the entire Bar, the 
Government not only failed to show the guilt of Mrs. Kinney, 
but the evidence proved her innocence and ought to relieve 
her from all unjust suspicion.** 


THE TRIAL OF LIEUTENANT JAMES REN- 
SHAW FOR OPPRESSIVE AND UNBECOMING 
CONDUCT, NEW YORK, 1808. 

f THE NARRATIVE. 

Captain Petty of the Schooner Speedy employed a New 
York lawyer named Strong to bring an action for damages 
and related to him the following story : That he was on board 
his ship one day when he was hailed by a United States gnn- 
boat, and told by its commander, Lieutenant Benshaw, that 
he was to come on board at once and pilot the boat to a harbor. 
He said he would do it for ten dollars, to which ihe com- 
mander replied that he would be d d if he would give him 

ten cents. The captain refused to do anything, whereupon the 
commander took him by force from his schooner and com- 
pelled him to take the boat, telling him .that if he ran it 
aground he would be shot. Then in order that he should have 
his services again when he put to sea, he put him in irons. 
Petty in a few days made his escape to another sdiooner, but 
was followed by Lieutenant Benshaw, who told him that if he 
did not come ba(^ he would send a force to bring him and 
would cut him in mincemeat and destroy his sdiooner. When 
the commander went to get the men, the captain was able to 
reach his own ship and sail away, and escape the threatened 
punishment. 

This being published in a city newspaper, the Secretary of 
the Navy ordered an investigation ; a Naval Court of Inquiry 
duly assembled and after hearing all the evidence presented, 
unanimously reported that the diarge was false, which find- 
ing was approved by the Secretary of the Navy. 

But there was more to follow. See post p. 659. 
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THE TRIAL." 

In a Naval Court of Inquiry, New York, September, 1808. 

Lieutenant Jacob Jones,* President. 
Lieutenant Samuel Angus,® 

Lieutenant Charles Ludlow." 


September 25. 


On September 2, 1808, David Petty made affidavit as fol- 
lows, which was printed in a New York newspaper, the Com- 
mercial Advertiser, the following charges, viz. : 

That he was the master and commander of the Schooner Speedy 
of Brookhaven. That on the 19th day of August last past, he was 
sailing in the said schooner on the south side of Long Island, bound 
from New York to Coriches In Brookhaven, and when opposite Gilgo 
Gut he was fired at and brought to by gun-boat No. 40, commanded 
by James Renshaw, who sent a barge on board the deponent’s 
schooner, and after examining her permitted her to proceed on her 
voyage. That after she had proceeded about one mile to the wind- 
ward, he was again fired at and compelled to bear away and come 
under the lee of the gun-boat, when the commander demanded the 


iBiblioprophi/. Proceedings of the Naval Court of Inaulry, held 
by Order of the Secretary of the Navy. Appendix to Trial of Ren- 
Shaw. See post p. 660. 

2 See: 1 Am. St. Tr. 640. 

• Angus, Samuel (1784-1840). Bom .^'^^^I^fnV'^iROT- 

Navy 1799- on board the Constellation, 1800; Lieutenant. W07, 
wSed severely on board the JoHn Adams. 1812; Master Com- 
mandant, 181S; Captain, 1816. Died Geneva, N. Y. 

See Callahan (E. W.) list of ofllcers of the Navy of the U S. ^d 
of the Marine Corps. 1776-1900. . . . 1901. Hammereley (Th H. C 
Reg. U. S. Navy and Marine Corps . . . 1882. Maclay (E. S.) Hist. 

U. S. Navy, 1776-1898. isca. 

• Ludlow, Chablbs. Midshipman, Nov., 17 , cgm- 

reslgiied. Aug., 1811; reappointed Lieutenant, Sept. 1811. Com 

mander, Dec., 1811; resigned. May, 1813. Maclay 

See Callahan (E. ^ lleltlsnant of 

(E. S.) see ante, mentions Charles Ludlow as senior 

the President In 181L 1910* "There were 

PauUin (C. O.) Commodore 'a ’.vixen.' Lt Charles 

in New York under his (Rodger’s) command Vixen, 

Lndlow, In 1809." 
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deponent to come on board and pilot him into Fire Island inlet, 
which the deponent consented to do for ten dollars; to which the 
commander replied that **he would be damned if he would give him 
ten cents/' and added that if the deponent did not obey, his schooner 
should not be permitted to leave the gun-boat; whereupon the de- 
ponent persisted in his refusal; the said commander sent his barge 
on board the schooner, with orders to take by force the deponent 
or one of his men out of the schooner and bring him on board the 
gun-boat. That the deponent was thereby compelled, without his 
consent, to leave his own vessel and go on board the gun-boat, where 
he was kept and detained three days. That not being able to beat 
up to Fire Inlet, they were obliged to go into Gilgo Gut, with the 
navigation of which the deponent was totally unacquainted, and on 
his mentioning that circumstance to the commander, was told by 
him, "that if he, the deponent, run the gun-boat aground he should 
be shot." That having passed the Gut in safety, and the gun-boat 
anchored in the bay, the deponent was on the following day, by 
order of the said commander, put in ironSy with handcuffs on his 
vyrists and shackles on his legSy and kept so in irons for one whole 
day and nighty during which time he had very little refreshment 
and was treated with much abuse by the said commander. And the 
deponent did further protest and swear that he knows of no reason 
for such treatment from the said commander, except his wishes to 
detain the deponent on board until such time as he should see lit 
to go to sea, and require the deponent's aid in navigating the gun- 
boat out of the Gut. That on Sunday the 21st day of the aforesaid 
month of August, about noon, some persons were coming on board 
the said gun-boat while lying at anchor in the bay, and before they 
reached her, the said commander ordered the irons to be taken off 
the deponent. That in the afternoon of the same day the said com- 
mander wishing to go on board of a brig that lay at no great dis- 
tance on the beach, the deponent requested and obtained leave to 
go with him. That after visiting her, he was ordered by the com- 
mander to return on board the gun-boat which the deponent refused 
to do — ^whereupon the commander presented a sharp pointed cane 
at the deponent's breast, and thrust the same at him several times, 
in order to compel him to go. He then ordered two of his men to 
seize the deponent, and to tie him and take him on board the gun- 
boat. That they did seize and throw him down — ^whereupon a per- 
son belonging to the said brig Interfered, and took up a large maul 
with which he threatened to strike them unless they would release 
the deponent; that they then let up the deponent, after which the 
commander abused him with very Insolent and profane language, 
threatening that he would cut him in rndnoe-meaty and destroy his 
schooner. He then ordered one of his men to stand by the deponent 
with a loaded musket and to shoot him through In case he offered 
to stir, while he, the commander, could go on board the gun-boat 
and get a reinforcement of men, in order to compel the deponent 
to go on board the gun-boat, taking the said sentinel with him, and 
while he was gone the deponent procured two men of his acquaint- 
ance from the said brig to carry him in a boat on board his own 
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vessel, then lying at Fire Island, about 12 miles to the eastward 
and so elude the said commander. 

The Secretary of the Navy, Robert Smith,® deeming the 
charge to so seriously implicate Lieutenant Renshaw of the 
U. S. Navy that an investigation of the circumstances was 
indispensible, ordered Commander John Rodgers® to institute 


((Smith, Robebt (1757-1842). Born Lancaster, Pa. Volunteer In 
Revolutionary war and served at Brandywine; member Maryland 
Legislature; was successively Attorney General, Secretary of the 
Navy and Secretary of State. Died in Baltimore. 

« Rodgers, John (1773-1838). Born in Hartford Co., Md.; his father 
moved to Havre de Grace 1780, where he kept a well-known tavern; 
apprenticed to Captain Benjamin Polger in Merchant Marine serv- 
ice, 1784. When not yet 18 was made first mate of the Harmony; 
given command the Jane, 1793; left merchant marine service to 
become Lieutenant in U. S. Navy. 1798, being appointed by President 
Adams; assigned to the Constellation and was soon made executive 
officer. His first sea fight was between the Constellation and the 
Insurgente (a French ship of war), Feb. 9, 1799. For his part in 
the capture of the Insurgente he received a vote of thanks from 
Congress and a silver medal. Promoted to Captain, 1799, and given 
command of the Maryland. In 1801 he was bearer of dispatches to 
France. In 1802 was assigned to the John Adams with 
souadron operating against the Barbary States; in May, 1803, he 
captured the Moorish ship Meshouda; July 21, 1803, in co-oper^ion 
with the Enterprise he engaged nine gun-boats and destroys a 
Tripolitan corsair. In Dec., 1803. was given the Conflrrees and joln^ 
Commodore Barron’s Squadron in the Mediterran^n. In 1805 
succeeded to the command of the station. In June, *** 
from the Bashaw of Tripoli a treaty abolishing toe her^ 

tofore exacted not only from the United 

European powers and also immunity b5 S 

bondage to their captives. The same yearj>e ‘^SO^until 

Tunis to sign a similar treaty. Returned home and from 1809 untu 
1812 commanded the Atlantic home squadron with 
flag-ship (affording protection to Amerlc^ in 

Sion In the Britteh navy). ^^iie off of Cape Henry 

court-martial of Barron. On May 16, Isii, wniie ou which 

the President (Rodgers commanding) tolled “ thra^opened 

failed to respond but fired on the,i^s»f»‘-The latter toen o^ 

Are with the result that the Little to® 

was crippled. As “t o^'inqulry exonerated 

helped to hasten the declared Rodgers sailed 

Rodgers (Aug. 80, 1811). When war w 

from New York wito his squadron. ^ encounter. Appointed 
tured 23 ^ses and was wounded in o . firing part of 

June. 1814, to command Guerriere (a new frigate). 


654 


XVIL AMERICAN STATE TRIALS. 


an inquiry into the circumstances of the ease and to make a 
repolH; to him, the Secretary. 

Thereupon the said Commander John Bodgers ordered the 
above Court of Inquiry to assemble on board the United States 
Bomb Ketch Etna on Monday, September 26, at 9 o’clock 
a. m., to inquire minutely and particularly into the conduct 
of Lieutenant James Benshaw, commanding the United States 
Gunboat No. 40, on the said charges of the said David Petty. 
They were directed to appoint Fleet Surgeon as Judge Advo- 
cate and to transmit the proceedings to him , the said John 
Rodgers, that he may forward the same to the Secretary of the 
Navy, to receive his further orders. 

The trial began today. 

Samuel R. Mabshall, Jvdge Advocate. 

THE EVIDENCE. 

Richard Miilikin: Am master’s give him ten cents, but told him 
mate. On 19th August, 7 a. m., he would send a man on board 
Lieutenant Renshaw in the gun- to assist In working her If he 
boat No. 40, brougbt-to a schooner would come on board, and if be 
commanded by Petty, and asked would not come or send a man, 
him to take the gun-boat In. be would detain the boat and 
Petty asked what be would give, follow her In. Petty then came 
Lieutenant Renshaw demanded on board and ordered sail for the 
what he would ask. Petty an- Inlet, but as the wind hauled to 
swered, ten dollars. Lieutmiaat the east and the boat made no 
Renshaw replied be would not way, he advised Renshaw to go 

1814 he was in Baltimore commanding the sailors and marines in 
co-operation with the militia in the battles of North Point and the 
attack on Ft Henry; 1815, president Board of Navy Commissioners; 

resigned to take command of a squadron to suppress piracy 
in the West Indiea In 1818 was offered by President Monroe the 
Secretaryship of the Navy, but declined. Oct 6, 1821, became the 
senior officer of the navy. In 1823 he served for a short time as 
Secretary of the Navy ad interim. Prom 1824 to 1827 ho com- 
manded the Mediterranean squadron; 1827, again president of the 
navy board until 1837. Died in Pblladelpbla. See Bailey (I. H.) Am. 
Naval Blog. 1816; Brown (J. H.) Am. Naval Heroes. 1776-1898; 
Naval Bncyc. 1881 (Hammersley & Co.); Paullln .(C. 0.) Comi* 
modore John Rodgers, 1778-1838, 1910. The Naval Encyclopedia says 
Rodgers was bom 1771. PauUin (C. O.) quoting from Rodger’s auto- 
biography says, 1778; Paullin quoting from tombstone (Congres- 
sional cemtery. Wash., D. C.), says 1772. 
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Into Gilo Gut as it was a good 
harbor. He took the boat in and 
he went on shore to gun. He 
remained on board three days, 
going on shore frequently and 
appeared satisfied and expressed 
himself he was well used, even 
better than he would have been 
on board his own vessel, as he 
messed with Lieutenant Ren- 
Bhaw. 

The Coubt: Did you see any 
violence used to the person of 
Petty, such as putting him in 
irons or attempting to confine 
or threaten him? I never did. 
Believe that he came on board 
of his free will. Did you hear 
Petty express any dissatisfaction 
at being on board the gun-boat or 
ask permission to leave her? I 
heard him say he wished to be 
on board his own vessel if the 
wind would allow him to pro- 
ceed, but never heard him ask 
Lieutenant Renshaw for permis- 
sion to go. Never left the vessel. 
Were you so situated that if 
Petty had been put in irons you 
must have known it? Never saw 
or heard him ordered in irons, 
and if he had been in irons I 
must have seen him. Did not 
hear Lieutenant Renshaw tell 
Petty that if he run the boat on 
Bhore he should be shot. 

Joseph Richardson: Am gun- 
ner. Lieutenant Renshaw ordered 
me to go on board the Speedy 
for Petty. He came with me will- 
ingly. Lieutenant Renshaw asked 
Petty if he had taken breakfast 
and Petty went Into the cabin 
with him. Petty advised Lieu- 
tenant Renshaw to go into Gilo 
Gut; Lieutenant Renshaw asked 
him if he was acquainted with 
the passage; he answered, yes, 
and told us to take notice of the 
passage in case we should wish 
to go in there again. In about 


two days Petty was drinking tea 
with the corporal and myself. He 
saw a pair of irons for the feet, 
and either put them on himself 
or they were put on by Thomp- 
son, a marine. He went on deck 
with his pipe in his mouth hop- 
ping about to try how he could 
Jump in the irons. The irons were 
not on him more than fifteen 
minutes and were not confined. 
The Sunday after. Lieutenant 
Renshaw and Petty went on 
shore shooting — they landed 
close by a brig on the beach — 
when Petty gave his musket up, 
not having used it, and went on 
board the brig with a carpenter 
who was working on board. In a 
short time Lieutenant Renshaw 
came and asked where Petty was 
and ordered me to go and call 
him. I went alongside and told 
him that Lt. Renshaw wanted 
him to go on board. He answered 
that he did not intend to go on 
board again. Lt. Renshaw then 
went, attended by myself, on 
board the brig and asked Petty 
what was the reason he would 
not pilot the gun-boat out. Petty 
answered that he was on shore 
and that he would not go on 
board again. Lt. Renshaw told 
him that as he had piloted a 
vessel of the United States in 
he ought to take her out again. 
Petty replied that he did not 
know the passage out. Lt. Ren- 
Bhaw then swore by G — that 
as he had piloted the vessel in 
he should take her out again and 
demanded of the people on board 
the brig whether they protected 
the pilot. He then ordered mo to 
take hold of Petty to teke him 
to the boat. I endeavored to per- 
suade him to go. He said there 
was no use of his going on board 
when ho would not bo paid. Lt 
Renshaw then gave him his 
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honor that he would pay lilm aa 
soon as he piloted the vessel out. 
He replied that he would not go 
as he did not know the passage 
out. Lt. Renshaw had a small 
bamboo cane which he pointed 
to Petty, on which Petty seized 
Lt Renshaw, and the people on 
board the brig ordered me to 
keep off from separating Petty 
from Lt. Renshaw. One of the 
carpenters belonging to the brig 
had taken up a large maul and 
was in the act of striking Petty. 
Petty then let go of Lt. Renshaw 
after which Lt. Renshaw ob- 
served that he would take him 
if ho went on board and brought 
all his men for that purpose. We 
then left the brig and as we were 
going down Petty damned Lt. 
Renshaw, telling him he may find 
the way out as he found it In. 
Lt. Renshaw and myself then 
went on board the gun-boat and 
taking two more men, went on 
board the Speedy^ lying at Fire 
inlet for the man who had been 
put on board of her, and we 
there saw Petty. Lt. Renshaw 
was invited into the cabin by 
Petty. Lt. Renshaw went down 
and stayed near half an hour. 
Petty gave the boat's crew a 
drink of grog and some Indian 
com. The boat then put off from 
the Speedy and went to the gun- 
ning house on shore. After this 
I saw nothing more of Petty. 

The Couet: Did you or any 
one who went in the boat on 
board the Speedy, receive orders 
from Lt. Renshaw to bring 
Petty or any of his crew by 
force, in case they would not 
come willingly? No. Did you hear 
any threats or abusive language 
used at any time to Petty whilst 
on board the gun-boat, by putting 
him in irons, or attempting to 
confine him? No. Did you hear 


Petty at any time express dissat- 
isfaction at being on board the 
gun-boat, or ask permission to 
leave her? No; he went on shore 
frequently, shooting. 

I believe he came voluntarily, 
for another man offered to come 
if he did not. Had Petty at any 
time have irons put on his hands? 
Tes, they were put on by myself 
for about five minutes, but not 
confined, to gratify his own curi- 
osity. Did you hear Lt. Renshaw 
threaten to shoot Petty if he run 
the boat on shore in going in? 
No, I was at the helm from the 
time we bore up to the time we 
anchored and heard no threats of 
the kind used. Did Lt. Renshaw 
threaten at this time or any other, 
to destroy Petty's schooner? 
No. 

Lieutenant Renshaw: Did you 
hear me threaten to detain his 
vessel in case he did not come 
on board to pilot the boat in? 
No. 

George Shields: Am steward. 
Were you on board gun-boat 
No. 40 all the time Petty was on 
board? Yes. I believe he came 
voluntarily. I heard no threats 
used. Did you see any violence 
used, such as putting him in 
irons or attempting to confine 
him? No. To gratify his own 
curiosity irons were put on him 
by John Thompson and were 
taken off again in about three 
minutes. 

Lieutenant Renshaw: Did not 
at any time order Petty to be 
put in irons or to be confined. 
Did not hear Petty express dis- 
satisfaction at being on board 
the gun-boat or the treatment he 
received. 

Ahijah Shepard: Am corporal 
of marines. Was on board the 
gun-boat. Petty came down for- 
ward once where he saw the 
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Irons and put them on his feet. 
Never saw him have them on at 
any other time. He put them on 
and took them off himself. He 
had not them on but a few min- 
utes. Lt. Renshaw did not have 
Petty put in irons at any time. 
Did not hear any threats used 
at any time by Lt. Renshaw to 
Petty. He did not appear to be 
dissatisfied with the treatment, 
but towards the last expressed a 
desire to be on board of his own 
vessel. The officer that executes 
the duty of master at arms and 
takes care of prisoners when they 
are confined is the corporal of 
marines. 

Edward Rice: Am private. 
Petty, seeing a pair of irons, 
asked Thompson, laughingly, to 
put them on him, which Thomp- 
son did and Petty then endeav- 
ored to walk in them, but find- 
ing he could make no hand of 
it took them off again. He ap- 
peared very well satisfied and 
was very free with the men 
whilst on board. 

Not?. 27. 

Dennis O'Nieh a private: Lt. 
Renshaw, Petty, the gunner and 
myself went on shore with two 
muskets for the purpose of shoot- 
ing. Petty and Lt. Renshaw en- 
tered into conversation with some 
gentlemen. I went to the beach 
to shoot, and in about half an 
hour returned, and saw Lt. Ren- 
shaw with the musket which had 
been before in Petty’s hand. Petty 
was not then present. Shortly 
after Lt. Renshaw told us to get 
in the boat, and asked for Petty. 
The gunner told him he was then 
on board the brig lying on the 
beach. Lt. Renshaw ordered him 
to go and tell him to come, he 
was going on board. The gunner 
returned and Informed Lt Ren- 
shaw that Petty would not come. 


Lt. Renshaw then went on board 
the said brig. 

He then asked Petty if he was 
not going on board of the gun- 
boat. He answered, that he would 
be damned if ever they got him 
on board of the gun-boat again; 
Lt. Renshaw then asked if he was 
going to leave him in a harbour 
from which he did not know how 
to pilot himself out. Petty told 
him he might go out as he could 
for what he cared. Lt. Renshaw 
told him to be careful what he 
was about; that he had piloted 
one of the United States gun- 
boats into a harbour, and that he 
should conduct her out again, as 
there was no person on board 
who could pilot her. He said he 
did not care. Lt. Renshaw told 
him he would give him ten dol- 
lars if he would come on board 
and pilot the boat out, and that 
he should proceed immediately to 
Fire Inlet to get his own man. 
Petty said he would not go. Lt. 
Renshaw said he should go, at 
the same time going up towards 
him, and Petty immediately 
pushed him back, and when Lt. 
Renshaw came up a second time. 
Petty caught hold of him and 
pushed him over a carpenter’s 
bench. Lt. Renshaw then ordered 
the gunner and myself to take 
hold of Petty, which we did, and 
told him that he should not strike 
Lt. Renshaw. We used no vio- 
lence, but warned him if he re- 
sorted to any, we should also. 

Saw one of the men with a large 
maul raised behind Lt. Renshaw 
to strike him; another man had 
a saw, and two or three others 
were armed with billets of wood, 
some of whom had every appear- 
ance of intoxication. Lt. Renshaw 
then told Petty, if he would not 
go with him, he would go on 
board the gun-boat and bring 
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more men to take him. Petty 
told him he might bring all the 
men{ he would not go on board 
the boat again. We then went on 
board the gun-boat, and in about; 
an hour went in the boat with 
Lt. Henshaw to Fire Island, in 
search of Perkins, the marine, 
who had been left on board the 
Speedy in the place , of Petty. 
When he got to Petty’s schooner 
we found Petty on board, and the 
man who had raised the maul. 
Lt. Renshaw went into the cabin 
with Petty, and what took place 
there I do not know. Petty asked 
me down to drink something. At 
that time there did not appear 
any animosity between Lt. Ken- 
Shaw and Petty. One of the men 
on board of Petty gave us some 
corn at our departure. We then 
left them, and saw no further of 
Petty. 

Did not hear Petty express 
any dissatisfaction at being on 
board the gun-boat or of any 
treatment he received whilst 


there. Heard Petty damn the 
wind and wish he was on board 
his own vessel at Fire Inlet, but 
did not hear him express any 
dissatisfaction at his treatment. 
When he was asked to eat for- 
ward he would reply, to use his 
own words, **He was waiting for 
a cabin snack.” 

John Thompson: Am private. 
I think he came voluntarily; I 
heard no threats used. Lt. Ren- 
shaw told Petty he should not 
want for men to work his ves- 
sel in. He came down forward 
one afternoon and saw a pair of 
feet irons and asked what they 
were. I told him what they were 
and he took one of them and put 
it on his leg and I put on the 
other. He Jumped about, laugh- 
ing, and said he could make no 
hand of them; he did not keep 
them on more than five minutes. 

Peter Perkins, Private, and Ed- 
u>ard Ashmore, Ordinary Sea- 
man. corroborated the other wit- 
nesses. 


September 28. 

The inquiry closed today. The President stated that the 
evidence and the report of the Court would be sent to the 
Department of the Navy. 

Navy Department, 18th Octo'ber, 1808. 

Sie: Your letter of the 30th ultimo, enclosing the proceedings of 
the Court of Enquiry in the case of Lieut. Renshaw, has been 
received. 

It affords me pleasure to find that no further proceedings are 
necessary in this case. 

I have the honour to be, respectfully, sir. your obedient servant, 

R. SMITH. 

Commodore John Rodgers, New York. 



THE TRIAL OF LIEUTENANT JAMES REN- 
SHAW FOR SENDING A CHALLENGE TO 
A DUEL, NEW YORK CITY, 1809. 


THE NARRATIVE. 


Not content with suing the commander of the gun-boat for 
damages, Captain Petty’s lawyer, Joseph Strong, must needs 
print again the offensive statement, but add to it a very 
strong comment of his own. He called on the public to resent 
the wanton acts of cruelty, inflicted by a petty stripling in 
command upon one of its own citizens within a few miles of 
his own door. He said the lieutenant was a man who “feels 


power and forgets rights’’ and as he had been guilty of other 
acts of cruelty, not up to this time mentioned, it was to be 
hoped that the culprit would be at once removed from Lis 
office and be made to pay ample damages for his acts. 

An officer of the United States Navy could not be expected 
to remain silent, and a few days later he instructed a fellow 
officer to demand satisfaction. Strong, understanding that this 
meant to fight him, said that he was opposed to duelling, 
whereupon a much stronger note was sent by the lieutenant, 
and on Strong still refusing to do anything, he published the 
whole correspondence and posted the lawyer as a coward in 
these words; “With the cowardice which always marks the 
assassin, he positively refused the reparation demanded. My 
duty, therefore as an officer and a man, reqmres of me to 
publish Joseph Strong, attorney at law, as an mfamous, eva- 
sive coward, and a malignant scoundrel, and I have on y o 
regret that I have been prohibited by Commodore 
from inflicting on him that personal chastisement to which 


he is so amply entitled.” 

Strong’s only answer to this was to prosecute him imder 
the New York statute for the offense of giving a 
fight a duel. On the trial some very able speeches 
by counsel, but the jury did not take long to render a verdiet 


of not guilty. 
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THE TEIAL.^ 

In the Court of Oyer and Terminer^ New York City, 
January, 1809. 

Hon. Joseph C. Yates,* Judge. 

Samuel M. Hopkins) 

James Drake \Aldermen. 


January 14. 

Lieutenant James Benshaw of the United States Navy was 
indicted by the grand jury for sending a challenge to fight 
a duel to one Joseph Strong, a member of the New York bar. 
The statute of New York of April 2, 1803, provided as follows : 

I. That any citizen of this state who shall hereafter give or accept a 
challenge to fight a duel, or shall actually fight a duel, although 
no death ensue, and the second or seconds of every person offend- 
ing in the premises, shall be deemed and taken to be guilty of a 
high misdemeanor against the people of this state, and on convic- 
tion thereof, before any court of oyer and terminer and general 
gaol delivery, or the supreme court of this state, shall, for every 
such offence, be disqualified from holding any ofilce of honour, profit 
or trust, and voting at any election within this state, for the term 
of twenty years. 

II. That any citizen of this state who shall by word, writing, or 
otherwise, request or invite any person to meet him, with intent 
to fight a duel, and every citizen of this state who shall meet with 
Intent to fight a duel; and every person knowingly being the bearer 
of any challenge or message sent with the intent aforesaid, shall 
be deemed guilty of the said offence, and on conviction thereof in 
either of the said courts, shall be subject to the disqualifications 
and punishment in manner aforesaid. 

III. That if any person not being a citizen of this state, shall be 

’^Bibliography. *'The Trial of Lieutenant Benshaw of the U. S. 
Navy. Indicted for Challenging Joseph Strong, Esq., attorney at law, 
to fight a duel. With the speeches of the learned counsel, CJolden, 
Hoffman and Emmet. Taken in short-hand by V\rilliam Sampson, Esq. 
With an appendix, containing the proceedings of the Naval Court 
of Enquiry, held by order of the Secretary of the Navy. New York. 
Published by Frank, White ft Co., No. 132 Water Street. 1809." 

2 Yates, Joseph C. (1768-1837). Bom and died in Schenectady, 
N. Y. Studied law and practiced there. Mayor of Schenectady, 1798- 
1808; state senator, 1806; Judge Supreme Court, 1808-1822; Governor 
of New York, 1823-1825; a founder of Union Coll., 1796. See "Dic- 
tionary of American Biography (F. S. Drake) Boston, 1874. 
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convicted in any of the said courts of the aforesaid offence against 
this act, he shall be fined and imprisoned at the discretion of the 
court having cognizance thereof, not exceeding five hundred dollars, 
as a fine, and seven years imprisonment in the state prison at hard 
labour. 

There were two indictments. The second was the same ex- 
cept that instead of the words not being a citizen, &c. it was 
laid thus: "being a citizen, &c. 

The trial began today. 

He pleaded not gvdlty. 

The jurors were: William Reese, John Darley, William 
Clarke, Gershom Smith, William Spaight, Robert Weir, 
Charles Cornell, Thomas W. Satterthwaite, John C. Shaw, 
John Cumberland, John G. Wendell, Garrit Wright. 

Richard Riker,^ District Attorney General, and Thomas A. 
Emmett^ for the People ; Cadwallader D. Golden'^ and Ogden 
Hoffman,^ for the Defendant. 

The prosecutor had been retained by David Petty to prose- 
cute an action against the defendant for assault and false 
imprisonment. The charge having been made public, the Secre- 
tary of the Navy ordered a Court of Naval Inquiry to in- 
vestigate and report to him. This tribunal did so, and declared 
that Lieutenant Renshaw was not guilty. 

Mr. Strong printed in a newspaper the following letter: 

Mr. Lewis, (Editor of the Commercial Advertiser) 

•'To those who will read (as I trust they will with abhorrence and 
detestation) the following statement of a few of the most wanton acts 
of cruelty. Inflicted by a petty strippling in command, who * **feel8 
power and forgets rights' upon one of our own citizens, in the peace- 
able pursuits of his lawful business, within a few miles of his own 
door, now answer the plain question whether they are yet satisfied 
with the present embargo and gun-boat policy of our administration. 
I am informed that divers other acts of wanton abuse as well as 
cruelty ensued, which are not detailed in Capt. Petty s Protest, as 
irrevelant to his purposes. For myself, I want lang^uage to express 
my regret that such acts of oppression can with impunity be prac- 
ticed upon our fellow-citizens, without a speedy and adequate reslst- 

* See: 1 Am. St. Tr. 361. 

« See: 1 Am. St. Tr. 63. 

» See: 1 Am. St. Tr. 6. 

•See: 1 Am. St. Tr. 640. 
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anee. 1 trust, bowever, that in this Instance, but one voice will be 
heard, and one general wish be expressed, that the culprit will, with- 
out delay, be rnnoved from office; and that the abused captain will 
speedily be remunerated with ample damages by the verdict of a 
jury of bis country, to which I think he may safely appeal. 

“A CITIZEN." 

To this letter was added the affidavit of Captain Petty. 
(See ante p. 651). 

MR. RIKBR’S OPENING. 

Mr. Biker: Gentlemen — ^You are now sworn to try two 
several indictments against the defendant, Lieutenant James 
Renshaw. The offence charged in the one and the other is the 
same. But in the one he is stated to be a citizen of the state 
of New York, in the other that circumstance is not averred. 
The reason of there being two indictments is in the statute 
which provides a different punishment for those who are not 
citizens of the state from that whidi its citizens are subjected 
to. Each indictment charges the defendant in three several 
ways pursuant to the statute. 

1st. That he did, by a certain writing, request and invite 
Mr. Strong to meet him with intent to fight a dud. 

2d. That he gave him a challenge to fight. 

3d. That he requested and invited him to meet him with 
intent to fight. 

The evidence which I shall lay before you, in order to prove 
the truth of this charge, will be principally two letters of Mr. 
Renshaw, and the parol testimony of Mr. Strong himself, 
who will state upon oath what passed between him and Doctor 
Marshall, the second of Lieutenant Renshaw. 

The first letter is in these words: 

Navv Tori, Vew York, Oetoier tS, 1808. 

Sm: 

Some strlotures on my character, which appeared In the New 
York Commercial Advertiser, of the 2d ultimo, signed "A Citizen," 
and which I am since Informed by the editor of that paper, you are 
the author of, demands that I require of you an apology equal to 
your wanton, offensive aspersion of my reputation. 

My conduct relative to the affair which Induced you to take so 
Indecorous and Injustlflable a liberty with my name, has been 
Bcrutlnously investigated by a court of enquiry, composed of my 
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P66r8i a.iid th© proceedings of th&t court now published^ shew how 
far I merited th© censure imposed upon the public. I herewith send 
you th© paper containing the. proceedings of the court of enquiry 
referred to; and under an impression that you will feel no hesita- 
tion in making a full and satisfactory apology, I shall wait your 
answer until five o'clock tomorrow evening. 

With due consideration, I am, &c. 

(Signed) JAMES RENSHAW, 

Commanding U. S. Gun-Boat No. 40. 

Joseph Strong, Esq., 

Attorney at Law, New York, 

No. 49 Partition Street. 

The other letter is as follows : 

Sib: 

The pointed disrespect which has been evinced by you to my com- 
munication of the 26th iiist. induces me now to employ the service 
of my friend. Dr. Marshall of the U. S. Navy, as the medium of 
communication between us. 

To this gentleman I have fully committed my sentiments in regard 
to the existing subject of controversy, and given him ample authority 
to act in such manner as may appear to him most conducive to my 
honor and feelings. 

Your obedient servant, 

(Signed) JAMES RENSHAW. 

Oct. 28, 1808. 

Joseph Strong, Esq., Attorney at Law. 

After these letters had passed, a third one was addressed 
to Mr. Strong written either by the defendant or by Dr. Mar- 
shall. This one is called in the language used on such occa- 
sions, posting him as a coward. All these communications I 
read from the newspapers, as it has been agreed that they 
shall be admitted in this way. 

Mr. Biker read the third (see post p. 667). 

THE EVIDENCE FOR THE PEOPLE. 

Joseph Strong: Previous to the to know whether that suit could 
receipt of these letters, being not bo amicably settled. I rated 
employed as th© attorney of Capt. that I was fully authorized oy 
David Petty, in a suit against Capt. Petty to settle it; 

Mr. Renshaw, I had a conversa- which Mr. Van Hook said Im 
tion with Mr. Van Hook, attorney would send to Lieut. Rensnaw 
for Mr. Renshaw, who requested provided I would promise he 
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should be free from arrest in 
coming to town. I pledged my 
honour that he should. 

He never came, but instead I 
received the letter of October 26. 
To it I paid no attention, sup- 
posing that Mr. Van Hook had not 
yet seen Mr. Renshaw. The next 
day a man called on me, a boat- 
man or marine. He questioned 
me whether I had any answer 
for Lieut. Renshaw. I heard 
nothing more till next day (the 
28th). Dr. Marshall, then a 
stranger to me, called with the 
second letter. He said it was his 
business, though a painful task, 
to demand some honorable satis- 
faction. Asked him what that 
satisfaction was to be. The im- 
port was a challenge to meet him 
and fight him in a duel, because I 
had passed by his letter with 
such silent contempt; and also 
for the communication in the 
first paper. My words were, he 
mistakes his man, for I am in 
principle, against duelling. He 
pressed this thing and added that 
Mr. Renshaw could not get rid 
of it otherwise on account of the 
stigma it would leave upon his 
character. I represented to him 
the difference of our situations 
in society. He asked me for an 
apology. I said I was not pre- 
pared to answer him on that 
head, but I could not admit or 
deny the publication to be mine 
until after I had examined it. 

It was then postponed till I 
should go to the printer, and the 
next day I was to admit or deny 
being the author of that piece. 
The same day I went down to 
the Commercial Advertiser. On 
the 29th Dr. Marshall came, ac- 
companied by Mr. Van Hook, who 
pretended to say it was an acci- 
dental meeting. I was then asked 
whether I was ready to avow 


myself the author of that piece 
under the name of a Citizen. I 
said yes. He then called upon me 
for an answer to the proposition 
of yesterday as to making an 
apology. 

I considered it a challenge to 
meet and fight. Unquestionably — 
not so decidedly so, however, in 
the second interview as the first 
— ^not so very pointed on the sec- 
ond occasion. On the last it was 
rather by way of reference to the 
conversation of the day before. I 
said it was nothing to his credit, 
seeing we were so different in 
point of age, profession, situa- 
tion, and resiK>nsibllities; I be- 
ing a married man and the father 
of a family — ^he without wife or 
child. With all these inequalities 
it would tend nothing, I said, to 
his military fame to challenge 
one who declared himself ad- 
verse to duelling from principle, 
and determined not to fight. His 
reply was, I ought to do it in Jus- 
tice to Mr. Renshaw. 

Cross - examined: Understood 
the words of Dr. Marshall to 
mean it a challenge to fight a 
duel, without other explanation 
than that either I should accept 
it or be punished. Dr. Marshall 
objected to any interview be- 
tween me and Mr. Renshaw; 
that his honour was then in his 
(the Doctor's) hands as the sec- 
ond of Mr. Renshaw, and he said 
nothing could pass now but be- 
tween him and me. 

I understand, though I am no 
military or fighting man, that 
the challenged has the election. 
I however, did not enter into 
that, for I refused to fight at all. 
He conveyed to me a request or 
invitation that I should meet him 
to fight him. On the second day 
his use of words indicated a chal- 
lenge, not so much. They were 
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referable to the expressions of 
the former day, but in substance 
they were the same. 

When I met Mr. Van Hook In 
the street I had Just parted from 
Mr. Marshall and I told him 
what had passed and used these 
words: Your man is chuck full 
of fight, or chaulk full of fight 
I cannot recollect anything more 
at this interview. I think I was 
asked by Dr. Marshall whether 
1 would make an apology. I 
mentioned the difference between 
us of our age, profession, family 
and so forth. He seemed to speak 
with a greater degree of warmth, 
and said he was astonished that 
there should be a man in the 
community that could make use 
of such a pretense as a shelter 
against meeting a gentleman 
whom he had offended. My an- 
swer was that I admitted myself 


to be the author of the publica- 
tion, yet that I would not fight. 
I proposed his taking a copy of 
the paper; his answer was that 
he thanked God he had a pretty 
good memory. The principal part 
Dr. Marshall took in the conver- 
sation was urging the propriety 
of the thing, and objecting to my 
reasons for not fighting, and in 
every sentence resounding the 
words “honourable meeting" and 
"honourable satisfaction,” and 
such like terms. I still replied 
that I was not his man to fight. 
Neither sword nor pistol were 
mentioned. I would not fight him 
at all with sword or pistol. 1 do 
not think 1 should fight you 
otherwise than with my fist to 
knock you down in the street if 
I could, provided you insulted 
me. 


Mr. Golden: Gentlemen — The defendant is on his trial on 
two indictments, in each of which he is charged with having, 
by writing or otherwise, invited Mr. Strong to meet him with 
intent to fight a duel. It is now my duty to apprise you of 
the defence which is to be offered on behalf of Lieut. Renshaw. 
As to the written challenge, the paper, which is called such 
by the counsel for the prosecution, and the written and other 
printed docum^ts which relate to it, are before you. Fortu- 
nately there can be no misrepresentation with respect to the 
language. I trust that it will not be difficult to shew you, 
that there is nothing in the publications themselves which 
imports a challenge, and to satisfy you that no challenge was 
intended. As to the rest, Mr. Renshaw ^s defence is explained 
in a single sentence, which painful as it is to me to utter, my 
duty obliges me to express in such terms as that it cannot be 
misunderstood. It is, gentlemen, that the witness for the pros- 
ecution is not to be credited. It is with regret that I find 
myself constrained, in justice to my client, to put his defence 
on this ground. Mr. Strong has very exalted ideas of profes- 



666 XVIL AMERICAN STATE TRIALS. 


sional duty and privilege upon this occasion. I shall endeavour 
to act under a due sense of the first. And notwithstanding 
Mr. Strong’s threat to break my head, I shall avail myself of 
the latter as far as may be necessary. But I wish it to be 
understood, that for what I say in court I hold myself answer- 
able out of it, and that I shall only claim as a privilege the 
protection of the court as long as I am in court. At least it 
seems incumbent oh me to take care that there diaU be no 
reason to suppose that I have left anything unsaid through 
dread of Mr. Strong’s unprovoked threat. He has manifested 
by this conduct in this prosecution that he is an interested 
witness ; we shall show you by his own writing that he enter- 
tains sentiments inconsistent with candor and truth ; that these 
same writings are inconsistent with Mr. Strong’s present rela- 
tion; that he has made declarations utterly at variance with 
the testimony he now gives; and lastly, gentlemen, he wil| 
be contradicted in all that relates to the last interview between 
him and Dr. Marshall by a witness at least as respectable as 
Mr. Strong himself, who was present during the whole of that 
interview. If you find that the second interview has been mis- 
represented, it must destroy the credit of the whole of Mr. 
Strong’s relation; if he was wrong in one instance he may 
have been so as to the rest. 

As to the two indictments, one of them avers that when the 
defendant committed the offence he was a citizen of the state 
of New York; The other that at the same time he was not a 
citizen of the state of New York. It is manifest that the de- 
fendant cannot be convicted on both. But if a verdict is to 
be pronounced against him it is of the greatest importance 
to the defendant on which indictment he is found guilty ; if 
he should be convicted on the first the only penalty is dis- 
franchisement for a certain number of years; but if on the 
last he is liable to pay a fine of five hundred dollars, and to 
be imprisoned in the State Prison for seven years. 

It is very important to see whether Mr. Benshaw is a citi- 
zen of New York or not. He has been domiciliated here for 
many months, and the word citizen in the act can only be 
taken to refer to the domicil of the offender. For every citizen 
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of the United States, by becoming a resident in any state, 
becomes a citizen of that state, and is no longer a citizen of 
the state from whence he removed; and if Mr. Benshaw, in 
consequence of his residence here, is not a citizen of the state 
of New York, inasmuch as he is not a resident of any other 
state, it would follow that he is not a citizen of the United 
States. 

Mr. Colden then read the publication signed James Benshaw, 
which had before been read by the Attorney General : 

To tbe Justice of this appeal on his courage, and which was again 
repeated by my friend in still stronger terms, he was equally insen- 
sible, and with that cowardice which always marks an assassin, he 
positively refused the reparation demanded. My duty, therefore, as 
an officer and a man, requires of me to publish Joseph Strong, attor- 
ney at law, as an infamous, evasive coward, and a malignant scoun- 
drel, and I have only to regret, that I have been prohibited by Com- 
modore Rodgers, from inflicting on him that personal chastisement 
to which he is so amply entitled. 

(Signed) JAMES RENSHAW, 

Lieut. U. S. Navy. 


In justification of the above declaration of Lieutenant Renshaw, 
and that the public may possess all the circumstances which have 
occurred, I conceive it a duty I owe to Lieutenant Renshaw, as his 
friend in this business, to the government under which I have the 
honor to hold a commission, and to society, to publish the annexed 
statement, -written by Joseph Strong, attorney at law, and acknoirt- 
edged by to be the basis of his conduct to LieutenMt Renshaw. 
It may not be improper to observe, that it was in the 
the wish of Mr. Strong, that this statement should be 
a pHvate communication, intended only for the eyes o* 

Renshaw and his immediate friends, if 

these terms, it was placed in my ® ^ nUclng 

it as I should deem proper. I therefore feel no 

it before the public, and shall take the liberty to 

tures on the Werent parts of it as may appear admissible, and 

consistent with impartial Justice. wA-DewATT 

(Signed) SAMUEL R. MARSHALL. 

STRONG'S DEFENSE. 

1st. Lieutenant RenshaWs first Hw^M 

or regarded, because of the previous over ’ „nfcn own to 

his friend— and whether accidental had pledged 

Lieutenant Renshaw, is the same thing, after Mr. Strong 

"rr to r;emarks of Mr. Strong (accompanying the protest) 
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these were founded wholly upon the facts stated therein^ (and others 
not therein mentioned, as alleged by Claptaln Petty) upon a full oon^ 
viciton of the truth thereof. And did not proceed from any pereonol 
disrespect towards Lieut. Renshaw, (then and now an entire 
stranger) but were only politically intended, as reprobating the pol- 
icy of the government relative to the gun-boat system of national de- 
fense, herein operating as a ground of private grievance. 

3d. Mr. Strong is not now prepared to admit or deny the facts 
stated in that protest, the proceedings Of the court of inquiry relat- 
ing thereto, being only eorparte— -and an apology, if any eventually 
can bo required, cannot with propriety be made, until a full investi- 
gation has taken place in a court of Justice, or the prosecution 
pending shall be settled and adjusted between the parties. 

4th. Mr. Strong avows not to have any or the leaet personal dis- 
respect tor or towards Lieut, Renshaw — ^and hereafter, if on a full 
and Impartial investigation of the facts before a court of law it 
should appear to him that his impressions in respect to them were 
erroneous, he will freely and with pleasure retract anything he may 
deem personal, 

6th. Should the remarks complained of by Lieut. Renshaw, (or 
his friends) be even considered to be harsh, or improper, still Mr. 
Strong, as the attorney of Capt. Petty, ought not (at this time pend- 
ing his suit) to admit or deny any thing relating thereto as now 
required of him. He does not claim this as his privilege only, but 
asserts a liability professionally, in case of any publicity, and deems 
all publication improper and illegal. What has been made must be 
also deemed so and expected to undergo judicial notice. 

To the first article of this infamous declaration, I shall pay no 
attention; and sincerely wish that my duty to my friend and the 
public, would allow me to pass over the remaining articles with the 
same contemptuous indifference. 

Cold indeed must be that heart, and insensible to feeling and 
honor, that can read without indignation the second article of this 
base and wanton confession. That an Innocent man should be sacri- 
ficed to political interest — ^that an ofilcer under the commission of 
the United States should be chosen as the instrument for the pur- 
pose of villifying the administration under which he served, was an 
act of unexampled baseness, of which no other man than Joseph 
Strong, Attorney at Law, could possibly have been guilty. Assassins 
may now sleep in security, since the expounders of the law have 
become the assassins of reputation. Even while I write, my heart 
feels Indignant that I should be of the same species with such a 
man! But with what front, I would ask, can he in future, as a mem- 
ber of the law, (a base one Indeed) demand justice on a criminal, 
when he himself stands charged with one of the greatest ^ ® 

of which man can be guilty? The thief, who filches the glltteriTO 
ore of avarice to minister to his necessities, and the 1 

under the cover of night, seeks incense to his revenge in the wwu 
of his enemy, are not so dangerous to the public, as the Mn w * 
sheltered under the garb of sanctity and virtue, clandestine y 
deavours to stab the reputation of an Innocent and honest 
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I will not for a moment degrade human nature by supposing that 
Mr. Strong has acted under the authority of the party he espouses; 
or that there is an honest man in that party, who would shelter him 
from the infamy and disgrace which he has so wantonly Incurred. 
To the feelings of every true American I address myself on this 
subjectf and feel confident that in whatever party they may be 
classed, they will not hesitate with the virtuous indignation of 
lago’s wife, to call for 

“A whip. 

*‘To lash the rascal naked through the world: 

“Even from the east to the west.” 

In investigating the third article, I will not attempt to follow Mr. 
Strong in the technical phrases of his profession, nor in the tauto- 
logy of his language, for which, perhaps, he may also have a profes- 
sional license. My only object is to prove that his trifling excuse 
tov not making immediate reparation to Lieut. Renshaw is false, 
evasive, and absurd. Did not Mr. Strong exceed his professional duty 
to his client, when he volunteered himself before the public, for 
political purposes, as the assassin of Lieut. Renshaw's reputation? 
Could an apology, then, for what he did as an individual, have had 
the smallest unfavourable effect on the part of his client? I think 
not — and I am also certain that Joseph Strong, attorney at law, 
thinks so too; but obstinacy must have an excuse for cowardice. 

There never was a villain who suffered under the hands of the 
executioner, who might not, with equal propriety, have found an 
excuse for the act which led to his fate. Joseph Strong is “an hon- 
ourable man,** and an attorney at law. 

In the commencement of Mr. Strong's fourth article, he “avows 
not to have any, or the least personal disrespect for, or towards 
Lieut. Renshaw.” But how can we reconcile this declaration with 
Mr. Strong’s remarks, signed ”A Citizen,” and his subsequent con- 
duct when atonement was demanded for the injury sustained? Do 
these circumstances prove the correctness of Mr. Strong’s avowal? 
Do they not rather prove Lieut. Renshaw the “greater saint, and he 
the blacker devil?” 

It would be inconsistent, however, with the respect I owe to the 
public, to encroach further on their time in exposing the contradic- 
tions and absurdities of a man whose whole conduct in this affair 
has been one tissue of folly. I shall therefore take my l^ve of Jos^^h 
Strong, attorney at law, with observing that a reply from him will 
not be requested, as he has, by his ungentlemanly conduct, renderea 
himself unworthy the notice of 

(Signed) SAMUEL R. MARSHALL. 

Brooklyn, 4th Nov., 1808. Surgeon U. S. Navy. 

Mr. Golden proposed to examine Doctor Marshall, whiA wm 
objected to by Mr. Emmet upon the ground that he himseii 
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being indicted for conveying the challenge, he was interested 
to prove that no challenge was intended. 

THE EVIDENCE FOB THE D^IFENDANT. 

Tbb Coubt allowed the objeo- chuck full of fight.’* This remark 
tion. induced me to believe that he 


Mr. Vanhook: On 26th October 
was in Mr. Strong’s office and 
saw some papers upon his desk 
touching the suit he had brought 
for Petty against Lieutenant 
Renshaw. Made some observa- 
tions relative to the protest of 
Petty. Mr. Strong used some 
harsh expressions relative to Mr. 
Renshaw, such as calling him a 
’’rascal, scoundrel, coward” and 
others of the same import. I 
said to him that I should be 
sorry to repeat them to Mr. Ren- 
shaw, as from my knowledge of 
him I was certain he would call 
on him. When I next saw Mr. 
Strong, and made him the propo- 
sition Just mentioned, to which 
he assented. I informed him that 
it was totally unauthorized by 
Mr. Renshaw, and that I only 
made it as his friend, with a 
hope of being able to settle this 
business amicably. I was at this 
time an entire stranger to the 
circumstance of Mr. Strong and 
Mr. Renshaw having any private 
dispute, or that the former gen- 
tleman had taken any part 
against Mr. Renshaw, other than 
in his professional character as 
the attorney of Petty. On that 
day I could not go to the Navy 
Yard; the next I was prevented 
from going by the wind, and by 
my attendance in court as a wit- 
ness. On Friday afternoon I met 
Mr. Strong at the corner of Pine 
and Nassau streets. He appeared 
to be in haste, but made a stop, 
and said, ”I have heard from 
your friend Renshaw; he is 


had challenged Mr. Strong; and 
I immediaxely said, ’’What, he 
has not challenged you, has he?” 
Strong replied, ’’Why, no, not 
quite that, but he is full of fight.” 
I told him I had not been able 
to go to the Navy Yard, but 
would certainly go to-morrow. 
The next day I went and saw 
Mr. Renshaw, and explained to 
him the object of my visit. He 
referred me to Dr. Marshall, who 
told me the occurrences of the 
day before, and that he was 
again to call there that day. 1 
cautioned him, that if nothing 
had passed at his first interview 
with Mr. Strong, that he must 
be careful not to suffer himself 
to say anything that might be 
tortured by him to a challenge, 
and stating, that from my knowl- 
edge of Mr. Strong’s character, 
1 was certain he would not fight 
if challenged; but, on the con- 
trary, would commence a prose- 
cution under the law. 

I afterwards at his request 
went to Mr. Strong’s office to 
witness the conversation that 
might there take place. I did not 
then say to Mr. Strong that my 
meeting Dr. Marshall there was 
accidental. The Doctor asked Mr. 
Strong if he was prepared to give 
an answer. He E»ld he was will- 
ing to admit himself the author 
of the publication, ”A Citizen”; 
that there was some variation 
from the manuscript, such as 
substituting the letter I for the 
word toe, but in substance it was 
his publication. Dr. Marshall then 
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wlBhed to know if he was willing Strong said he hoped there would 
to mlike an apology. He replied, be no combination against him. 
no,., that lUthough he would not Dr. Mafshiill seemed indignant 
do so, he would not fight; for that he should be supposed ca- 
though he did not want courage, pable of being a friend of a man 
he considered himself as Mr, that could combine with others 


Renshaw’s superior, and urged 
his family, profession, age and 
standing in society as his rea- 
sons for not fighting. Dr. Mar- 
shall then attempted to convince 
him that it was more courageous 
for a man to confess his faults 
than to persevere in them and 
fight for them. Mr. Strong said 
he would not give him an apol- 


ogy; ho had prepared a paper as 
the basis of an amicable settle- 
ment of the controversy between 
Petty and Renshaw, and that 
after that he would have no ob- 
jections to making an apology* 
He then read the paper. Mr. 
Strong objected to an apology 
because it might prejudice the 
cause of his client. He said it 
might be settled upon payment 
of money, but whether one thou- 
sand or five hundred dollars 
would be taken, he would not 


mention the sum. Much conver- 
sation took place between Dr. 
Marshall and Mr. Strong with- 
out effect, and we prepared to 
leave his office. Then said Dr. 
Marshall, “Do you think, sir, 
that a gentleman wounding the 
feelings of another ought not to 
make him honorable satisf^- 
tlon?“ Mr. Strong said, “I do 
not know what you mean by hon- 
orable satisfaction; it may be 
given In a room; but if 
mean fighting, Doctor, I am not 
your man for the reasons I have 
already given." Dr. Marshall 
then said that it was his duty 
to apprise him, that if he would 
not make Mr. Renshaw an apol- 
ogy he must expect to meet we 
effects of his displeasure. Mr. 


for any dishonorable purpose, 
and so expressed himself. 

Thb Court: Was there any 
question touching a challenge? If 
1 understand the English lan- 
guage, there certainly was noth- 
ing in the world. I think if there 
had, I should have understood it 
as well as any other gentleman 
now present. Dr. Marshall said 
to Mr. Strong, 'T understand 
then, sir, that you avow yourself 
the author and refuse an apology. 
Do you not think that a gentle- 
man BO situate ought to give 
honorable satisfaction?” He then 
appealed to Mr. Strong whether 
his conduct had not been proper 
and amicable during the whole 
transaction. Mr. Strong answered 
that It had been gentlemanly and 
amicable throughoui and he was 
sorry it had not had its effect. 
On going out Dr. Marshall asked 
me if anything he had said could 
be construed into a challenge. 1 
said, no. It could not. 

Cross - examined: There was 
nothing at the second conversa- 
tion that could Import a chal- 
lenge. Dr. Marshall said a great 
deal of pains had been taken by 
party editors to make a breach 
between the officers and the citi- 
zens, and that it was better and 
his wish to heal it rather than to 


len it. 

dr. Strong said he was a 
her and Dr. Marshall m- 
ered, and I also have a family, 
t a man should not do any- 
ng to injure the feelings of a 
itleman and then shelter him- 
f under that pretence. 
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Mr. Strong: It is true enough, I did not at first know that I had 
to do with a snake that would so soon turn and bite me. 

The Court interposed and desired that there should be no such 
Interruptions. 


Commodore Rodgers: The of- 
ficers said it was their intention 
to demand of Mr. Strong an 
apology, and if he refused that 
to bring him before the public in 
such a way that if there was any 
challenge it might come from 
himself. 1 advised Dr. Marshall 
to take with him some person 
versed in the law, that he might 
not through Incautiousness, com- 
mit himself: for if Mr. Strong 
should not be an honorable man 
he might be committed. 

Those notes were sent by my 
consent expressly upon the opin- 


ion that they could not amount 
to a challenge. I did not think 
they were meant as a challenge, 
but knew that Mr. Strong was 
a lawyer and thought it best 
that if he did not make an apol- 
ogy he himself should be ob- 
liged to come forward. Ldeut 
Renshaw was stationed in New 
York at the U. S. Navy Yard. He 
was seven or eight years in that 
service; had been a year sta- 
tioned there, occasionally board- 
ing in New York and sometimes 
in Brooklyn. 


It was proposed to call witnesses to the good character of Dr. 
Marshall, which was overruled, as his character was not in issue, 
nor in any manner impeached. 


Charles Oraham: I studied law 
in the same office with Mr. Van 
Hook and was his most intimate 
acquaintance. He was always re- 
markably exact. I have never 
known him to make the most 
ordinary or the most trifling mis- 
take. As to Mr. Strong's charac- 
ter in that respect, I have never 
had any particular acquaintance 
with him, so as to judge. 

The Coubt: Gentlemen, you are 
the best judges of the course you 
take; but I do not see the im- 
portance of this testimony. 

Stephen Price: Am a counselor 
at law. Have known Mr. Van 
Hook seven or eight years. He is 
in all his dealings true and cor- 
rect, and that Is his character. 

The Court: I think this seems 
admitted. Is It necessary to go 
further? 

Mr. Golden: Do you know Mr. 
Strong’s character? 


I should say that his charac- 
ter is different from that of Mr. 
Van Hook. Do not look upon Mr. 
Strong as a respectable man. He 
is a man with whom I wish to 
have nothing to do. 

The Court: What is the gen- 
eral reputation of Mr. Strong as 
to veracity? 

A great many people speak ill 
of him; that is his general char- 
acter as far as I know. 

Mr. Colden: How is he esti- 
mated by the gentlemen of the 
bar? 

In that respect also I take them 
to be two very different men. 

Cross-examined: Have found 
him disagnreeable in business; but 
I don't see how I could have a 
quarrel with Mr. Strong. 

Alpheus Sherman: Am coun- 
sellor at law. Have been four or 
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live years acquainted with Mr. very correct, particularly in 
Strong. In any difference be- drawing up affidavits, 
tween him and Mr. Van HoOk, I Albert Herring: Am counsellor 
should give the preference to the at law. Many gentlemen of the 
veracity of the latter gentleman, bar had disputes with Mr, Strong 

Cross - examined: There has on account of his warm or pas- 
been a dispute between Mr. sionate disposition, but would 
Strong and myself in relation to give as much credit to his affi- 
professional business. davit as to that of any other 

Benjamin Ferris: Am High person whatsoever. 

Sheriff of New York. Mr. Strong Mr, James Anderson: Have 
did business for a length of time known Mr. Strong two or three 
in the same office with me, and years — ^never heard anything to 
was always very cautious and impeach his character till today. 

Mr, Golden: Feeling that the cases which you are now to 
decide depends entirely upon the testimony of Mr. Strong, 

I cannot proceed without once more expressing a sincere 
regret that I have now to discharge the painful duty of exam- 
ining what credit is due to that testimony. 

I think it must appear to you that neither of the notes from 
Mr, Benshaw to Mr. Strong are in themselves a challenge, and 
that the other publication of Mr. Benshaw, so far from im- 
jiorting that he intended either of the notes as a challenge, 
or that he had authorized Dr. Marshall to invite Mr. Strong 
to meet him to fight a duel, shew that Mr. Benshaw had no 
other design than to induce Mr. Strong to make him repara- 
tion by a public acknowledgment and apology, and to apprise 
him that if he did not, in this respect, act honourably, he 
must expect the vengeance of the man he has so grossly and 
wantonly injured. 

And yet what are the words of this note, which can be tor- 
tured by the ingenuity and ability of the learned counsel op- 
posed to me, into an invitation to fight a duel? Is this a 
challenge, because Mr. Benshaw says he has authorized Dr. 
Marshall to act in such manner as may appear to him most 
conducive to his honour and feelings? When you refer to Mr. 
Benshaw ’s first note, and find that his only object was to 
obtain an apology from Mr. Strong, is it not more rea^n- 
able to suppose, that he meant that Mr. Strong should un er- 
stand from this last note, that as he (Mr. Strong) ^^d not 
thought proper to give an answer to his first letter, he had' 
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now employed his friend, Dr. Marshall, to be the medinm of 
communication between them: that through Dr. Marshall he 
meant still to insist on an apology from Mr. Strong, and that 
as to the nature and extent of that apology, he had fully com- 
mitted himself to Dr. Marshall, and had left him to act in that 
respect as he might think proper. I ask again, is not this a 
much more reasonable construction to put upon this note, than 
by violating its terms, to construe it into a challenge Y Again 
Dr. Marshall was to act as might be most conducive to the 
honour and feelings of Lieutenant Benshaw. Certainly that 
which would be most cohdudve to the honour and feelings of 
Mr. Benshaw would not have been to fight Mr. Strong. I do 
not believe that Mr. Benshaw, more than any other man, 
though by profession a soldier, likes fighting merely for 
fighting’s sake. We may therefore believe, that as an apology 
would have been as conducive to the honour of Mr. Benshaw 
as a duel, it would have been as agreeable to his feelings; 
and that therefore when Mr. Benshaw says to Dr. Marshall, 
“Act as may appear to you most conducive to my honour and 
feelings,” he intended that Dr. Marshall should act so as to 
procure from Mr. Strong an apology. 

But, gentlemen, if this note be a challenge, I do not know 
what may not be taken for one. And if this prosecution is 
successful, I shall not be surprised to see some of our fair 
ladies sent to the bar, to answer for this offence, and to see 
a card of invitation to tea, brought in evidence against her 
to prove that she really intmided by it an invitation to her 
neighbour to fight a duel. 

But if we consider this note in connection with the testi- 
mony of Commodore Rodgers, can there he a doubt as to 
what Mr. Benshaw intended by it? You find that the Com- 
modore as well as Mr. Benshaw and his friend, had formed 
a pretty just estimate of the character of Mr. Strong. They 
foresaw what would be the course he would pursue if Mr. 
Benshaw or his friend shouTd put themselves in Mr. Strong’s 
power ; they knew him to be a member of the law, and knew 
that he would not hesitate to avail hims^ of the law for 
protection or persecution. 
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If Mr. Benshaw, after his acquittal by the Court of In- 
quiry, had suffered the thing to remain there 'without seek- 
ing an explanation or apology from Mr. Strong, he would 
have been disgraced in his profession. The Commodore was 
determined that the honour and reputation of his young sol- 
dier sho'uld not be sacrificed to the aspersions of Mr. Strong; 
at 'the same time he was resolved that Mr. Strong idio'uld not 
have it in his power to make him a victim of the laws. The 
commodore’s design was that Mr. Benshaw should do any 
thing that he might legally do for the preservation of his mili- 
tary diaracter — ^that he should place himself in such a situa- 
tion that there could be no doubt of his courage, or of Mr. 
Strong’s want of it — that this should be done by a note which 
while it was not an invitation to fight, might intimate to Mr. 
Strong that Mr. Benshaw was very -willing to meet him if 
he (Mr. Strong) could be provoked to send him a diallenge. 
With these views and designs Commodore Bodgers read the 
note and ad-vised its being sent ; and at the same time, in his 
conversation with Doctor Marshall, cautioned him very par- 
ticularly against putting himself or his friend in the power 
of Mr. Strong, by saying anything to him that could by any 
possibility be taken for a challenge. I think you cannot hesi- 
tate to say, that the note does not in itself import a challenge, 
and that there is no evidence before you that it was intended 
as one ; but, on the contrary, that there is evidence that Mr. 
Benshaw never had a design to diallenge Mr. Strong, -thon^^ 
he may have been anxious to provoke Mr. Strong to challenge 
him. 

Perhai>s a rigid moralist would say there is as much of- 
fence in endeavouring to provoke a man to give a challenge, 
as there is in directly, in-viting him to fight a dud. This is 
a case of conscience which it is not my budness to discuss. 
It is sufBcient for me to know, that in a court of law the 
things m-ust be considered as distinct, and you cannot Mn- 
vict the defendant of pving a diallenge, if you should b^eve 
that he only intended to provoke another to send him a 
challenge. 

If this note was a chaUenge to fight a duel, where was the 
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meeting to take placet When and with what arms were they 
to fig^ht? All these things are necessary preliminaries to a 
duel; and if no arrangements of this sort were made by the 
note, then the note of itself is not a challenge. Whether the 
omission of these things in the note were supplied by parol 
communications from Dr. Marshall, which we admit they 
might have been, you will perceive is not to be considered 
just now. 

Let us turn to Mr. Benshaw’s communication to the public, 
which is called the posting of Mr. Strong, and to Dr. Mar- 
shall’s observations upon it, which have been read to you not 
only as evidence that the note of Mr. Benshaw was intended 
as a challenge, but that a challenge was given by Mr. Ben- 
shaw through his friend Dr. Marshall. 

In that part of the appeal to the public which is under 
the signature of Mr. Benshaw, adverting to the note whidi 
has just been considered, Mr. Benshaw says, “To the justice 
of this appeal to his courage, which was again rei)eated by 
my friend in still stronger terms, he was equally insensible,” 
i&c. “he positively refused the reparation demanded,” &c. 
“I therefore publish Joseph Strong, attorney at law, as an 
evasive coward,” &c. 

Before the counsel for the prosecution can have the advan- 
tage they expect from these publications, they have this very 
difficult task to perform; that is, they are to persuade you 
that there can be no other appeal to a man’s courage than 
to ask him to fight ; that to demand reparation for any injury, 
is to demand of a man that he will take his chance of shoot- 
ing you; and that no man can be an “evasive coward and a 
scoundrel,” but one who has refused a challenge. 

I do not believe, however, that you will very readily adopt 
such sentiments. I rather hope that you will agree with me, 
that true courage consists in daring to acknowledge an error, 
and to do justice to those who we may have wronged. If Mr. 
Strong had basely and wantonly slandered Mr. Benshaw, if 
when he had before him proofs of the innocence of Mr. Ben- 
shaw, he dared not do away the slander and make him^ an 
apology for fear of the injury it might do his own reputation. 
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it was arrant cowardice. And if an acknowledgment and. 
apology so justly due to Lieut. Benshaw was denied under the 
pretence of professional duty and privilege, what is he who 
avails himself of so pitiful a subterfuge but an ‘‘evasive 
coward?” Believe me, gentlemen, there are many men who 
would undauntedly expose their breasts to the muzzle of a 
pistol, or brave danger “even at the cannon’s mouth,” who 
would not have courage to humble themselves to an acknowl- 
edgment of an error. But it was this magnanimity, this noble 
courage which Mr. Benshaw expected to find in Mr. Strong, 
hut he found Mr. Strong destitute of it, and it was not because 
Mr. Strong would not accept a challenge, not because he 
would not fight a duel, that Mr. Bendiaw called him coward, 
an evasive coward. 

I expect by and by to hear it said by the counsel for the 
prosecution, that there are certain terms in these publica- 
tions which, when used on an occasion of this sort, have a 
different meaning from that which they ordinarily bear, that 
the schools of honour have a language of their own. Not hav- 
ing been nor wishing to be a graduate in those schools, where 
I believe, unhappily for mankind, many principles of falw 
honour are taught, I cannot pretend to be a scholar in their 
language. But, gentlemen, if the words coward and courage 
may bear a different signification from that in which I say 
Lieut. Benshaw used them, what is to become of the ^rd 
reparation, which is more than once used in these pubhcations, 
in reference to the demand which Mr. Benshaw had made on 


Mr. Strong? 

Mr. Benshaw, in his publication, says Mr. String rrfus^ 
the reparation demanded, and Doctor Marshall, in that part 
of the pubUcation which is under his signature, says he only 
wishes to prove that Mr. Strong’s excuse for not making 
reparation to Lieut. Benshaw is evasive. Now if Ae dei^d 
which Mr. Strong refused had been tu fight, 
been said that he refused reparattonf I don t 
person who fights me can be said to n^e me 
ticularly as he may chance to hit and I to m^, ^ Jl 

should certainry have very bad reparatum; and so 
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see very well how one who refuses to fi^t me can be said to 
refuse me reparation. But if a Tnaw has slandered me and I 
asA: him to do me justice by an adcnowledgment and apology, 
then indeed I ask him for reparation ; and if he complies with 
my request, he then makes me reparation because he does 
away the slander and leaves me the en joymait of an unsullied 
character. 

If it had been said that Mr. Strong had refused to give 
Mr. Benshaw satisfaction it would have been a word much 
more apt to convey the meaning that the counsel for the 
prosecution wish to give to the word reparation ; and the use 
of the word satisfaction, in relation to duelling, is so appro- 
priate that it is highly improbable that Mr. Benshaw and 
Doctor Marshall would have availed themselves of any other, 
if they had meant to say that Mr. Strong had refused to fight 

We must now consider the parol testimony of Lawyer 
Strong, and in doing this I shall take in connection with it 
the very curious, I had nearly said the very infamous, piece 
which appeared under the signature of Mr. Strong, and was 
given by him to Doctor Marshall at the second interview be- 
tween them. Mr. Strong’s testimony is very explicit. He says, 
at the first interview between him and Doctor Marshall, 
Doctor Marshall repeatedly and explicitly invited him to 
meet Mr. Benshaw to fight a duel. If you believe Mr. Strong, 
and then can further believe, that Mr. Benshaw authorized 
Doctor Marshall to give Mr. Strong this invitation, of which, 
however, we insist there is no evidence, then indeed, gentle- 
men, there is an end of the cause and you must find the de- 
fendant guilty. We were in hopes that this part of the case 
would not have solely rested on Mr. Strong’s testimony. But 
I must again remark how unfortunate for us it is that the 
only person who could corroborate or invalidate the testi- 
mony of Mr. Strong, has, on account of technical objection, 
been excluded as a witness ; therefore as to what passed at the 
first interview we can only appeal to Mr. Strong; and if, 
gentlemen, you shall think that in some part of his testimony 
he has been a pretty good witness for the prosecution, we hojw 
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to shew you that in certain other parts he has been no very 
bad one for the defendaut. 

Mr. Strong says that Doctor Marshall challenged him in 
the early part of the first interview between them, and yet 
he admits that Doctor Marshall’s first demand was to know 
from Mr. Strong whether he was or was not the author of 
a piece against Mr. Renshaw, which had appeared in the 
papers under the signature of ‘A Citizen;’ that he, Mr. 
Strong, refused to avow or deny that he was the author of 
that piece until he should have had an opportunity of ex- 
amining the file of papers in which it was printed. That 
Doctor Marshall, to give him time to make this examination, 
left him, after having made an appointment with Mr. Strong 
to meet him the next day, when Mr. Strong was to to say 
whether he was or was not the author of the piece in ques- 
tion; and if he acknowledged himself to be the author then 
he was to say whether he would or would not make such an 
apology as would be most conducive to the honour and feel- 


ings of Mr. Renshaw. 

It must be always remembered that there is not the least 
pretense that there was any other cause of controversy be- 
tween Mr. Strong and Mr. Renshaw than that Mr. Renshaw 
suspected him to be the author of the piece signed ‘A Citizen.’ 
Now as it is admitted that one object at least of Doctor Ma^ 
shall ’s visit to Mr. Strong was to ascertain whether he had 
or had not published this piece; and as he gave Mr. Strong 
time to give his answer on this subject, is it not most unn^ 
ural to suppose that Mr. Strong acknowledged himself to be 
the author, and before Mr. Strong had given him any an^er, 
and before he had refused to make an apology, that Dr. Mar- 
shall should have challenged him? To suppose this we miM 
imagine that Dr. Marshall addressed Mr. Strong in words 
like these, “Sir, Lieutenant Renshaw suspects that you are 
the author of the piece signed 'A Citizen,’ I 
as his friend to know whether you are or 
and if you are I demand an apology of you. u 
are or are not the author, and whether ^ou wiU orjnll^t 
make an apology, you must fight Lieutenant Renshaw-I wdl 
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give you till to-morrow to avow or deny the piece and to 
determine whether you will or will not make an apology — ^but 
yet 1 now challenge you to fight Lieutenant Renshaw.” 

Can you, gentlemen, believe that Doctor Marshall’s con- 
duct was so senseless and absurd? 

And here, gentlemen, let me call to your recollection the 
declaration Mr. Strong made to Mr. Yanhook, when Mr. 
Vanhook met him in the street, after he had had the first 
interview with Doctor Marshall, at which interview he says 
he received the challenge. On meeting Mr. Vanhook, Mr. 
Strong says to him, “Well, I have seen Doctor Marshall; 
your man is chuck full of fight.” “What, has he challenged 
you?” says Mr. Van Hook. “No, not quite that,” was the 
reply of Mr. Strong. Now if you believe Mr. Vanhook, is not 
Mr. Strong in contradiction with himself? Mr. Strong, to be 
sure, does not recollect the latter part of this conversation; 
and probably you will be told that the conversation took place 
at a time when Mr. Strong's mind was loaded with the variety 
and importance of his professional concerns ; that it was made 
at a time when he was driving through the streets hunting 
up some sheriff, or looking out some miserable wretch for 
dieriff’s prey; and that therefore it was a heedless conversa- 
tion and made no impression on the mind of Mr. Strong — 
For I do not believe that there will be an attempt to impeach 
the credibility of Mr. Van Hook. 

I will not, gentlemen, waste your time by anticipating 
arguments of this kind. When I consider to whom they will 
be addressed, I have no fears as to their effect, should they 
be resorted to by the adverse counsel. 

If we take into consideration what passed at the second 
interview, even according to the relation of Mr. Strong, we 
shall find many circumstances which must tend to shew that 
no challenge was given at the first interview, and which, as 
it seems to me, prove that Mr. Strong till lately never enter- 
tained an idea that Dr. Marshall diallenged him whmi they 
met the first time. In the first place. Dr. Marshall’s second 
visit to Mr. Strong, and Mr. Strong thmi offering any apology 
at all, are utterly inconsistent with the fact of his having 
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ceived a peremptory unconditional challenge before that time. 
But the language of this apology itself is directly at variance 
with the idea of a previous challenge having been given. To 
make this appear to you, gentlemen, I will read to you this 
very curious production; and that I may not be under the 
necessity of recurring to so disgusting a performance again, 
I shall, as I proceed in the reading, make some observations 
on its style and language. These observations I shall apply 
at another time; for my present purpose is only to make you 
observe that Mr. Strong, when he wrote this piece, could not 
have supposed that he had been challenged. 

First, let it be remarked, that Mr. Strong is a member of 
a learned profession ; of course a scholar ; part of his profes- 
sion is the science of special pleading, to excel in which it is 
necessary to weigh with the most scrupulous exactness the 
meaning of every word that is put on paper. If Mr. Strong 
was in the right use of his senses when he wrote this piece, we 
may expect to find upon it some marks of his professional 
skill. Let us examine it. 

To the first paragraph, I have nothing to say but that it 
is not intelligible. The second paragraph is a rare specimen of 
original composition. 

''As to the remarks of Mr. Strong (accompanying the pro- 
test) these were founded wholly on the facts stated therein^ 
(and others not therein mentioned, as alleged by Captain 
Petty) upon full conviction of the truth thereof.’* Now these 
are most curious remarks indeed, that have their whole foun- 
dation on certain facts, and yet are founded on some other 
facts besides those on which they are wholly founded. But 
which are the facts as to the truth of which Mr. Strong had 
a full conviction? Were they those upon which the remarks 
were wholly founded, or were they those upon which the 
remarks were not founded? It must have been the last, gen- 
tlemen, because if Mr. Strong did believe the facts stated in 
the protest, he never could have said as he has done in this 
same paragraph, that his remarks did not proceed from any 
personal disrespect to the character of Lieutenant Renshaw, 
and he could not have said as he has done again in the same 
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publication, “Mr. Strong avows not to have any or the least 
personal disrespect for or towards Lieutenant Benshaw.” 

No, gentlemen, the charges contained in that protest, and 
to which Mr. Strong attempted to give strength and currency 
by his remarks in the public papers, ’under an anonymous 
signature, were of so odious a nature, that no man who be- 
lieved them could have a personal respect for Lieutenant 
Renshaw; but, on the contrary, he must have been considered, 
as long as these facts remained uncontradicted, as having 
violated the duties of his profession, as being regardless of 
the rights or liberties of his fellow citizens, and as wanting 
the common feelings of humanity. 

I am sure you, and every honest man, be he of what party 
he may, will hear with indignation the next sentence. After 
having said that his remarks did not proceed from any dis- 
respect to Lieutenant Benshaw, Mr. Strong says, that “they 
were only intended as reprobating the policy of government 
relative to the gun-boat system.” I ask, gentlemen, your par- 
ticular attention to this disgraceful confession, though it is 
not for the purpose of making use of it at present that it is 
now read. 

“He does not claim this as his privilege only, but asserts 
a liability professionally in case of any publicity, and deems 
all publication improper and illegal. What has been made 
must be also deemed so, and expected to undergo judicial 
notice.” This is certainly something more learned than Eng- 
lish. It must be that language which I have heard of in my 
infancy, called Hebrew Gre^ 

Mr. Riker: These may perhaps be t 3 T)ographical errors. 

Mr. Coldm: It may be so. It is a pity the printer is not 
here to take some more of the errors of his performance on 
his shoulders. But, gentlemen, the style of this production is 
the least of my concern ; it is the threat contained in the last 
sentence which I now wish you particularly to notice; and 
it is this which I think has warranted me in saying, that 
when Mr. Strong wrote his piece, whidi was after his first 
interview with Dr. Marshall, he did not suppose himself that 
he had been diallenged. 
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Mr. Strong, after having swelled himself with the idea of 
his professional privileges, means to give Dr. Marshall to 
understand that he intraids to institute a prosecution, on 
accoimt of some publication. At this time nothing had been 
published on this subject which could give Mr. Strong offence, 
except the proceedings of the Court of Inquiry. This there- 
fore is the publication which Laviryer Strong threatens with 
judicial notice. 

Now if Mr. Strong at this time had thought that Mr. Ren- 
shaw and Dr. Marshall had exposed themselves to a prosecu- 
tion, by giving a challenge, do you believe this lawyer would 
have threatened them with a suit for a libel, when he might 
have held out to them the terms of a prosecution which 
might have sent them to the state prison for the best part 
of their days? No, gentlemen, Mr. Strong at the time he wrote 
this piece, never thought that he had been challenged, and 
it was a thought that did not come into his head till after 
the publication made by Mr. Renshaw, when disgusted and 
mortified with the picture which was there drawn of his own 
conduct, he determined to have revenge on those who had so 
exposed him, and now seeks it by these prosecutions. 

I shall at present say no more of this piece, than to beg 
you to consider the whole of it, the time when it was written, 
and to say whether it does not manifestly appear from it, 
that Mr. Strong, at the time he wrote it, meant it as that 
apology which Dr. Marshall had demanded of him, and that 
he had thmi no idea that Dr. Marshall had challenged him, 
or asked any thing more of him than an apology. 

I shall say but little to you, gentlmnen, as to what passed 
between Mr. Strong and Dr. Marshall at their second inter- 
view. We have not as to this the same reason to regret that 
wo cannot have the brai^t of Dr. Marshall’s testimony, be- 
cause Mr. Van Hook was present at the whole of this inter- 
view. He contradicts Mr. Strong as to all the esswitial parts 
of his testimony. 

You win be told that it is your duty to endeavour to recon- 
cilo contradictory testimony; I admit it gentlemen, and I well 
know that the learned counsel concerned for the prosecution 



will lend you all the aid of their splendid abilities to assist 
you to reconcile the testimony of these two witnesses. But 
black and white are not more opposite than the testimony of 
Mr. Van Hook and Mr. Strong. It is impossible to reconcile 
them. Which then wiU you believe? Mr. Van Hook, who was 
called as a witness, whose attention was particularly directed 
to what passed in consequence of what had been said to him 
by Doctor Marshall before they went to Mr. Strong’s, who 
was a calm, a disinterested spectator of the scene, whose char- 
acter stands as high as that of any other young man, or Mr. 
Strong, who probably was agitated, who is a party, who ap- 
pears even before you angry and revengeful, and of whose 
character I shall say nothing. 

On being pressed to say what were the words in which the 
challenge was conveyed, he said Dr. Marshall asked him to 
meet Mr. Renshaw. At another time in answer to the same 
question he said Dr. Marshall asked him to fight Mr. Renshaw. 

Dr. Marshall did not directly challenge me in the second 
interview, says Mr. Strong, it was only from his referring to 
what had passed at the first interview that I could gather 
from him what he said in the second that he meant to give me 
challenge, I cannot, gentlemen, prevail on myself to enter- 
tain any fears for the fate of my client. Still, however, I feel 
that I should not discharge my duty were I not to fulfill the 
promise I made at the opening of this cause to shew you that 
Mr. Strong’s credit is impeached by the circumstances under 
which he has placed himself as a witness before you. 


In performing this part of the task assigned me, I cannot 
forget that Mr. Strong is a member of the same profession 
with myself, and I must therefore feel a reluctance in enter- 


ing upon it, which I should not do in every other case. But, 
gentlemen, men do not change their natures by becoming 


lawyers, and it is my duty to treat Mr. StryM^Uj^ould 
any other man under the same circums^^B|||^^r 
Though Docto^M^shall has been re^^^^^witness in 
this case, on tlj^^^d of his havii^^^^Hst in the 
event, yet it is fl^^^at Mr. Stron^^^^Hch deeper 
interest in the col^^^H the def enda^^^^^Marshall j 
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possibly have in his acquittal. Have you not perceived 
in the course of Mr. Strong’s examination how deeply he con- 
siders his character and reputation involved in the verdict you 
shall pronounce? He has not been able to conceal, even for 
the short time that he was before you as a witness, his ani- 
mosity towards the defendant, nor that spirit of revenge 
which has stimulated him to institute these prosecutions, and 
which he impatiently expects will be gratified in the con- 
damnation of my client. Hut Mr. Strong has even a pecuniary 
interest in this trial. How docs it happen that this cause is 
not as all others have been during this session^ left to the 
management of the official prosecutor? Why has it been 
thought necessary to enlist against the defendant the splendid 
talents of the gentleman who now appears as the associate 
of the Attorney General? Do you believe that this is a cause 
in which that gentleman would volunteer his services? Be- 
lieve me, there is nothing in the conduct of the prosecutor, 
which accords with his feelings, or which can excite his sym- 
pathies. He would not exert his abilities in a case like this 
without extraordinary compensation; and who is to give it 
to him? Not the public, we know. The purse of Mr. Strong, 
gentlemen, has been opened. He has paid money to purchase 
the conviction of the defendant. Then let me ask — 

The Court: Mr. Col den, these remarks are too foreign to the 
issue and the evidence. 

Mr, Golden: I humbly presume, may it please the Court, that 
when a witness, the most material we would have had, has been 
rejected on technical objections, it is proper to remark on the uncom- 
mon interest which the only witness for the prosecution has made 
it appear he has taken, by engaging at his own expense the first 
talents at the bar. 

The Court: I think it not right to impute blame to the prosecu- 
tion on that account. Perhaps it might be laudable to call in aid. 
It is not however necessary for the Court to pronounce an opinion 
on that point. 

Mr. Golden: Then, gentlemen, I shall proceed to shew yon 
tTiat r Stron g has avowed sentiments inconsistent wiA 
e«Qd|oij^|||[l^th, and has thns impeached his own credit 
to direct your attrition once more to his 
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famous apology. It is not necessary that I should read to you 
the protest of Captain Petty, or Mr. Strong’s remarks upon 
it, which were published under the signature of ‘A Citizen.’ 
They excited so much the interest and feeling of the public, 
that no doubt you have read them. They have probably been 
printed in every newspaper on the continent, and perhaps 
there is not a man In the United States who can read, on 
whose mind they have not made a deep impression. You must 
well recollect, gentlemen, what indignation they excited; that 
they accused Mr. Renshaw of the most wanton abuse of the 
power which the government put in his hands; that they 
charged him with having exercised the most cruel tyranny, 
and with having in the most unfeeling and inhuman manner 
ill-treated a peaceable unoffending fellow citizen. Who, be- 
lieving these charges, could say he had a personal respect for 
Mr. Renshaw? or what will you think of the veracity of that 
man, who while he entertained a conviction that Mr. Renshaw 
was guilty, should, through base fear, or from any otiier 
motive, be induced to give a certificate under his own hand, 
that he respected Mr. Renshaw? 

Yet look at this publication of Mr. Strong’s. He avows his 
belief of the charges, and at the same moment says that he 
has not the least personal disrespect for Mr. Renshaw. Or if, 
on the other hand, Mr. Strong, when he published the protest 
and his remarks, did really respect Mr. Renshaw, then he 
could not have believed the charges in the protest ; and what 
wickedness, what baseness was there in that case in making 
the publication of the piece signed ’A Citizen’? 

I read, gentlemen, with infinite indignation, that abomi- 
nable confession of Mr. Strong’s, contamed in this same piece, 
’’that he made these charges against Mr. Renshaw from politi- 
cal motives, and in order to bring the government into dis- 
repute.” Is it possible that a man can have the audacity to 
avow such a want of principle? To avow that he made a 
diarge against a young officer, calculated to ruin him in his 
profession, to disgrace him with his oompuiions, and to render 
him odious to his countrymen, with the sole design of traduc- 
ing the administration! Wo want no witnesses aftw this, 
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gentlemen, to the character of Mr. Strong. This is as conclu* 
sive against him as the evidence of thousands could be. It is 
a certificate under his own hand that he is undeserving of 
credit. 


1 am desirous, gentlemen, that you should regard the con- 
duct and testimony of Mr. Strong with all the diarity pos- 
sible. There is an irreconcilable contradiction between him 
and Mr. Van Hook; and I know that you must believe the 
latter. But yet I will admit, as Dr. Marshall does, that Mr. 


Strong may be an honourable man, and I account for his 
strange and irreconcilable conduct and testimony, by sup- 
posing that he was, when he wrote the remarks which he pub- 
lidied under the signature of ‘A Citizen,’ and has been ever 
ffincA, 5>.Tid was particularly at the time he met Dr. Marshall, 
under some mental derangement. Could any lawyer, or even 


any layman, in his senses, have composed such a piece as this 
apology of his? — the whole of which I have read to you, and 
made some observations on its absurdities, for the s^e of 
making this remark. It seems to me to bear strong evidence 
of its having been written by a man who had not the right 
use of his senses. We know, gentlemen, that fear sometimes 
strangely disorders the human intellect. There is no fact 
better authenticated I believe, than that, during our revolu- 
tionary war, a British regiment to the southward, which wm 
in a situation momentarily to expect an attadc, mistook m 
the night a field of Indian com for its enemy, and did not 
discover the mistake till they had exhausted a conaderable 
portion of their ammunition on the com-stalks, which ap- 
peared in their fright to be the moving bayonets ot thm 
enemies. Possibly fear had a like effect on the nerves of m 
Strong; he knew the character of Mr. Renshaw; his ^ 
reaped across the Atlantic; he knew he 7 “ 
heroes who, with Decatur, had won immortal glory 
walls of TripoU. He knew what would be the consequence of 
injuring sudi a man, and from the moment he ^ 

m>t, from Mr. Beostarr, hi taUM^aoo ™ 
rrith thought, of blood Bia 
dreamed of “moving accidents and hair- rea 
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Tha moment Dr. Marshall stood before bim, all his senses 
took the alarm; he smelt gunpowder in the very breath of 
the Doctor, and heard the report of a pistol in every word. 
According to his own story, among the first things he said to 
Dr. Marshall, was, “I won’t fight — ^if you are for fighting, I 
am not your man — ^you need not challenge me, 1 am no 
fighter.” This shows what was the perturbed state of the 
gentleman’s nerves at this time, and we ought to have the 
charity to suppose that Mr. Strong’s apprehensiotis made so 
strong an impression on his mind, that what he expected and 
dreaded would happen, he has thought actually occurred ; and 
under these false impressions, heightened by disgrace, mortifi- 
cation and revenge, he comes here, and relates to you as facts, 
things which never had existence but in his own disordered 
fancy. 

I am convinced that the counsel opposed to us, will not 
rely much on the testimony of Mr. Strong. It is so irrecon- 
cilable and inconsistent, as even to defy their ingenuity. 
Their great effect will be to support the charge by the printed 
documents. But I do not believe that you can be prevailed 
upon to put a construction on them so different from their 
natural import, and so entirely foreign to the intent with 
which they were written. The statute on which these indict- 
ments are founded, is a salutary law, and ought, on all occa- 
sions where it applies, to be enforced. Were I a juror, I never 
would overlook an infringement of it. But in our zeal to 
punish offenders against this law, do not let us confound 
the innocent with the guilty. In this, as in every other crim- 
inal case, you must acquit, unless there is full proof of the 
defendant’s guilt. Where there are doubts, your verdict must 
ever be, as I trust it will be in this instance, not guilty. 

Mr. Hoffman: Let me not be thought on this, or on any 
occasion, the advocate of the duellist. Let me not be considered 
the vindicator of a practice, whidi in my judgment I con- 
demn — in my heart I abhor: a practice, which has repeatedly 
outraged society, and, in one melancholy instance, has thrown 
the gloom of sorrow and mourning over our city, and wrung 
the heart of every friend to his country. No, gmitlemen, I 
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coiisid6r it a flagrant vice, that should be publicly discoun* 
teuauced, and, as far as human laws can prevail, totally abol- 
ished. But let not our abhorrence of the crime, nor our eager- 
ness to correct, betray us into an error of misapplied severity : 
let the arm of justice be properly directed, lest the innocent 
be sacrificed as an example to the guilty. 

Some months since, Mr. Renshaw was accused, in one of 
our most respectable public prints, of abuses in the discharge 
of his official duties, which, if true, would have disgraced him 
as a gentleman, dishonoured him as an officer, and degraded 
him as a man; which would have struck at the very root of 
his hopes and fortunes, by proving him unworthy of remain- 
ing in the service of his country. The resentment of the public 
was excited against him — ^that public whose soldier he was, 
and on whose good opinion alone depends the fame, for which 
the soldier struggles. Commodore Rodgers, with a laudable 
anxiety, not confined I trust to officers of his high station, 
felt for the honour of the profession, thus assailed through 
one of its members. A board of inquiry was instituted — ^the 
conduct of Mr. Renshaw was rigorously examined, and he 
was honourably acquitted. What next was to be done? He 
had fully cleared himself in the opinion of his superiors; he 
was restored to the fellowship and friendship of his brother 
officers ; but there was yet one cause of anxiety preying upon 
his feelings — ^the diarges against him had been reiterated and 
commented ui)on in the public prints — ^their falsehood should 
be made equally notorious. 

He on the printer to retract what he had published — 
the latter, with a just sense of his duty, refers him to Mr. 
Strong as the author. He is written to, but he gives no answer. 
Mr. Renshaw then engages his friend, Dr. Marshall, to call on 
Mr. Strong for that honourable satisfaction which a gentle- 
man, so deeply injured, had a right to expect, and no gentle- 
man, so unjustly injuring, ought for a moment to have with- 
held. I repeat the words deliberately— he demanded an hon- 
ourable satisfaction. 

(Mr. TTnffmATi reviewed the evidence of Mr. Strong and 
Mr. Yan Hook.) 
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Gtentlemen, I cheerfully consign my client to your proteo* 
tiom and to that verdict which you are about to pronounce. 
For his fate I have but little apprehension as I am satisfied 
you cannot convict him until you have brought yoursdves to 
believe that Mr. Strong is a cool, unprejudiced witness and 
that Mr. Van Hook has wantonly testified to falsehoods. They 
intend to urge a conviction on the indictment charging the de- 
fendant with not being a citizen of this state. The punish- 
ment on this indictment, in case of conviction, is confinement 
in the state prison for a period not exceeding seven years — 
thou^ I do not feel any apprdiension that you can bring him 
in guilty upon either indictment, yet, as I cannot be positive 
in what li^t you may regard the subject, I will briefly add 
a few words. He is a dtizen of New York, because this state 
is his present domicile. It is true he was bom in Pennsylvania, 
then he is a citizen of the United States, and within the mean- 
ing and intent of the dwelling act, a citizen of that state 
where, at the time of the offence charged, he had his domicile 
or residence. I was bom in the state of New Jersey, yet am I 
not to be esteemed a citizen of this state, wherein I reside, 
and where I follow my profession and gain my livelihood? 
But I will not detain you, gentlemen, by argument on this 
point. It is a question of law and I readily and cheerfully 
submit it to the charge of the court. I could hardly, how- 
ever, have imagined that the resentment of the prosecutor 
would have carried him so far as to seek to cast the defendant 
into an ignominious prison, and overwhelm him with personal 
suffering and irretrievable ruin. 

Mr. Emmet: Gentlemen — ^Mr. Benshaw is a military man, 
and if he has any prejudices they are probably of a military 
cast. Doubtless he feels his honour his best possession, and 
therefore guards it with, perhaps, an over-scrapulous atten- 
tion. He is young, and will it be thought improbable that a 
young officer in the navy, deeming himself injured, should 
send a challenge? Or should the statement on oath of such 
a fact be made the ground to attadc the credit and character 
of a witness? Mark further the course of the transaction. He 
sends a letter inclosing the proceedings of the Court of 
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Inquiry. He sends another and another letter, not merely 
alluding to an apology, as is pretended on the other side, but 
which has this emphatic sentence, “To this gentleman (Dr. 
Marshall) 1 have fuUy committed my sentiments in regard to 
the existing subject of controversy.” Why this word fvUy in 
italics, if he wanted simply an apology? Why underscore 
the word fully if something more emphatical was not intended 
than the words in ordinary acceptation would convey? “And 
I have given him,” he adds, “ample authority to act in such 
manner as he thinks most conducive to my honour and feel- 
ings.” If he only wanted an answer to the letter which had 
been disregarded, would he have expressed himself in sudi 
terms? Or what need would there have been of such ample 
authority to act, “as most conducive to his feelings and his 
honour?” Even if all he wanted was an apology, he would 
not have made Dr. Marshall the judge of its sufficiency. He 


would have said, bring me back his answer and I will judge 
of it for myself. Where is it that a man commits his honour, 
his feelings, and his reputation, to his friend? It is where 
that friend is empowered to give a challenge, and there re- 


mains only one point to adjust. What was that which was to 
conduce to his honour and feelings, and in which Dr. Marshall 
was to act, if he had no other commission than to be the 
bearer of his letter? What does an officer mean when he givM 
his full authority— these plenary powers to another to act in 
everything as he thinks most conducive to his honour and 
feelings? You cannot shut your eyes to the meaning of this 
letter. Commodore Rodgers, indeed, says he read it before it 
was sent, and did not understand it as giving a challenge. 
I have not the honour of knowing Commodore Rodgers, b^ if 
he received from any gentleman with whom he had a differ- 
ence, a similar message, I stake my life that he wouW under- 
stand it. A military man acting for another, and tha o er 
young, and under his command, and perhaps un er is pro 
tection, may be so far blinded by affection and anxiety tm 
his honour, as not very accurately or even ngourously t 
whether he does not err on the side of promptn^ f^^rs 
age; but if that letter was addressed to Commodore Rodgers 
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himself, by any person of Lieut. Benshaw’s profession, and 
delivered by a friend, would not he conceive that that friend 
was authorized to deliver him a message, and settle every 
point and punctilio relating to a duel? Whatever understand- 
ing he may have of it now, he would understand it differently 
from what he has said, if his own feelings were concerned. 

Mr. Strong, the only witness of the proceedings of the 
friend charged with these powers, has deposed in so many 
words, that he did emphatically and explicitly convey a chal- 
lenge over and over again; but you are a^ed, if :this was 
the case, why was an apology required in the second inter- 
view, and why did not Mr. Van Hook also understand what 
passed in the second conversation to be a challenge? On the 
other hand, I ask you, gentlemen, if there was no intention of 
delivering one, would not an expression such as Mr. Van Hook 
has sworn fell from Mr. Strong, that he was no fighting man, 
and that he was a father of a family, have called for this 
explanation from him, ''Sir, you misconceive the object of my 
visit ; I am not come to give a challenge ; and if you think so, 
you have mistaken me.” And indeed it is beyond a doubt 
that one was given, unless you intend to fix upon Lieutenant 
Benshaw the foulest imputation of falsehood and vain boast- 
ing in his letter that has been read to you. Would not an 
officer of the navy scorn to boast of having given a challenge 
when he had given none; and to publish a man as a coward 
for not accepting what never had been offered? But it is 
asked, if he did do so in the first interview, why should the 
matter proceed further in the way of explanation? Why? 
Because Mr. Strong did wii^ for a reconciliation. He was 
determined not to fight ; but he wished to satisfy himself and 
Mr. Benshaw as to the publication, and to afford every hon- 
ourable means of satisfying the latter, short of fighting. In 
the meantime he says, I did write something, but I have not 
seen it in print — therefore cannot with discretion admit it 
to be mine till I have first looked at it. If it be the same paper 
that I wrote, I will admit it. This was the basis of the negotia- 
tion, and therefore the matter was postponed. 
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Besides, its being clearly deposed that Dr. Marshall did 
deliver a challenge, Mr. Strong has told you also, that on the 
latter day Dr. Marshall did not speak as precisely as on the 
former, but more by reference to what had already passed. 
In that you have a complete clue to the testimony on the other 
mde. It seems that Dr. Marshall had been advised by Com- 
modore Rodgers to be very cautious what terms he used ; and 
Mr. Van Hook had himself cautioned him not to speak so plain 
as to let what he said be construed into a challenge in law — 
from this the necessity of referring to the message already 
conveyed. And to that gentleman, who was not present at the 
previous conversation, it is possible that as what passed before 
was without his knowledge, so every reference to it might not 
have been noticed, nor so clearly understood as it was by Mr. 
Strong, to whom alone it was addressed. 

There is however an attempt to set the two witnesses against 
each other, and to persuade you, gentlemen, that if you be- 
lieve the one you cannot believe the other. I should be ex- 
tremely sorry to acknowledge that conclusion ; because if you 
cannot believe both Mr. Strong and Mr. Van Hook, you cannot 
believe both Mr. Van Hook and Lieutenant Renshaw ; the latter 
of whom has published precisely what Mr. Strong has sworn 
to, and because in my soul I am convinced that they both 
deposed with truth, to the best of their recollection and belief. 
In fact, I never saw an attempt to put two witnesses in con- 
frontation of each other with less ground. The principal con- 
tradiction is, as to what took place when they were passing 
each other in the street, and a very slight one indeed it is. 
Mr. Strong said, “Your client is chuck full of fight;” and 
Mr. Van Hook replied, “Has he challenged you?” Mr. Van 
Hook adds, that Mr. Strong, who was at that moment passing 
on his way, answered in the negative; Mr. Strong says, on 
the contrary, that he has no recollection of that answer, but 
admits that he parried the question. This is not a contradic- 
tion to invalidate the testimony of either. It is used, how- 
ever, as an argument, that if Mr. Van Hook was correct in is 
testimony, no challenge was given. I admit no such conclu- 
sion. Mr. Strong might well have answered so, from haste. 
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inattention, or from not distinctly hearing. He was in a hurry, 
and spoke without stopping to consider. 

But grant that it were otherwise, and that he did imder- 
stand and pay attention to the question, yet a man who is 
diallenged, and is determined to refuse the invitation, may 
have a certain kind of false pride to restrain him from pub- 
lishing what, however rig^t, might produce an ill-natured 
sneer from those (I fear too numerous) who think it more 
honourable in such cases to violate the laws of their country 
than to observe them. Therefore Mr. Strong might not have 
thou^t it his business to sound through all the comers of 
the city a thing that would be turned against him by his 
enemies; and which, it would be sneeringly said, he had 
divulged for the purpose of being bound over. 

This circumstance has been used for two purposes: One 
to shew Mr. Strong’s bad recollection; the other to impeach 
his veracity. As a proof of his bad recollection, the observa- 
tions I have made diew it can have no weight. You have no 
reason to doubt his veracity, unless you are persuaded con- 
trary to Lieutenant Benshaw’s publication, that he never did 
receive a challenge. His answer to Mr. Van Hook would not 
be enough to impeach his veracity, however deliberately 
uttered, for he was not then upon his oath; and there are 
few men that would not have answered the same way, con- 
sidering how many there are, who although they dislike fitt- 
ing, would not like to have it published that they had been 
challenged, and declined it. Is his not choosing at that mo- 
ment to avow it, evidence then that he had not received 
a challenge? I think you cannot say it is. 

The next ground of discredit is, that Mr. Van Hook cannot 
recollect, in the conversation at which he was present, any 
expressions that amounted to a challenge. To that I answer, 
that Mr. Van Hook was not present at the first interview ; and 
whatever his opinion on the conversation might be, he has 
testified to expressions that will enable you to form yours. 
What is the meaning I ask yon of this expression, which he 
admits he did hear from Mr. Strong — am a father!” Is 
there any other phrase so descriptive of the feelings of a man 



LIEUTENANT JAMES BENSHAW. 


695 


who means to say, I will not risk my life? He could not 
mean to say, I am a father, and therefore I will no 
apology. Would an apology have brought desolation on his 
house? Would it have made his wife a widow and his children 
fatherless? Whence then the allusion to those ties that hold us 
by our heart-strings? Because going to the field of battle, and 
leaving an unfortunate family, were the ideas that would first 
suggest themselves in combination to a father ; and these 
words were the true language of a parent of a numerous off- 
spring, that was challenged to put his existence at hazard. 
And when Dr. Marshall replied, “So am I too a father, yet 
I would scorn to take adantage of that circumstance to 
screen me if I had offended any gentleman,’’ what did that 
mean? That appeal which was made and reciprocated to the 
dearest connections in life, had no sense — could have no 
application, but to a single combat; and could not have been 
Tittered but to repel the idea of a duel. The answer, “I am 
also a father, but would not take shelter under that excuse” — 
does not that expression, sworn to by Mr. Van Hook himself, 
show to you, past all doubt, that a challenge, and nothing 
less, was understood by both the parties. But further, when 
they were going to part. Dr. Marshall told him, since you 
will not give honourable reparation you must therefore ex- 
pect to meet his resentment. The expressions testified to by 
Mr. Strong are more forcible — ^he says the words of Dr. Mar- 
shall were, “If you will not apolopze or meet Mr. Benshaw, 
you must expect his resentment.” 

If you agree with the other gentleman, the word meet 
means nothing; but in the sense given to it by Mr. Strong, 
it is consistent with the whole previous transaction, and with 
the subsequent publications by Mr. Benshaw himself, where 
so much is said of cowage and cowardice. It is a technical 
expression, and every man that hears it, knows what is meant 
by it. Further, every person who is conversant with the lan- 
guage of duelling knows right well what is meant by honouT- 
abU reparation. The counsel for the defendant tell you it 
would be more honourable to make an apology than to refuse 
it; but is that what would be considered so by officers sudi 
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as their client? Suppose he had employed other terms of 
usage in duelling, as “Sir, you must give the satisfaction of a 
gentleman;” you might still be told, that meant an apology, 
and could not mean a challenge; thus every term by whi^ 
challenges have been conveyed since duelling was first prac- 
ticed, might be explained away and the law reduced to a dead 
letter. 

There are words, however, technically appropriated to 
certain purposes, and which can only be judged and received 
according to the habitiial acceptation amongst those that use 
them. Su(di are the words in question. The delicacy, refine- 
ment, and urbanity of those who practice duelling; the 
romantic etiquette of giving and recdving challenges, never 
would admit of the word sword or pistoL The finest terms, 
and the nicest and most polished phrases, are uniformly 
selected to express the most resolute defiance. 

Gentlemen, have you ever heard of posting a coward? How 
is that done? By publication. And when you post a man as 
a coward, what does the publication state? That the writer 
sent him a challenge and he had not the courage to accept it. 
It would be preposterous to understand that an officer had 
published a man for want of courage till he had first made 
proof of his courage by trying it. So in this publication he 
avows, and therefore as far as relates to you, he proves, that 
he has done so. 

But we are now told that courage consists in making an 
apology! I ask you, gentlemen, if you think that is the cour- 
age, the want of which Mr. Eenshaw meant, by this publica- 
tion, to impute to Mr. Strong? Was it that he had not cour- 
age to beg pardon? No. What then does this paper avow under 
the handwriting of Lieut. Renshaw? That he did authorize 
Dr. Marshall to make an appeal to his courage as a duellist; 
for if it alluded to an apology, he would naturally have said, 
I authorized my friend, Dr. Marshall, to make an appeal to 
his justice, to his candour, but not to his courage. Why did 
he bring in so pointedly the word courage? Because the refusal 
to make an apology was not what he reproached Mr. Strong 
with, but that he declined to fight. 
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Now if Mr. Strong was the most discredited witness that 
ever appeared in court, and. though millions of attorneys had 
deposed against his character, could you still say upon your 
oaths that he was not challenged, when the very party accused 
comes forward and publishes, under his own hand, that he 
repeatedly called upon him and he was such a coward that he 
always positively refused? 

Mr. Strong says that in the second conversation Doctor 
Marshall only referred to what had passed in the first. Mr. 
Van Hook says he was not present at Ihe first. Can you then 
venture on that evidence to say Dr. Marshall never delivered 
a challenge, when the whole continent of America, wherever 
this paper has circulated, has already pronounced that he did? 

And let me ask you, is Lieutenant Renshaw to have full 
credit with the duellists of the community, for having sent a 


message to Mr. Strong, and an acquittal from those who are 
bound to enforce its laws, because in truth he never did so? 
Suppose you liberate him by such a verdict, and let us follow 
him on his return to his companions and brother officers. 
How will they lau^ at such proceedings in a court of jus- 
tice? Will he not represent his trial to have been a perfect 
farce? “My publication in the Advertiser,” he will tell them, 
“was first read, and I began to think the day was lost— but 
lawyers are the finest fellows in tlie world at a dead lift. My 
counsel got up, and in the very face of my publication, they 
contended with the utmost gravity of countenance, and as 
vehemently as if they were in earnest, that I had never sent 
a chaUenge-they abused that poor devil Strong like a pidt- 
pocket, so that I almost pitied him, and humbugged the jury; 
and they, good men, God bless them, returned with a verdict 

that I had never sent a challenge!” 

Gentlemen, I have been very much rnortmed ^ J J 
mdl a charge aa waat of credibility apen oath Aoald be yM 
S^natS agamet a member of the bar by any ri ta 
tarthren, in conaeqnence of the petty ritercati on. a^a 
bles of our business. Mr. Strong may be an ^ 

unaccommodating practitioner— hm stnetn^ ^y ^ 

offence and made him enemies; but wiU those things juw y 


698 ^yil. AMERICAN STATE TRIALS. 


his enemies for bringing forward so foul a diarge against 
a gentleman whose veracity on oath was never before im- 
peached, and whose reputation is one of the means of his 
subsistence. Professional men should be perfectly aware that 
the character of a professional man is as precious to him as 
his life; and that to make a charge of this kind is almost 
tantamount to a charge of murder. 

We come now to the last question. The defendant is indicted 
upon two several indictments. In one it is laid that he is a 
citizen of the state of New York; in the other that he is not 
so. The difference is on account of the punishment, and the 
diversity of the punishment will afford a due to the interpre- 
tation of those words “citizen of the state of New York.” 
If the defendant be convicted as being a citizen of this state, 
his punishment will be nothing more than the incapacity of 
holding any office; but that would be no punishment to one 
who could not hold any office in this state whether or not. 
Therefore the object of the law was to devise a punishment 
for him also who, not happening to be an inhabitant of this 
state, might otherwise commit with impunity the same crime 
for which the dtizen of the state was to be punished by 
disfranchisement ; and this was fine and imprisonment in the 
state prison made discretionary in the Court according as 
drciunstances might require ; but still the power of the Court 
was limited at the very utmost to five hundred dollars fine 
and seven years imprisonment. This provision was manifestly 
intended to deter those to whom the penalty of disfranchise- 
ment in this state would have been a jest. It is said by the 
counsel on the other side, that every citizen of the United 
States, upon coming into this state, becomes a citizen of it. 
I think, however, that a citizen of this state, intended by that 
statute, is a resident, having his domicile in it, and who has 
qualified himself for voting in some of those cases where a 
vote can be given for the choice of public officers, or touching 
the government of the state. It is that only that affords the 
constitutional distinction; but it never has been held that a 
resident upon compulsion, or only at the will of the govern- 
ment, and merely accidentally stationed or quartered there. 
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subject to be ordered away by command of the executive at 
a moment ’s warning, without fixture or establishment, should 
by that circumstance alone acQuirc a domicile* 

Tm Court: Mr. Emmet, how do you ascertain that he is 
a resident by compulsive orders? He may be under orders 
and yet a citizen. 

Mr. Emmet : If any person be sent upon a mission to a for- 
eign country, as long as he remains there on that mission, no 
Imigth of residence can give him the right of citizen there. 
It is even carried so far that he stands as to his children and 
every other purpose as a citizen of the country from whence 
he came, and so long as he continues in that situation, never 
can be one of the country where he resides. Mr. Renshaw’s 
station is the Navy Yard ; it is true he boards on land in this 
city or elsewhere, because he cannot board in any other way. 
He must board somewhere; he must eat; but no domicile re- 
sults from that. He has no house, no vote, he pays no taxes. 

Suppose a person coming here from any of the neighbour- 
ing states on business or pleasure for a week or fortnight, 
intending to go back, and that in the interval he falls into a 
quarrel and sends a challenge, what is then the penalty? 
That he shall not hold any office in a state where he never 
means to live or hold any. Is that any application of the 
penalties of the law, according to the intentions of the Legis- 
lature? Mr, Benshaw then is in the same situation. Would 
it be any penalty upon him to hold no office in a state where 
he never was before and possibly never may be again. To 
what would such a construction serve but to render the law 
ridiculous? 


The Codht: A citizen of one state removing into another becomes 
a citizen of that other state when he removes. Your argument is 
that he is here compulsorily, or accidentally, but I do not feel how 
you establish that. 

Mr. Emmet: Certainly any citizen of the United States has a 
power of removing from state to state, and may go to any one he 
pleases, and there acquire the right of exercising all the functions 
of a free or native citizen. 

The Coubt: The evidence is that he has been here for a year ^st, 
and within the limits of the state. The only question ‘s whet^r 
his situation hero as an officer disabled him from becoming a citizen. 
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Mr. Emmet: This is a remedial law, and the intention of it 
is that the party who has not acquired a domicile, paid taxes, 
or been qualified thereby to vote for public functionaries, and 
whom disfranchisement cannot affect, because he has no fran- 
chise, cannot be termed a citizen, for it is plain that each 
of offenders against this law is meant to be punishable; he 
who has rights, by losing them — he who has none, by impris- 
onment and fine. The defendant here has no rights to lose, 
and the other penalty alone can reach him. 

It may be said there is inhumanity in pressing this. We 
answer, that after conviction the court will have a discre- 
tionary power which we cannot doubt but that it never will 
abuse; and by the court that matter may be regulated. 

Gentlemen of the jury, you are called upon to enforce a 
law that has been adopted to remedy an evil, which after 
many experiments of other laws, has been still found without 
a remedy. You fathers of families, are you peaceable members 
of the community, or are you prepared to say to all the 
world. We countenance duelling — we mean to promote it, not 
to punish it! You must punish challenges, or duels will ensue; 
and if duels are permitted, deaths will inevitably follow; and 
were you to acquit the defendant, and that any deaths should 
hereafter happen which might touch your hearts as parents, 
kinsmen, or friends, more nearly than my words now can, 
you will then perhaps regret the verdict you have given, and 
the encouragement you have shewn to false honour and to the 
contempt of religion and law. Jurors must repress duels, or 
punish murders, or parley with their oaths. 

You may have heard of Captain Campbell, lately executed 
in England. He was a father of a numerous family — much 
interest was made in his favour, and the testimony of the 
most respectable members of his profession given in his behalf, 
as a man of worth and good conduct — ^but it was in vain. 
He had challenged — ^he had fought — ^he was found guilty — 
the enormity and prevalence of the practice required a strik- 
ing example — ^he was tom from his family, and made a sacri- 
fice to the laws he had offended, and the false notions under 
whidi he acted. Do you not see then how much mercy there 
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is in punishing the sender of a challenge, and how much 
calamity may be avoided by the timely interposition of the 
law. Think upon all the consequences, if men, grave, sedate, 
and respectable like you, proclaim to the world, that the law 
to prevent duelling is to have no operation ; and that the man 
who chooses to set it at naught, may safely count upon 
impunity. 

Experience shews that this crime must somehow be re- 
pressed. In England it is only repressed by death. In this 
country there is a milder remedy, which is applied to it in its 
first shape. If this milder law cannot be made to answer, 
more terrible must follow. It would be unmerciful to hesitate, 
in a case where there is nothing to create a doubt or to distract 
your judgment. This is such a case ; and in this case you are 
to say whether you will or will not lend your succour to give 
peace to the community, and to restrain a crime which has 
already grown by impunity and countenance to a most alarm- 
ing degree. 

THE CHAEGE TO THE JURY. 


Judge Yates : Gentlemen— 01 the importance of this case 
you must be well aware. The law under which the charge has 
been preferred was enacted with the view of repressing an 
offence baneful to society; and if you find evidence before 


you sufficient to support the indictment, you will not set an 
example that would frustrate the intentions of the law. On 
the other hand the desire of pving effect to a law, however 
useful to the community of which you are members, oug^t nrt 
to prejudice your minds against the defence of the accused. 
You will be governed by a temperate and unbiased view o 
the testimony, and be guided by that alone in the verdict 
which your conscience and your best judgment tell you you 
oo^t to give, whether it be of conviction or aeqmttaL 

The evidence may be divided into two brandies : 1st ^ it 
respects a written challenge. 2ndly. As it goes o pro 

vmrbal one. ^ . ... 

It is a fact and the Court feels it as a state tl^t 

communications in writing with a view to mectmgs of 
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kind, may be made in such a manner as not to express directly 
a challenge, and yet fully to convey the idea. Whether this 
note, connected with the other writings and parol testimony, 
warrants the conclusion that a challenge was intended, is for 
your determination. 

Commodore Rodgers appears to have been consulted at a 
period anterior to the sending of these notes, and to have 
had a conversation with Dr. Marshall; and his evidence goes 
to shew that the intention was not to send a positive challenge, 
or any message that could be so construed; and he recom- 
mends that care should be taken in that respect, and that 
they Ehould consult with a professional man. How far this 
testimony ought to go to enable you to make up your minds, 
it is not the province of the Court to say. 

As to the parol testimony, it is to this effect; Mr. Strong 
dedares, that in an interview with Dr. Marshall, he did in 
explicit terms challenge him to ffght a duel; that he an- 
swered, that he was a father of a family, and that his prin- 
ciples were against duelling. The conduct of Mr. Strong in 
this instance, instead of being reprobated in society, is, on 
the contrary, to be commended. Whether he has exactly stated 
the facts as they passed, or not, is another question upon 
which you must exercise your judgment; for the jury are 
to judge exclusively of the credit due to the witnesses. 

There is an apparent contradiction between the testimony 
of Mr. Strong and that of Mr. Van Hook. Mr. Strong testifies, 
that he understood the message delivered to him by Dr. Mar- 
shall to be an explicit challenge to fight; but he says it was 
more unequivocally so at the former interview than the 
latter; and in the latter rather by reference to the former. 
Mr. Van Hook says, that to his hearing and to his understand- 
ing, no such challenge passed. But it should be considered 
that Mr. Van Hook was not present at the first interview. 

There is another circumstance urged to discredit the testi- 
mony of the prosecutor — ^that when Mr. Van Hook met him 
in the street, and entered into conversation with him, he asked 
him whether Lieutenant Benshaw had sent him a chall^ge; 
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to which Mr. Strong's answer was, no not quite, or not exactly 
a challenge. How far that answer given as it were in the 
act of walking along, should weigh to destroy the credibility 
of Mr, Strong's testimony, is again for you to decide. You 
have now the sum of the parol testimony, upon which the 
Court can only observe to you, that when witnesses stand 
before you in such a situation as that their testimony seems 
to clash, you must reconcile them if it be possible, rather than 
confront them, for that is the most charitable course. If, how- 
ever, you cannot in reason reconcile them, and you are bound 
to give credit to one to the exclusion of the other, there you 
must have recourse to all the relative circumstances, and make 
up your judgment from a discreet and prudent view of them. 
The punishment which this defendant might incur in case 
he was found guilty under one or the other of these indict- 
ments, has been usd as an argument which should operate 
upon your minds — but whatever be the punishment ordained 
by the law, you, gentlemen, are to give a true verdict accord- 
ing to the evidence. Nevertheless, the Court for your satisfac- 
tion will give its opinion briefly upon that question. By the 
constitution of the United States, a citizen of any one becomes 
a citizen of any other state, by the mere act of removal into it. 
It appears by the evidence, that Mr. Renshaw has resided for 
a year occasionally in this city, but constantly within the 
territory of the state of New York. This, according to the 
opinion of the Court, makes him a citizen. If he had his family 
here, he certainly would be a citizen; and the difference of 
his not having a family, does not seem so essential as to ex- 
clude him. 

THE VERDICT. 


The jury withdrew, and after remaining about an hour, 
returned with a several verdict upon both indictments, of 
NOT GUILTY. 

•Mr. Hoffman asked that Dr. Marshall, who was also under indie^ 
ment for the same misdemeanor, be discharged, it being now proved 
that there was no challenge sent and consequently there could have 
been none delivered. 

The Court granted the motion. 

Mtr. Strong said that from the conduct of persons in the eye of the 
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court, it might be dangerous for him to go home to his own house. 
He therefore prayed that surety might be taken from both the de> 
fendants to keep the peace towards him. He made an affidavit that 
he was in fear of bodily violence and harm. 

The Court ruled that as the gentlemen had committed no act of 
violence, he would bind them in their own recognizance without 
sureties in the sum of $500, to keep the peace and be of good be- 
havior towards all citizens and particularly towards Joseph Strong, 
Bso., Attorney at Law, until the next session of the Court. 



THE TRIAL OF HENRY G. GREEN FOR THE 
MURDER OF HIS WIFE, TROY, NEW 
YORK, 1845. 

THE NARRATIVE. 

In the autumn of 1844, a company of Temperance per- 
formers gave a musical and dramatic entertainment in the 
Town of Berlin, New York. Among them was a young 
woman, Mary Ann Wyatt, whose personal appearance and 
manners won the admiration of audiences at all the places 
where the company had appeared. One young man, Henry 
G. Green, was so charmed by the attractions of Miss Wyatt 
that he at once enlisted in the company in order to be near 
her. He was a native of Berlin, related to several respectable 
families there, and about twenty-one years old. He had been 
a merchant but his store having been burned and he thrown 
out of business, he was ready to join the traveling company. 
But it met with bad luck and soon had to disband. He, how- 
ever, had better success in gaining the affections of Miss 
Wyatt, for when he returned to Berlin he informed his friends 
that he was to be married a week from the next Sunday, and 
invited them to attend his wedding. But the parties were 
impatient for the consummation of their happiness, and the 
nuptial ceremony was performed a week earlier than the ap- 
pointed time. 

On the Tuesday following the marriage, which was in 
February, 1845, the bridegroom and bride returned to Berlin. 
The next day Green's mother and sister, who were opposed 
to the hasty marriage and looked upon the bride as unfit to 
be the wife of their son and brother, visited him, and had a 
long private interview with him. What was said was never 
revealed ; but it is probable they condemned the marriage and 
said things derogatory to the character of the bride. Whether 
the bridegroom's mind was then poisoned by jealousy, dis- 
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gast, or hate, or the foul purpose sprang up in his heart 
spontaneously, or from what causes, was never known. 

On Thursday the bridal couple went on a sleighing party 
with a number of friends and on their return, the bride com* 
plained that she was not well. The next morning Green went 
to a local physician and procured a box of pills which he 
stated were for his own use, and returned to his boarding 
house. Mrs. Green, having a slight cold, was induced to take 
six pills at the hands of her husband, although against her 
better convictions. 

At twelve o’clock Green was in the store of one Dennison, 
among a number of his friends. During a pause in the con- 
versation, he exclaimed, "A rat! no, a mouse!” pointing to 
the shelf, and stating that a rat had run behind the cinnamon- 
bag; but no one else noticed a rat or mouse. Green then asked 
Dennison why he did not put arsenic on the shelf. Some con- 
versation ensued as to the safety of using arsenic, when Green 
said he did not think it dangerous, and casually inquired how 
much arsenic they thought it would take to kill a person. 
Soon after he went to Hall’s and prepared a solution for her, 
remarking that he was going to give her some soda. Shortly 
after. Green having left the house, Mrs. Hall found Mra 
Green vomiting, in great distress, and apparently at the point 
of death. Dr. Hall was immediately sent for, and he found 
the sufferer imder the extraordinary symptoms usually at- 
tending poisoning by arsenic. He made inquiries as to the 
medidne administered, left prescriptions, and took his de- 
parture, leaving also a strict injunction that no drink should, 
in any event, be given her. Not long after the dioctor left, 
however. Green presented his wife a tumbler with a white 
solution in it. Mrs. Streeter, who was present, stated that the 
doctor had prohibited any drink ; but Green said it was cream 
of tartar, which might be taken. Mrs. Green was finally per- 
suaded to take it, and soon after the vomiting returned with 
increased violence. Dr. Hall, during the evening, visited his 
patient several times, and peseribed for her for cholera 
morbus. The patient was then put under the charge of a h&s. 
Whitford, who remained with her until Sunday morning. 
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Up to this time there was not the least suspicion enter- 
tained of the patient having been poisoned, except with Dr. 
Hall, who mentioned his suspicions to his wife on his return 
from his first visit, which had, however, been quieted by the 
answers he had received to his inquiries. During Sunday the 
patient remained in charge of Mrs. Whitford, who had admin- 
istered the prescriptions left by the doctor. During the ni^t 
Mrs. Whitford went below, leaving the patient in charge of 
her husband. When she returned she found Green in a cot, 
and the patient informed her that her husband gave her a 
powder. She exclaimed that the doctor had prohibited pow- 
ders ! The patient said that Henry had given it to her. Mrs. 
Whitford looked upon the table, and found all the powders 
which had been left by the doctor untouched. Her suspicions 
being aroused, she watched the motions of Green, and soon 
after saw him offer his wife some coffee, which he had been 
some time in preparing. The patient tasted, but remarked that 
it did not taste as the coffee did when Mrs. Whitford made 
it, and insisted on having it from the pitcher, as usual. 

Early in the morning Green left the house on business, 
when Mrs. Whitford examined closely some dii^en broth on 
the table, and discovered arsenic remaining in the spoon ; and 
subsequently a substance was found on the top of the soup, 
which was dried and preserved, and, when analyzed, was also 
found to be adulterated arsenic. For four or five times, at 
least, a substance was found in drinks and medicines, admin- 
istered to his wife by Green, which resembled arsenic, but 
qsecimens of some of them were not preserved or saved. This 
husband of a week’s standing, during the whole of his wife’s 
illne”” never once inquired after the patient’s situation or 
prospects, or the character of the disease. 

A brother of the deceased on Saturday nij^it inquired as 
to the condition of his sister, when Green informed him she 
was doing better — the disease had taken a favorable turn, 
and he need not give himself any tmeasiness as to her ^ 
covery. But at four o^clock on Sunday the brother inquired 
of the attending physician as to his sister’s prospect, and 
learned that she must soon die. He immediately visited hia 
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sister, and informed her that she must soon ezpite. She called 
her husband and asked him if she had ever deceived him in 
any respect, and he replied, “No;” if she had ever said or 
done anything to injure his feelings, and he made the same 
answer. She then called Dr. Hall to her bei^de and informed 
him that die knew she was about to die, and told him that 
everything her husband had administered to her sinoe she 
was takmi sick had distressed her; once, when she asked him 
for some wine and water, he poured out the liquor, and taking 
out of his pocket a paper, poured a white powder into the 
wine. Mr. Streeter was called in and the same facts were 
communicated to him also. She was compelled to suspend her 
narrative until she rested, but became worse, and never was 
able afterwards to tell die remainder of her story. Her 
malady increased constantly until 10 a. m., on Monday, when 
she died. 

A post-mortem examination showed conclusively that she 
had been poisoned, and a diemical analysis of the food and 
drink, which had been preserved when suspicions were 
aroused, revealed the presence of arsenic. An investigation 
also led to the belief that the jar of arsenic in the store of 
Dennison and Streeter had been taken down from the shelf, 
and some of its contents taken out on the Sunday afternoon 
before Mrs. Green died, and previous to that time. 

The fact of poison being thus clearly establidied, there was 
little doubt that it was administered by the husband of the 
unfortunate victim. He was accordingly arrested, indicted, 
and brought to trial for murder. 

The witnesses, giving detailed accounts of the transactions 
which came within their observation respectively, established 
certain facts beyond a doubt, and the story thus made up, 
pretty clearly proved the guilt of the accused. Against the 
strongly linked facts proved by the Prosecution, flie defense 
was weak, consisting mainly of the evidence of his friends and 
acquaintances as to his good character uid reputation, before 
the date of the murder. The jury, after listening a weA to 
the testimony and the speeches of the lawyers, returned a 
verdict of guilty and Green was hanged. 
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THE TEIAL.^ 

In the Court of Oyer and Terminer of Rensselaer County, 
Troy, New York, 1845. 


Hon. Amasa J, Parker,* Judge.* 

July 7. 

The prisoner having been previously indicted for the mur- 
der of his wife, Mary Ann Wyatt Green, by poisoning, in the 
town of Berlin in February, 1845, and having pleaded not 
guilty, his trial began today. The following jurors were se- 
lected and sworn : Daniel A. Cornell, William Austin, William 
Kittle, Bichard Gardner, Bernard H. Lord, Matthias Ove- 
rocker, Adam Brust, Richard Valentine, John E. Ryan, John 
Franklin, William S. Clapp, Leiah Budd. 

John Van Buren,* Attorney General, and Martin I. Town- 
send,* for the People. Joshua A. Spencer,* Job Pierson,"^ 
Gardner A. Stowe* and Robert A. Lotteridge,* for the Pris- 
oner. 

1 Bibliography* "Trial of Henry G. Green for the Murder of His 
Wife. Containing the District Attorney's opening, the testimony 
complete, Judge Parker's Charge in full, the verdict and sentence, 
the letter of his mother to Green, a poem suggested by the occasion. 
Troy. Printed for the Publisher. 1845. On the cover of this pamphlet 
is a wood cut of the prisoner seated in the dock, drawn by F. A. 
Lydston of Boston, now staying in this city." 

e**The Confession of Henry G. Green, as written by himself in a 
letter to a friend ... to which is added his Trial and Sentence and 
the letter of his mother. . . . Albany. Printed for the Publisher. 1845.** 

2 Pabkes, Amasa Jurius (1807-1890). Born Sharon, Conn. Repre* 
aentative N. Y. State Assembly, 1833; Regent State University, 1836; 
Representative in Congress, 1837 ; Circuit Judge and Vice Chancellor 
1844 and afterward Judge of the Supreme Court of New York, 
United States District Attorney, 1859. 

s With him also sat County Judges Davis, Bull and Waite. 

4 See: Trial of Freeman, 16 Am. St. Tr., p. 323. 

4 See: 11 Am. St. Tr. 534. 

• See: 7 Am. St. Tr. 66. 

t See: 11 Am. St. Tr. 534. 

• Stowe, Gabdner A. Atty. Gen. N. Y., 1853; Dist Atty., Troy, 1851- 
1858. 

•Lottebidge^ Robebt a. Dist. Atty. 1847-1853, 1866-1869, 1866-1868. 
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The prisoner appears not more than 21 years old. He is of pre- 
possessing appearance, appears to be in good health but looks care- 
worn. He is dressed in a black suit and has a weed In hia hat. 

July 8. 

Mr, Townsend: The crime for which the prisoner is arraigned la 
the murder of hia wife in the town of Berlin ^n this county in 
February last. (He told the story of the crime as related in the 
Narrative, ante p. 707.) 

He then proposed to read to the Jury a letter found on the pris- 
oner after he was arrested, dated Feb. 20, and written to him by hia 
mother. 

Mr, Pierson objected. 

Judge Pahkeb, after examining the paper, said that that the Pros- 
ecuting Attorney had better simply, at this stage, allude to its con- 
tents. 

Mr, Townsend then said to the Jury that the letter would in part 
show a motive for the prisoner's act. It went to prove that his 
mother had probably so prejudiced him against his wife as to lead 
him to take her life.io 

xoThis letter which the Court subsequently refused to allow to 
be read in evidence was as follows: 

Troy, February 20th, 1845. 

Dear Son: It is with the greatest anxiety that I write to you at 
this time. I feel to mourn with you at this ime, if weeping would 
do any good, but my head had been so hot that I can't shed a tear 
today. I am almost distracted that they will prove you are guilty. 
If that should be the case 1 am undone and so are you and all the 
rest of the family. Henry, tell me, are you innocent? And don't 
deceive me. Henry, I have been sorry that I have told you the 
reports that I heard and I could weep night and day. I did wrong 
in telling them to you at all, as I did not think that it would make 
you dislike your wife at all — ^as you told me you loved her and 
married her for love. If so, how could you wish to do so very wrong. 
If you had been deceived in any way, you could have left her in 
an honorable way. You told me she was a virtuous girl and I have 
believed you. And I have been sorry that I told you any hearsay 
reports, as I don’t believe them at all. If this should be the cause 
of anything that has happened I shall weep night and day, as 1 
did not wish to make you unhappy at all. Will you forgive me and 
will God forgive me? Oh, I ask it in solemn prayer tonight. As 
the case will soon be decided be careful what you say and do, for 
your life depends on it. I want to see you very much indeed. Write 
to me at once and let me know the whole matter. As soon as you get 
this— -without delay — do it. Let no one see this, on no account. 
I remain your sincere friend and mother, till death we part Good- 
bye, till we meet again. 

Henry G. Green 


Sally Green. 
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THE WITNESSES FOR THE PEOPLE. 


FerOkiand JET. Hull: Reside in 
Berlin. Green spent a few days 
in my family in February last; 
his wife Mary Ann died at my 
house on Monday 18th February 
last. 

Harvey Betts: Was coroner in 
February last; held an inquest 
over the body of Mary Ann Green 
of Berlin; Dr. Christie was pres- 
ent and aided in the examina- 
tion; a portion of the stomach 
and Intestines were brought 
away by Dr. Christie; some pow- 
ders were given me by Mrs. 
Streeter* said to have been taken 
from a bowl of soup; Dr. Emer- 
son Hull gave me a powder which 
he said he had received from 
Mrs. Whitford; gave these pow- 
ders to Dr. Christie. 

Dr. James Christie: Am a phy- 
sician; have been constantly en- 
gaged in the theory and practice 
since 1834* also as a practical 
druggist; have had the powders 
in my possession except a por- 
tion which was used in the lab- 
oratory of the Rensselaer In- 
stitute; Dr. Robbins* Dr. Backus* 
Dr. Wright* A. F. Parke* J. H. 
Cook* Prof. G. H. Cook and my- 
self were present at the analyza- 
tion; all noted for their skill in 
the science. 

Prof. Geo. H. Cook: Am profes- 
sor of chemistry and the natural 
sciences in Rensselaer Institute; 
have been engaged in the study 
of chemistry some 10 or 15 
years; conducted the analysis of 
powders brought to me by Dr. 
Christie in February last. Those 
powders were mostly arsenious 
acid; one of the powders con- 
tained some greasy substance; 
arsenious acid is the common 
arsenic sold In the form of a 


white powder; tried two experi- 
ments upon the contents of the 
stomach that were satisfactory; 
it contained arsentius acid; 6^ 
tained between a half and a 
whole grain of arsenic from the 
stomach; examined the inner 
surface of the stomach of de- 
ceased — first at Berlin* before 
coroner's Jury and the surgeons; 
the stomach was collapsed* the 
external membrane was expand- 
ed* and red blotches like inden- 
tations. 

The death of the woman was 
caused by arsenic. There can be 
no doubt upon the subject; an 
overdose does not destroy life as 
rapidly as a moderate dose; if 
an overdose it will be thrown 
ofP by premature vomiting and 
will not remain in the system; 
after administering arsenic* 
death usually ensues from two to 
seven or eight days; there are 
instances of arsenic producing 
death within 23 hours. 

Dr. John Wright: Am a prac- 
ticing physician and surgeon in 
Troy; I assisted with Prof. Cook 
and Dr. Christie to analyze a 
stomach last winter said to be 
Mrs. Green's from Berlin* at the 
Rensselaer Institute Laboratory. 
Dr. Christie brought the stom- 
ach to the laboratory. The indi- 
cations of arsenic were sufficient 
to account for the death of the 
deceased. The symptoms which 
ordinarily appear on taking ar- 
senic are a burning sensation* 
vomiting and a stricture across 
the chest* sometimes spasmodic 
action. Four to five grains of ar- 
senic will produce death* but a 
less quantity is highly danger- 
ous. 
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WUliam H. Rhodes: Reside In 
Berlin: am a practicing physi- 
cian and surgeon; sold Qreen a 
small box of pills the morning 
of Friday previous to his wife's 
deaths at my office; said he was 
unwell and wished for some 
physic pills; the pills were com- 
posed of aloes, soap, gamboge, 
rhubarb, and lolly, and perhaps 
a little oil of annls; a dose of 
four would operate as a cathar- 
tic; never have seen them pro- 
duce vomiting taken in that 
quantity. 

Emerson Hull: Am a practic- 
ing physician in Berlin; known 
Green from his boyhood up; his 
wife in February last was sick 
at the house of Ferdinand Hall; 
was first called to visit her on 
Saturday 16th February. Mrs. 
Green was on the bed in the act 
of vomiting when I came in, 
complained of great distress at 
the stomach, a prickly sensation 
throush the extremities and 
laborious breathing: quick small 
pulse; mouth very dry and pa- 
tient thirsty; said she felt as if 
she was burning up inwardly; it 
was difficult for her to keep her 
eyes open; said Henry thought 
I had better take a little physic 
and gave me some pills; some 
time after taking the pills said 
bhe was taken with violent pain 
at the stomach; said she had 
taken nothing but the pills ex- 
cept a little wine and water, and 
when she took the wine and 
water it distressed her very 
much; gave her an anodyne 
camphorated pill, for the purpose 
of quieting the stomach and 
allay irritation; my impressions 
In first examining the patient 
was that she had taken poison 
by mistake^ and after investi- 
gating what she had taken, 1 


been poisoned by mistake, but yet 
considered her case like that of 
poisoning; treated her case as 
for cholera morbus; the pill I 
gave her she immediately vom- 
ited up; soon after 1 gave her 
another; my first prescription 
was to take warm water enou^ 
tp rinse her stomach out, but 
it was not given as her husband 
remarked that she had already 
puked herself almost to death 
and that I had better give her 
something to stop her puking. 
Went home, returned about sun- 
down; patient complained of a 
burning sensation clear through 
her; after giving a third pow- 
der or pill, I remarked to her 
attendants that they had better 
give her no drinks In two hours 
if she could do without them, 
but if she couldn't do without 
them for that time she must do 
as long as she could; didn't give 
permission for her to take cream 
of tartar at any time throuf^ 
her illness; on my return found 
patient about same as when 1 
left, and made three camphorated 
powders. 

Green was present at the time 
I gave directions as to the meiU- 
cines to be taken. Next saw de- 
ceased Sunday morning; found 
her very feeble, pulse not as 
quick as It had been, extremities 
cold; gave her injections on 
Sunday of fiour water and gum 
opium, for the purpose of cooling 
the system— a remedy frequently 
used in cases of cholera morbus. 

During Sunday she was grow- 
ing worse all the while; she fre- 
quently exclaimed, "Oh, dear, 1 
cant live;" her brother came to 
me Sunday afternoon and asked 
me what I thought of her case. 
Told him she couldn't live and 
would probably die before mom- 
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ing. He soon after communicated 
to her my views of her situation 
In my presence; he said to her: 
**Mary, the doctor says you can*t 
live.'* She groaned — said in a 
low voice: “Must I die and not 
see my mother?" The brother 


came to me and said: “My sister 
wants to make a communication 
to you before she dies." I took a 
chair, sat down by the bedside 
and told her what David said, 
and would hear her. 


Mr. Pierson objected to the competency of this testimony. 

The Attorney General thought it admissible the position taken by 
the counsel for the defence, and so argued, also citing authorities. 

Mr. Spencer followed in an argument against the admissibility 
of the testimony. 

The Court stated the case to be a very nice one; and decided 
against receiving the testimony at this time. 


Dr. Hull: Did not see her un- 
til Monday — an hour after she 
died. On Sunday heard deceased 
say to prisoner: “Henry, have 1 
ever deceived you in any way?" 
He answered, “No." She said: 
“Have I ever said or done any- 
thing that you disliked?" and he 
answered “No." She then said, 
"Oh, Henry!" and nothing more. 
During the sickness and up to 
the death of deceased, prisoner 
never asked what condition she 
was in or the prospect of her 
dying. 

Cross-examined: Didn’t allow 
the use of either of the two pow- 
ders after the bad effect of first, 
and nothing else except the soda 
and drops; think prisoner was 
present when I told Mrs. Whit- 
ford to discontinue the use of 
the two remaining powders. Had 
no arsenic in any shape in my 
saddle-bags at any of my visits. 

July 9. 

Rowland Thomas: Am a prac- 
ticing physician in Berlin; was 
called to attend Mrs. Green Sun- 
day morning about 10 o’clock; 
eonsidered her recovery then as 
very doubtful; if the symptoms 
continued for six hours her death 
was certain. Saw her Monday be- 


tween 8 and 9 o’clock; she was 
then apparently dying. Dr. Hull 
administered the medicine. Did 
not see any medicine left other 
than the medicine spoken of by 
Dr. Hull. Was present at the 
post-mortem examination of de- 
ceased. The stomach exhibited 
an inflammatory appearance, the 
blood vessels much affected; was 
of opinion that one of the coats 
of the stomach was destroyed in 
the spots where the indentations 
appeared; arsenic will infiame 
other portions of the intestines 
beside the stomach. 

Dr. Hull communicated to me 
on Sunday morning that the girl 
had been poisoned; she exhibited 
symptoms of cholera morbus; the 
effect of poison is the same. 

Mary J. Hull: Am the wife of 
F. H. Hull; wife of Henry G. 
Green died at my house. On 
Tuesday previous to her death, 
Mrs. Green, her brother and hus- 
band came to my house, Mrs. 
Green and husband remained at 
my house Tuesday night; she 
spent Wednesday night at the 
Public House kept by Dennison 
ft Streeter, opposite; she re- 
turned the next morning about 
9 or 10; on Wednesday after- 
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noon she complained of being a came to the kitchen with a turn- 
little unwell; when she returned bier about dinner time, requested 
Thursday morning she said she me to put some saleratus in that 
had taken some peppermint. Fri- tumbler. There was a white pow- 
day morning she did not com- der in the bottom of the tumbler 
plain of being sick and came to and some water. After I put the 
breakfast with my family and saleratus izf, defendant took It up 
ate as usual. and left the room. She appeared 

She was sick after dinner on worse; complained of distress in 
Friday; she came into the kitchen her stomach and cold and numb- 
where I was and said she should ness in her limbs. Advised Mrs. 
vomit; Henry had given her Green to have a physician; she 
some pills and they made her said wait till Henry comes. Saw 
very sick; next saw her in about Dr. Hull give deceased some medi- 
15 minutes when I went into the cine; did not take notice what 
parlor where she was; she had Dr. Hull's prescriptions were; 
a strange appearance, her eye- Mrs. Boon was there; Mrs. Sam- 
lids would fall slowly together; uel Streeter came before the doo 
said it wasn't in her power to tor left. I gave her no medicines 
keep her eyes open; saw her except some peppermint. Mrs. 
about dark again in the parlor — Whitford spent the night with 
she soon went into the lodging Mrs. Green. Know that there was 
room next to the parlor and vom- some crust coffee prepared for 
Ited two different times; she sat Mrs. Green — ^prepared it at Mr. 
down in the kitchen and drank Green’s request, took it to her 
a cup of tea; did not partake of room in a pitcher; did not put 
any food; she hiccoughed while any flour or white powder into 
drinking the tea. Her husband the crust coffee, 
came to breakfast— she did not. Whitford brought the 

He said his wife was better but pitcher of crust coffee when she 
would not come down to break- down stairs; there was a 

fast. He carried up a cup of tea i^hite powder scattered in on the 
to her. She appeared sick on Sat- crusts; do not know what that 
nrday morning; said she had powder was; none of it was pre- 
vomited once or more times that served 
morning. On Saturday defendant 

July 10. 

Judge Pabkis announced that the Court have since yesterday 
examined the authorities, and have determined to admit the testi- 
mony (the dying conversation of deceased to Dr. Hull), then 
deferred. 

•If re. Hull: Heard her speak on Saw Henry offer his wife medi- 

the subject of dying during the cine on Sunday; he brought it 
day on Sunday; she held up her to her in a teaspoon; there was 
hand and she and I looked at some red drops in the spoon and 
her nails and saw they were set* some whitish powder in the bot- 
tled; she said, ’ThiB morning I tom of it. Mrs. ICary Brimmer 
ttd not expect to live till now.** and Mrs. Sophronia Streeter were 
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also in the room when Henry 
offered his wife this medicine; 
he told her it was time to take 
her medicine; did not hear his 
wife reply; said 1 thought he 
had not prepared the medicine 
according to Dr. Hull's orders, 
told him 1 understood it should 
be given a teaspoonful of the red 
drops in water; he replied there 
was only water in it; told him 
I understood the doctor to say 
she should not be disturbed to 
take anything. One of the other 
ladies then asked Henry what the 
medicine was; don’t remember 
what he answered, or whether he 
said anything more about this 
medicine at that time; the spoon 
was then laid across a tumbler 
with the medicine in it; don’t 
know how long it remained 
there. 

Daniel Wyatt: Am brother of 
deceased. Mrs. Green was not in 
a situation that she could get 
up and walk about the room on 
Sunday; looked at the phial of 
Bateman’s drops as it set on the 
table, didn’t see any white pow- 
ders in it, but didn’t look at it 
to see how the stuff looked; did 
not at any time administer or 
help administer drops from that 
phial; didn’t see any of these 
drops poured out with a view to 
see how they looked in a spoon; 
the white powders in the bottom 
of that spoon were plainly vis- 
ible. Saw prisoner on Sunday 
evening Just after dark brushing 
something from the skirt pocket 
of his coat; took something first 
from his pocket then turned the 
pocket out and brushed it off; 
think what he took from his 
pocket was something he left on 
the mantel shelf; it was some- 
thing in a paper; it was a long 
piece, thought it was candy. 


When Mrs. Green told me of 
her complaint she didn’t say she 
had a bad cold. Don’t remember 
when Green went out on Satur- 
day that he spoke of going for 
the doctor. 

Dr. Emerson Hull: The powder 
I gave Coroner Betts was given 
by Mrs. Whitford Sunday. 

Called on Dr. Thomas and he 
and I made a test with part of it, 
and the remainder 1 kept in a 
wallet in my pocket. The test we 
applied was by a heated shovel, 
and the test showed it to be ar- 
senic acid; it smelt of garlic. 

We made another experiment 
at Elder Rogers’ shop, when Dr. 
R. Thomas, Elder R., myself and 
perhaps one or two others were 
present. Shouldn’t suppose any 
other powder could have been 
substituted for this, though it 
might have been. 

Joseph D. Rogers: Was pres- 
ent at the experiments at my 
shop spoken of by Dr. Hull; Dr. 
Hull presented a paper there 
containing a white powder; he 
opened it and looked at it, then 
looked through a microscope; it 
had been suggested that there 
might be poison; was unable to 
say from the appearance of the 
powder whether it was arsenic 
or not 

Mrs. Julia Ann Whitford: 
Watched with deceased on Sat- 
urday night before she died; 
found in her room Mr, Green 
and Dr. Hull; Dr. Hull remained 
not long after I came. He told 
me to give her some medicine 
during the night in a phial and 
some in a tea cup, from only one 
phial. There were two papers on 
the table which the doctor said 
need not be given. Henry waa In 
the room when the doctor gave 
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dlr«etloiiB as to the medicines. 
There was some cruet coffee pro- 
pored for lire. Green, In a pitcher, 
which stood on the table. There 
was some chicken soup brought 
into the room that night about 
11 by Miss McLaughlin. I sprink* 
led salt and pepper Into the soup 
In the bowl; did not put any- 
thing into the pitcher of crust 
coffee that night. Mrs. Green had 
vomited occasionally during the 
night before I went down to 
tea; the vomiting was violent; 
she had also been affected with 
purging. She complained of pain 
and numbness in her limbs, also 
of burning heat in her throat, 
stomach and chest. Green was 
about the bedside and room un- 
til near midnight; he then laid 
down upon a bed in one corner 
of the room. Left no one in the 
room but Green and his wife 
when I went down to tea; was 
gone about half an hour. Green 
was lying on the bed when I 
went down, and when I returned 
was lying there yet. Brought his 
wife a cup of tea, some of which 
she drank; she said she had 
been drinking a powder when I 
came in with the tea; 1 asked 
her what powder, she said she 
didn’t know, it was a white pow- 
der that Henry gave her; told 
her it was not time to take any 
medicine — ^that the doctor didn’t 
give me any directions to give 
her powders; went to the table 
and found the two powders there 
that the doctor had said need 
not be given; told her there were 
the two powders the doctor had 
left; there was nothing more 
said. 

After I came up and gave Mrs. 
Green her tea. Green got up and 
soon after I laid down. While I 
was lying down Green had 


charge of his wife; could see him 
and her from my bed. 

She requested him to give her 
coffee, and he took it from the 
table and carried it to her in a 
tumbler; saw Green busied at 
the table preparing the coffee; 
could not see what he was about. 
He appeared by the noise like 
stirring the coffee; when he of- 
fered the coffee to his wife she 
enquired of him what he had 
been putting into it; said she 
wouldn’t drink it and told him 
to fling it into the Are; she then 
wished him to bring the pitcher; 
he told her she couldn’t drink 
out of the pitcher; she said she 
could. He then went to the table 
and again returned to the bed. 
She wished then that I might 
prepare the medicine for her; I 
got up but he prepared the medi- 
cine for her and it was taken. 
I laid down again on the same 
bed; Henry sat by the Are stir- 
ring and warming the soup. I 
saw him mashing white lumps 
that were on the top of the soup 
against the side of the bowl — 
fine white powder that had got 
into lumps. That morning after 
Henry left the room I made a 
search to see what I could 
find, at the suggestion of Mrs. 
Green, and found a teaspoon 
with white powder in it; the 
spoon was filled half the length 
of the bowl at the smaller 
end; the spoon was lying on the 
table on the forward part; 1 put 
that powder into apiece of paper 
and saved it and gave it to Dr. 
Hull in the morning when he 
came; that was the same pow- 
der I showed Mrs. F. Hull and 
which she tasted. Some of the 
powder stuck to the spoon after 
I had taken out what I got; the 
spoon appeared to have been wet 
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before it was put into the pow- 
der. After Green went out again, 
1 saw the coffee in the pitcher 
and discovered a white powder 
upon the crusts on the surface 
of the coffee; have no knowledge 
as to how the powder came upon 
those crusts; have no knowledge 
how the spoon with the white 
powder in it came upon the table; 
carried the pitcher down and 
showed it to Mrs. Hull. 

On Sunday a little after 12 
o’clock, I took out some of this 
white substance from the bowl 
which Mrs. Streeter had left in 
it. The white stuff which Mrs. 
Streeter and I took out of the 
bowl appeared like the same 
which 1 saw in it in the morn- 
ing. Sunday morning heard the 
patient speak of dying; she said 
she could not live until the doc- 
tor got there. Did not give her 
any medicines on Monday; gave 
her no medicines on Sunday 
other than those which were 
ordered by Dr. Hull on Saturday 
night When Henry carried the 
coffee in a tumbler to his wife 
on Saturday night, she said that 
it tasted like medicine — that it 
tasted different from that which 
I had given her. This is the 
same I spoke of when she asked 
him what he had put into it. I 
had no arsenic in my possession 
or about my clothing when I 
went to Mr. Hull’s. 

CroBB^ examined: Never saw 
Mrs. Green until Saturday night; 
reside in Berlin; had known 
Green from a child; knew before 
going to Mr. Hull’s the patient 
had been there with a company 
that performed on the stage. She 
was a lady of fine personal ap- 
pearance. 

July 11. 

Just before Dr. Hull left he 


went to the table and showed me 
what medicine to give. He told 
me to give a teaspoonful of the 
drops in the phial once in four 
hours, and also a teaspoonfUl 
from the cup. Dr. Hull put his 
hand upon the table, saying those 
powders you needn't give. Heard 
tell of Green's leaving Berlin 
with the company of stage per- 
formers. Think he was in busi- 
ness in the village as a merchant 
up to the time when they were 
said to have come there. 

Pamela Ann McLaughlin: Was 
living in F. H. Hull's family at 
the time of the death of Green’s 
wife; aided in preparing chicken 
soup on Saturday evening; car- 
ried some to the patient's room 
in a deep dish; didn't put pow- 
der or flour of any sort into the 
soup, nor into the pitcher of 
crust coffee on the table; had 
not at that time possession of 
any arsenic, nor did I know of 
there being any in the bouse; 
gave patient nothing but some 
soda from Friday morning till 
she died. 

Rhoda Streeter: In February 
last lived in Berlin; my husband, 
Samuel Streeter, kept a public 
house there. Green and his wife 
were at our house Wednesday 
evening previous to her death; 
passed the night there. He met 
his mother and sister there on 
that day, who resided in Troy. 
Henry had boarded at our house 
the principal part of the time 
from the let of April. Saw 
Henry's wife about two o’clock 
Saturday afternoon. Dr. Hull was 
there and also Polly Ann Boone 
and Mrs. Ferdinand Hull. Dr. 
Hull thought she had better not 
drink for two hours; she said 
she should faint away before that 
time; the doctor then said she 
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must not drink for one hour and 
as much longer as she could do 
without it; Henry was present 
at the time this direction was 
given. Henry, in about 15 min- 
utes after this, presented her 
with some drink in a tumbler 
more than a third full. It looked 
white when he was fixing, this 
drink for his wife; told him the 
doctor said she must not drink; 
he replied that the doctor did. 
Mrs. Green drank what was in 
the tumbler. A short time before 
Henry prepared the drink, he 
said, **Mary Ann, the doctor said 
you might have a little cream of 
tartar and water if you wanted 
It" Did not either on Saturday 
or Sunday have about my cloth- 
ing or with me any arsenic. 

Saturday afternoon Dr. Hull 
said he thought some chicken 
soup would be good to settle Mrs. 
Green’s stomach. 

Mrs. Polly Ann Boone: Was 
at the house of Mr. F. Hull the 
Saturday afternoon before Mrs. 
Green died; didn’t give her any 
medicine while there; gave her 
some drink, tea, from a cup, not 
more than once. 

Rhoda Streeter: Have known 
Henry Green from a child. 
Am an aunt of his. Was with 
his wife on the Sunday be- 
fore her death. Mrs. Sophonla 
Streeter came with me; found 
there Mrs. Crandall and Mrs. 
Brimmer; there was no one else 
in the room. About 12 o’clock or 
little past, Mrs. Whitford and I 
took some powder from a bowl. 
From the time I came there until 
we took the powder out, Mrs. 
Samuel Streeter, Mr. Wyatt, Drs. 
Thomas and Hull were in the 
room while I was there, besides 
those before mentioned. From 
the time I came there until I 


took the powder from the bowl 
I gave the deceased no medicine. 
It was a small bowl; think it 
would hold from half pint to a 
pint. They told me there was 
chicken soup in it. Saw a white 
curd on top of it that looked like 
a cheese curd in chunks. Some 
of it stuck tight on side of the 
bowl, down in the soup a little 
ways. Took up the bowl and took 
it out with a spoon — examining 
this curdy stuff it turned out to 
be a powder; it appeared that 
the grease in the soup had ad- 
hered to it and stuck it together. 
When we took it out we put it 
on a piece of paper, folded it up, 
put it in my pocket, kept it till 
Tuesday and then gave it to the 
coroner. 

Cross-examined: First knew 
his wife when she was sick; saw 
her on the stage three evenings 
where I saw her in that village. 
She was very pretty and inter- 
esting looking woman. She came 
to Berlin the last of December. 
Henry then kept a store. His 
company, the patient among the 
rest, was there only three days. 
They performed every evening. 
They then went south. Henry 
afterwards Joined them. He was 
gone three or four weeks. His 
store was closed during that 
time. He returned to the village 
about one week before he was 
married. 

There had been some unfavor- 
able reports against Henry be- 
fore this charge, but I did not 
know that they were true. Before 
this company of actors came it 
was said he had his store of 
goods burned. He got new goods 
after the fire and put them into 
another store. The goods burned, 
I understand, were insured. 
Heard some suggestions that he 
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Bet his store on fire himself, but 
it was not a current report. It 
was talked when Henry went off 
last winter that he had gone off 
on account of an indictment for 
disguising himself and stopping 
the sheriff. Had heard of a dif- 
ficulty he had with the church 
for rudeness and unchristian 
behaviour. They said he drank 
too much also. Henry was a 
member of the Baptist Church. 
By his disguise I mean an Anti- 
Rent Indian disguise. He was 
censured by the church because 
he drank too much. Among the 
Berlin temperance people, drink- 
ing at all is considered too much. 
The church called him to ac- 
count and he acknowledged his 
fault and retained his standing, 

I heard. 

Wm. J. Sheldon: Was at home 
in Berlin on Saturday previous 
to death of prisoner’s wife. Was 
that day in Denniston & Street- 
er’s store when Henry was there. 
Henry spoke and said, “There 
goes a rat; there goes a rat.'* 
I asked where. He spoke then 
and said it was not a rat but a 
mouse. 1 looked around; it was 
on the north side of the store 
that he pointed. I said I did not 
see any. 

He said it went behind the cin- 
namon bag. Daniel E. Denniston 
said guessed he must be mis- 
taken for he had not seen any 
since he had a bob-tailed cat in 
the store. Then Henry asked why 
he did not put some arsenic up 
there; told him 1 thought it 
would be dangerous as it might 
get into the stuff and poison 
someone. Denniston said he 
thought there would be no dan- 
ger as there was nothing on the 
shelf to be eaten, and nothing 
under It but some crackers. 


Henry then asked how much 
arsenic it would take to kill a 
person. I told him I had heard 
folks say you could hold enough 
on the point of a knife to kill 
any one. 

July 12. 

Dr. E. Hull: On Sunday Mr. 
Wyatt inquired what I thought 
of her case. Replied that 1 
thought she could not live the 
night through, and that we had 
better communicate it to his sis- 
ter. He said to her, “Mary, the 
doctor says you can't live." She 
replied, “Must I die and not see 
my mother?" After he made this 
communication she said to Green, 
“Henry, have I ever deceived 
you?" Some little time after this, 
Mrs. Green’s brother says to me, 
“My sister wants to make a com- 
munication to you before she 
dies." I returned to the chamber 
with the brother, took a chair 
and sat down by her bed and 
remarked that I understood she 
wanted to make a communica- 
tion to me. She said she did, 
but don’t know whether she said 
anything about dying then. 

David W, Wyatt: Am brother 
of the deceased. Heard Dr. Hull 
examined just now — what he 
stated in reference to my com- 
munication to my sister Is true. 
As soon as the doctor retired 
from the room my sister asked 
me if the doctors had entirely 
given her up. I told her they had. 
She then said there was some- 
thing that she wished to say to 
Dr, Hull. I went immediately 
down to the kitchen and called 
him. Dr. E. Hull. 

Dr. Hull: The deceased said 
after I sat down by her bed that 
after taking those pills which 
Henry gave her on Friday she 
had been in the most awful dis- 
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tresB, and it seemed Bometimes 
that Bhe cibuld not live. She said, 
had Buch a burning through 
me that it seemed sometimeB aa 
if 1 could not live a minute." She 
Ba 3 rB. "Henry has been feeding 
me with white powders ever 
since 1 took those pills— he has 
put it into my coffee and into 
my broth, and almost all my 
drinks. Yesterday I asked him 
for some drink," or think she 
said some wine and water. "He 
got some, turned his back to me, 
took a paper from his pocket 
and dusted something into it 
that was white; he gave it to me. 
I asked him what it was he put 
into it, and he says a little flour. 
I drank it and it distressed me 
very much." She appeared to be 
worried a good deal at this time, 
and 1 remarked that her com- 
munication was of such a nature 
that 1 should be glad if she 
would endeavor to. I then called 
on Mr. B. Streeter and asked if 
he would consent to sit by and 
hear her communication. I could 
not hear her to understand her 
when talking to Mr. Streeter, her 
manner of speaking was in a low 
whisper, her strength was feeble, 
very much so; her mind was un- 
impaired as far as I could Judge, 
remarkably so. Never saw her 
previously before Saturday after- 
noon. Thought her to be very in- 
telligent from my intercourse 
with her from Saturday until 
she died. 

After my first visit to Mrs. 
Green, my wife asked me what 
appeared to be the matter with 
her. I replied that 1 did not 
know— that her symptoms ap- 
peared to be like those of poison. 
Did not state to my wife that I 
thought she had taken poison 
voluntarily. 


I said to her that I should 
sooner think of her taking it of 
her own accord than I should of 
Henry's giving it to her at that 
time. Don’t know any antidote 
for arsenic; should be glad to 
find one; don’t know anything 
that will destroy the effects of 
arsenic after it is taken into the 
stomach and remained there. 

Barzaleel Streeter: Am hus- 
band of the elder Mrs. Streeter 
who was sworn yesterday. The 
prisoner boarded in my house 
for the period of a year; might 
have been five years ago. Wit- 
nessed the temperance exhibi- 
tions at Berlin at which Henry’s 
wife participated in the fore part 
of January. They were exhibiting 
a play called ’The Reformed 
Drunkard." It had a moral ob- 
ject, I Judged. The appearance 
of this young woman as to in- 
telligence was very fine. There 
were three or four of our citi- 
zens, as I was informed, went as 
far as Hancock with the com- 
pany when they left Berlin. Saw 
Mrs. Green Sunday previous be- 
fore she died; was present in and 
out from that time until she 
died. Did not give the deceased 
any medicines or drinks during 
the day on Sunday, or in any 
way interfere with her medi- 
cines, drink or food; had not 
then in my possession arsenic or 
any powder of any kind. 

Mrs. Green on Sunday evening 
made a communication to me; 
Dr. Hull proposed to me first to 
listen to that communication. 
She first said, "I am dying, I 
wish to communicate to you what 
I have seen and heard before X 
die." She said Henry offered her 
pills on Friday and she refused 
to take them. She said, "1 did 
not consider my ill health serious 
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and thought it not proper to take 
the pills. He urged them upon 
me and told me they would make 
me feel better, and 1 took them. 
Such a feeling as those pills 
made me have I never felt be- 
fore. 1 became numb all over. 
My eyelids drew down and I 
could not keep them apart. 1 
began to vomit terribly — a ter- 
rible feeling at my stomach, the 
most deathly feeling I had ever 
experienced. After that Henry 
brought me a powder, I saw him 
take something from his vest 
pocket and put into it. After he 
offered it to me I asked him 
what he put in. He said nothing 
but a little flour; he brought me 
some drink a spell afterwards, a 
white substance appeared in it; 

I asked him what it was, he says 
a little soda.” 

She here became very faint 
and weak and said she must rest 
and could not tell me anything 
more then, but would after rest- 
ing a spell. She never resumed 
this communication to me. She 
observed to me in this conversa- 
tion that the medicine which 
Henry gave her had a terrible 
effect upon her, more so than that 
which was administered by the 
others who had dealt medicine to 
her. Spoke very easily while she 
had breath; stopped at Intervals, 
panted a while, and then resumed 
the conversation. Samuel Street- 
er, of the Arm of Dennison ft 
Streeter, is my son. My son, Har- 
vey Streeter, was their clerk. 
Late on Sunday evening I com- 
municated to my son Samuel that 
it was suspected there had been 
poison there. In Mrs. Green’s 
communication to me she spoke 
of a very bad burning sensation. 
She said it seemed as if her 
stomach would burn up. She said 


also, “There was a terrible break- 
ing out upon my stomach and it 
burned violently; it seemed as 
if I could not avoid scratching 
my skin off; such a thing never 
appeared upon my person before.” 

Cross-examined: I never knew 
anything against Henry’s char- 
acter up to the time of this 
charge; he has been an intimate 
of my family. 1 witnessed the 
performance on the stage; saw 
Henry there on one occasion. 
Mrs. Green was handsome, grace- 
ful, accomplished — ^very much so. 
Only know Henry was gone from 
the place after the company went 
away from information. He was 
gone three or four weeks and his 
store was locked up. When he 
came back on Friday before his 
marriage, he publicly announced 
his intention to marry Miss 
Wyatt. He designated a week 
from the next Sunday as the day 
of his marriage and invited the 
guests to his wedding. Under- 
stood he was in fact married on 
Sunday, Just one week previous 
to the time appointed. 

Re-examined: I heard it said 
that he disguised himself and 
led a band who took a prisoner 
from the deputy sheriff in the 
night time. Did hear a report 
while Henry was gone from Ber- 
lin last winter that ho was keep- 
ing away to avoid being arrested 
for that offence. There was a 
talk as there Is in many other 
such cases, that Henry set his 
own store on fire to get the In- 
surance. I did not believe It. 
Henry was always a favorite of 
mine. Never heard of his being 
dealt with in the church for in- 
toxication. Henry was a clerk in 
Troy some four or five or six 
years ago. 

Daniel B. Green: Reside in 
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Berlin: am a magistrate there. 
Saw Henry on Friday or Satur- 
day previous to his wife's death, 
at Dennison & Streeter’s tavern. 
He said he had got some arsenic 
to put in or had put Into his 
store to kill rats and mice and 
asked me if I thought there 
would be any danger. I replied 
that if he put It where nothing 
but rats and mice got It, it would 
do no injury. That was all the 
conversation. 

Cross-examined: No person was 
present but myself and Henry. 
It was In the bar room that we 
had the conversation. I first men- 
tioned this conversation on Mon- 
day evening after his wife died. 
Had not mentioned it before be- 
cause I did not know of any sus- 
picions and it had slipped my 
mind. 

Monday, July H. 

Mary Ann Brimmer: Was at 
Hull’s the Sunday before the 
death of Green’s wife. Assisted 
in the care of Mrs. Green. Didn’t 
give her any medicines. Heard 
it stated by Dr. Hull that the 
Bateman’s drops were to be given 
one spoonful of drops to two of 
water. Henry was there at the 
time. The color of Bateman’s 
drops was red. The sweet spirits 
of nitre were of a yellowish 
color. About 12 on Sunday saw 
Henry take a teaspoon to his 
wife and tell her It was time for 
her to take her medicine. She 
spoke and said she didn’t want 
to take it, or couldn’t take it. 
Mrs. Hull then spoke and said it 
wasn’t time. Mrs. Hull then 
asked Henry what he had put in 
It, and 1 think he said nothing 
but water. She told him he had 
not fixed it according to the di- 
rections. I asked then to take 
the spoon. I took it and touched 


my tongue to it twice. The con- 
tents of the spoon tasted rather 
gritty. The liquid In the spoon 
tasted like Bateman’s drops, the 
color was red. There was in the 
bottom of the spoon a white sub- 
stance like a powder. 1 handed 
the spoon to Mrs. Daniel Street- 
er. She put it across the tumbler. 
Mrs. Streeter threw the contents 
of the spoon into the fire, re- 
marking that she would put 
some more of the same kind in 
and see if it looked the same. 
She then poured some more of 
Batemans drop’s in the spoon, 
but it didn’t look the same — 
there was no powder in the bot- 
tom. 

Miss Sophronia Streeter: Got 
to Ferdinand Hull’s on Sunday 
before Mrs. Green’s death. Found 
there Mrs. Brimmer, Mrs. Cran- 
dall and the prisoner. Had no 
arsenic or other powder; did not 
administer any powder of any 
kind to Mrs. Green; gave her 
crust coffee to drink twice. Heard 
Mrs. Brimmer speak of Green’s 
offering his wife a spoon with 
something in It. The contents of 
that spoon looked like Bateman’s 
drops. There was some kind of 
powder In the bottom. That 
which was under the drops was 
of a reddish color. There were 
some specks of powder around 
the edge of the spoon that were 
white. The reason why the spoon 
was emptied was that Mrs. Brim- 
mer said that Mrs. Hull said that 
she thought there was something 
wrong about it. 

Mrs, Polly Ann Boon: Was at 
Dennison & Streeter’s on Wed- 
nesday previous to patient’s 
death. Was in the room adjoin- 
ing the parlor occupied by Green 
and his mother and sister a por- 
tion of the time that they were 
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there. Heard conversation going 
on there in a common tone of 
voice; distinguished a few words 
spoken by an individual in the 
room. Took the voice to be that 
of Mrs. Green, Green’s mother. 
As near as I can recollect, think 
she said, **8he understood what 
her character was when she was 
in TroyJ* 

Cross-examined : Don't know 
positively who Green's mother 
was speaking to. Only saw her 
in the room; did not see Green 
there. Felt anxious to hear the 
conversation at that time. To see 
Green's mother I looked through 
a hole that was in the lock of 
the door — don't know that I put 
my ear there. 

Bamuel 8. Btreeter: Am a mem- 
ber of the firm of Dennison & 
Streeter; we last winter kept a 
store and public house. Myself 
and partner Daniel E. Dennison, 
and my brother Harvey had the 
care of that store. There were 
two keys belonging to the store. 
Had one of the keys all day on 
Sunday. Was in the store twice 
in the afternoon on Sunday; the 
first time was about 3 o'clock p. 
m., and the second time as late 
as 5. The medicines were kept, 
some in Jars, and some in papers 
(Dlst. Atty. exhibited a jar of 
arsenic). This jar of arsenic was 
kept on the shelves. When in the 
store at 8 on Sunday I did notice 
this Jar of arsenic. The last time 
I was in at 5 o'clock I noticed 
it, it stood then on the lower 
shelf which rested on the top of 
the letter case. There were other 
medicines standing on this same 
shelf. Saw the jar as soon as I 
went there. That was not the 
place where the arsenic was 
kept. Do not know of my own 
knowledge how the arsenic came 


to be displaced. When I found it 
at 6 o'clock on Sunday no sus- 
picions had reached my ear from 
any quarter. Do not of my own 
knowledge know whether Green 
had had the means of going into 
the store that day ; don't recollect 
selling or disposing of any pa- 
pers of arsenic from that Jar 
until after this transaction, nor 
had I known of any of the pa- 
pers being taken out from the 
time they were first put in there. 
My customers sometimes go be- 
hind my counters. They go be- 
hind the counter where the to- 
bacco is kept but not where the 
medicine is. The jar was labelled 
"Arsenic — Poison" at the time, 
and had always been. Henry 
Green had the same access to 
our shelves that other custom- 
ers had. He was in the habit of 
being and sitting in the store. 
Never have seen more than one 
sale of arsenic on the books. 

Daniel E. Dennison: Was a 
member of the firm of Dennison 
& Streeter, was in Berlin on the 
Sunday before the death of Mrs. 
Green, had possession of one of 
the keys of the store on that day. 
Furnished my key to the pris- 
oner, Henry Green, about 4 
o'clock, early chore - time. He 
asked for the key to get some 
oats for his horse. 

Had not known of the jar be- 
ing removed from its place. The 
store is kept locked on Sunday 
except when we are in there. 
Henry had the key from 3 to 6 
minutes when he went in there. 

The arsenic was procured of 
Thompson & Co., Troy, on the 
16th December. 1844, done up In 
a paper, all in one parcel. When 
I took it home we divided It 
into smaller parcels, as equal In 
size as we could get them with- 
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out weighing; the whole quan- 
tity wag originally half a pound. 
We divided it into nine or ten 
parcels; have no knowledge of 
any having been gold up to this 
time. The books show the sale 
of one paper to Mrs. Boon, in 
Harvey Streeter’s handwriting. 
We made an examination of the 
Jar to see how many papers there 
were in it on Monday — found 
seven in it; think either Samuel 
or Harvey Streeter aided in the 
examination. The reason we ex- 
amined was from the suspicions 
1 heard on Sunday night. Was 
not in the store again Sunday 
night. I didn’t part with my key 
after Henry returned it, nor after 
I heard of the suspicion of poi- 
soning. Harvey usually opened 
the store and presume he did 
that morning. 

Cross-examined: We had very 
few calls for arsenic at our store; 
noticed the Jar daily for 1 was in 
the habit of looking round the 
store to see whether things were 
in their places; didn’t notice on 
Sunday particularly as to the Jar. 

Jemima Crandall: Saw Henry 
Green’s wife Saturday evening 
before her death. Did not on Sat- 
urday night give Mrs. Green any 
drink, food or medicine; did not 
have with me any arsenic or any 
other powder. Saw the patient on 
Sunday as many as five times; 
didn’t give her anything on 
Sunday— had not with me on 
Sunday any arsenic or any other 
powder, did not on Saturday or 
Sunday in any way interfere 
with her drink, food or medicine 
except that on Sunday about 
noon I handed some coffee for 
her to her brother to give to her, 
as he stood nearer to her than 
I did, that was all. 

Ramey Streeter: Was clerk 


for Dennison ft Streeter In Feb- 
ruary last. Knew where this Jar 
of arsenic stood in the store— 
did not know of its being taken 
from its place upon the shelf on 
Sunday previous to the death of 
the patient or in the neighbor^ 
hood of that time; Its place was 
on the shelf over the post office. 
The middle shelf I think. Was 
not in the store on Sunday or on 
Sunday night — ^had not in my 
hands the means of entering. 
There was two keys only that 1 
knew of— had no key; don’t re- 
member who opened the store on 
Monday morning; did not see 
the papers of arsenic counted on 
that day; did not take any pa- 
pers out of the Jar on Monday. 
Recollect of selling one paper 
out of that Jar but no more. That 
was sold to Mrs. Boon and was 
the same one charged on the 
book. 

Ferdinand Hull: Green was in 
my store on Saturday afternoon. 
He obtained some salts and cream 
of tartar at two different times. 
Was in the patient’s room on 
Sunday forenoon before she died. 
Did not in any way interfere 
with the medicines or drinks 
upon the table, nor the bowl 
which was there on the table; 
did not at any time carry any 
powders into the room. 

Charles Wheeler: Know pris- 
oner; he was married last win- 
ter at my house— eight days be- 
fore the death. Mary Anne Wyatt 
was the sister of Mr. Wyatt, the 
young man now present. She was 
in his company. 

July 15. 

Dr. R. Thomas: Don’t know of 
more than one experiment on the 
shovel at Elder Rogers’ shop. 
Result of the experiment with 
the shovel was that when first 
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lieated my impr-esslon was that 
I smelt a garlic odor — on second 
trial with same portion, suppose 
I heated the shovel more, was 
not satisfied that 1 then discov- 
ered the smell. The quantity of 
arsenic taken from the phial 
was small. 

AXlen G. Streeter: Am a car- 
penter; was in Berlin at the 
time of death of Green's wife. 
Proposed to him to make a cof- 
fin for her, same day she died. 
He replied, "As long as the peo- 
ple have suspicions on me I shall 
order nothing and pay for noth- 
ing and so that ends it." 

Cross-examined: I afterwards 
made the coffin, by Green's re- 
quest 

David W. Wyatt: Mrs, Green 
was my sister; was with her 
enacting temperance plays in 
Berlin on the last two nights in 
December and on New Year's 
night; continued generally in her 
company from that time up to 
her death; our route from that 
time was to Hancock, Lebanon 
Springs, New Lebanon, East Nas- 
sau, Malden, Talatie, Goxackie, 
and Kinderhook, which was the 
last place we played at. Was 
present at the marriage of Green 
and my sister; she was 22 years 
old; returned to Berlin with her 
and Henry, and continued there 
till the time of her death. My 
sister and myself had been en- 
gaged near one year enacting 
these temperance plays; was one 
of the party who took a ride to 
Hoosick Comers on Thursday — 
we all went in one sleigh. Next 
saw my sister on Friday at 11. 
On our arrival at Hoosick heard 
my sister complain of being cold. 
She desired me to go into the 
kitchen and get some "composi- 
tion/* and afterwards said, "Guess 


I will go myself, perhaps 1 can 
do better in the kitchen than 
you." We had stopped there be- 
fore, but not to play. 

After drinking in the kitchen, 
heard her say she had had some- 
thing good and felt better. We 
got home about 10 o'clock. She 
then complained of being unwell 
and wanted me to look at her 
eyes and see if they did not look 
swelled; she remarked that she 
thought she would not throw by 
her work as she thought she 
would get over it. She did not 
at that time speak of having 
taken medicine. Saturday saw 
her about 6; she was then on a 
bed in the room where she finally 
died; Green was there. Asked her 
if she was very sick; she said, 
"pretty sick," but hoped she 
would be better in the morning. 
I came again into the hall that 
night about eight — met Henry 
coming down stairs, asked him 
how my sister was getting along. 
He said she was better and was 
asleep. Never knew of my sister's 
having any arsenic in her pos- 
session. First learned that my 
sister was seriously ill on Satur- 
day after Dr. Hull had been 
there; first saw my sister on 
Sunday morning about 3 o'clock. 
Met Dr. Hull, he told me her 
symptoms were those of poison. 
He did not allude to any sus- 
picion of any one; caused Dr. 
Thomas to be consulted. 

Did not give anything to my 
sister on my second or third 
visits on Sunday. After 1 o'clock 
the first thing I gave my sister 
was lemonade — this was pre- 
pared on the table in the room 
where she was; It was composed 
of lemon Juice, sugar and water. 
Before I gave her any more, the 
doctor thought had better put 
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wine in with It, and the next we 
gave her had wine mixed with it 
Gave this to her every little 
while, Mrs. Streeter and I. 

Had suspicions against Green 
before any were communicated 
to me about 4 o’clock Sunday 
afternoon, from medicines I saw 
him offer. Saw him offer a tum- 
bler half full of some water and 
something like a teaspoonful of 
a white substance which he was 
stirring up in it; he was stand- 
ing by the table and stirring it 
when 1 came in; he started to 
the bed with it and said, ’*Come, 
Mary Ann, it is 4 o’clock and it 
is time to take your medicine.” 
She said she did not want to 
take it just then. He replied: 
”The doctor said you must take 
it at 4.” She then said, ’1 can't 
take it, Henry!” 1 then step- 
ped up to the bed and com- 
menced conversation with her. 
I asked her what the matter 
was, if she thought they were 
giving her too much medicine, 
and she replied in a low tone, 
yes. Henry was standing perhaps 
four feet from her, and I should 
think he must have heard her. 
She groaned, turned in the bed, 
and said, "Yes, too much al- 
ready,” in reply to my question. 
Never saw the contents of the 
tumbler afterwards. 

The time I gave my sister med- 
icine I gave her Bateman's drops 
and sweet spirits of nitre. After 
my sister made communication 
to Dr. Hull and Mr. B. Streeter, 
she made communications to me, 
the first about 12 o'clock Sunday 
night. The conversation com- 
menced by asking her whether 
she thought she took much cold. 
On Friday morning Green gave 
her six pills. That after she had 
taken them they caused a great 


distress in her stomach, caused 
her to vomit. She then went on 
to say that Green had adminis- 
tered to her a powder a number 
of times. He called it soda and 
water. She said he had mixed 
powder wKh the doctor’s medi- 
cine, and in almost everything 
that he had given her. She said 
she asked him for soup on Sun- 
day towards morning; she 
thought everything he had given 
her distressed her and she 
thought she would take notice 
how he would prepare it. She 
saw him put his hand to his 
pocket on his side, take out a 
paper, put some of it in the soup 
and put the paper back into his 
pocket. 

When he came to the bed with 
it she asked him what he had 
put in it; he told her he had 
put a little flour in it; I asked 
her why she drinked it; she said 
she couldn't believe he meant to 
poison her, and she drank apart 
of it. She said after she found 
how sick It made her, she re- 
fused anything from him that he 
prepared for her. She remarked 
that she was poisoned to death. 
At about 3 o'clock she made an- 
other statement to Lyman Ben- 
nett and his wife, of which I 
only heard the last. She said, 
"He has poisoned me to death.” 
1 asked who, and she said, 
"Henry.” 

Vro88’^xamined: First became 
acquainted with Green at Leba- 
non Springs three or four nights 
after New Year's. Had seen him 
before in Berlin at a number of 
places— -had seen him at the 
church in the door. Acted three 
nights at Berlin. Think sister 
first became acquainted with him 
at Lebanon Springs. Green and 
my sister talked together at New 
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Iiebaiion» below the Springs, 
where he took part with ua. He 
went on the stage and sung with 
ub; think he acted with us five 
weeks, during which time he 
went to Berlin and back again. 
Noticed an Intimacy between him 
and my sister, can*t exactly rec- 
ollect at how early a period, 
after they fairly got acquainted. 
We traveled together and all be- 
came pretty intimate. They were 
married in some six days after 
1 heard of their engagement. 

It was about 4 p. m. Sunday 
when I saw him stirring some- 
thing in a tumbler as I went 
Into the room — ^her refusal to 
drink it first excited tny sus- 
picion and the appearance of it 
together; it didn't look to me 
proper to give a powder in so 
much water; didn't think the 
doctor had ever ordered a pow- 
der to be given In so much water. 
When Henry went to her she at 
first said, *T don't want to take 
It now Henry," and next, "I 
can't take It, Henry," 

When I asked her how she felt. 


she said she felt very bad. Asked 
her, "Do you think you took cold 
when you went to Hoosick?" she 
said, *T think not much. Green 
gave me six pills on BYiday 
morning. After taking them they 
caused great distress in my stom- 
ach and vomiting; he then gave 
me what he called soda and 
water (or soda water) a great 
many times." Asked her, "Did it 
look like that I saw him offer 
you at 4 o'clock?" She replied, 
*T think it did. On Sunday near 
morning I asked him for some 
soup — I thought I'd take notice 
and see how he prepared it; he 
took a paper out of his pocket, 
put something in it, and then put 
the paper back into his pocket. 
When he came to the bed with it 
I asked him what he put in it — 
he said he put in a little flour." 
I said to her, "Why did you 
drink it?" "I did not believe he 
meant to poison me and I drank 
part of it. After I found it made 
me BO sick I refused taking any- 
thing prepared by him." 


July le. 

Mr, Pierson stated that notwithstanding the Court yesterday pro- 
hibited the introduction of a letter found on the person of the 
prisoner as evidence, it had appeared in a morning paper, and 
thereby the purpose of the Court had been defeated. The Coubt con- 
sidered the publication as entirely Improper, but as the Jury were 
prohibited from access to the papers, it may be hoped that the 
injurious effect of the publication would not be suffered. 


David W. Wyatt: Am not pos- 
sessed of any property. Have to 
depend on my constant exertions 
for my living. My sister had no 
property that I know of. Before 
we commenced the enacting these 
plays my sister had been work- 
ing in the mills at Lowell. Have 


worked some eight days in Ber- 
lin since my return in hoeing 
corn and potatoes. When my 
sister spoke to me about marry- 
ing Green, I told her I heard 
nothing against him; I gave my 
consent. 
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Porter Q. Dennison: Have been 
intimately acquainted with the 
defendant about six years; have 
been in his store a great deal. 
Saw him in ^rlln three or four 
days before hie was married — ^he 
announced his intention of mar- 
rying when he came back — he 
expressed himself attached to 
Miss Wyatt — he spoke of her 
beauty and good disposition, but 
nothing of her Intelligence— he 
designated as the time of their 
marriage a week from the next 
Sunday. Was invited to go on the 
ride to Hoosick on Wednesday. 
Besides the bride and the bride- 
groom, and myself, David Wyatt, 
Mr. NUes, Alzina Rhodes, Mary 
Rhodes, her sister, and Alzina 
Godfrey, composed the party. We 
left Berlin between 12 and 1 
o^clock. We went in a sleigh; 
heard the patient say she ought 
not to have gone out that day in 
consequence of being unwell in 
the morning. Believe she as well 
as Green sung on the way back. 
First heard of Green's wife being 
seriously ill on Saturday, from 
her husband; he appeared dis- 
tressed for his wife's illness — 
said she was bad — he was crying 
at the time, said his wife was 
dying, and wished me to get Dr. 
Rhodes. Green's character for 
honesty and integrity I consid- 
ered to have been very good — as 
good as most of the young men's. 

AUon G. Niles: Have been ac- 
quainted with Green for 14 or 15 
years. His character and stand- 
ing in the community up to the 
time of this charge^ I should 
think as good as most of young 
men. Think Green informed me 
of her illness. He appeared to be 
much affected when he gave me 
the Information. 


Samuel Hull: Know Franklin 
Maxon; saw him in Brimmer's 
store inquiring for arsenic. Brim- 
mer Informed him that he had 
none but Dennison & Streeter 
had. He went there and soon 
came back, saying he had some, 
then said I wish 1 had some, 
and afterwards w^t over to D. 
& S.'s and got a paper. Dennison 
let me have it, noticed that he 
took it from a glass over the post 
office, had a whole paper as it 
was in the Jar, half as long as 
my finger. Paid six-pence for the 
paper, couldn't say how many 
papers were left in the Jar. 

Rufus Allen: Reside in Berlin. 
Am acquainted with Dennison 
and Streeter — was often at their 
store — ^know Franklin Maxon. 
Was present some time last sea- 
son when Maxon purchased a 
paper of arsenic at that store. 
Took hold of the Jar and looked 
into it — didn't count the papers 
but should think there might 
have been seven or eight. 

July 17, 18. 

Daniel P. Hull, Winter Green, 
Thomas Hull, Jr., Jonathan Bur- 
dick, Sanford Lott and Lyman 
Saunders testified that they had 
known the prisoner for many 
years and had never heard any 
thing against his reputation be- 
fore this charge. 

Barzaleel Streeter (recalled): 
Prisoner had some very hard fits 
while living with me; don't know 
what they were called. He lay in 
a cramped condition for some 
time and wanted assistance to 
hold him. This was as much as 
four years ago; do not know that 
they have been continued sinca 

Cross-examined: Didn't notice 
that the fits had any effect upon 
his habits after he recovered. 
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Dr. Rhodes (recalled): I bave 
attended Green in these fits — ^he 
would be taken with spasms. 
They came as near epileptic as 
anything. After the spasms 


would leave him, he would have 
strength enough to get up. Did 
not think him sensible of his 
condition at such times. 


The Counsel on both sides addressed the jury at length. 


THE JUDGE’S CHARGE. 


JuDOE Parker: Gentlemen — To all concerned, this case is 
one of importance; to the prisoner at the bar it is certainly 
one of vast importance, for his life hangs on the issue. To the 
public it is of infinitely great importance, because the good 
order of the community depends on the prompt and faithful 
administration of justice, and the punishment of crime, where 
crime is proved to have been conunitted. It is of no less im- 
portance to you, who are acting in the discharge of a duty 
which you have solemnly engaged to perform faithfully, and 
according to the evidence. And for the manner in which you 
discharge that duty, you will be held hereafter to a just ac- 
countability to your own consciences and to God. 


I repeat, the patience with which you have listened to this 
long trial, and to the arguments of counsel, satisfy me that 
you do feel the importance of the considerations I have sug- 
gested, and that you will endeavor to do your whole duty. 
This is a case certainly of most extraordinary character. In 
examining the cases of capital crimes recorded in the booku 
there is nothing to be found precisely of this character; nw 
is there anything like it in the experience of any connect^ 
with the courts. A young man just entering on lif^carcely 
tw«nly-t.o years of ago-connected with ^ ^ 

nepeetaUe families in the 
f« the hilStest erime knotm to oor lam, bat 
of his wife, and that too. of a wife to whom he had been 

married but a very few days. ^ 

I have spoken of the standing of 
and much has been said by counsel on both sidw 
ject; and appeals have b^ made to ’shoSd 

on ♦Mo circumstance. The standing of 
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have no influence on your opinions, one way or the other. It 
must matter nothing to you whether the prisoner is a humble 
and friendless man, or whether worthy and wealthy citizens 
are standing by him, to secure to him all the favor and aU 
the rights that are to be had in such a case. All persons are 
to be dealt with equally and justly by you. The public look 
to this court for a faithful and just administration of the 
law, and for an honest, upright, pure disdiarge of the duties 
devolved upon it. All classes of community, whether of hi^ 
or low degree, are equally concerned in the faithful admin- 
istration of the laws. Unless the fountain of justice be pure, 
those who have acquired wealth by their industry, cannot 
bo protected in the enjoyment of their acquisitions, and the 
humble citizen can look nowhere but to the protection of the 
courts agamst the power and influence of those above him. 
I am confident you will enter on the discharge of the great 
duty devolving upon you, by excluding from your minds all 
considerations, whether urged on one side or the other, con- 
nected with the standing of the prisoner or of his friends. 
They should not influence your verdict in any, the slightest 
particular. 

The proof in this case — ^and I speak of facts which are not 
contradicted — shows that, early last winter, the prisoner at 
the bar became acquainted with the deceased; that a few 
weeks after they were married; that on Tuesday following 
the marriage he brought his wife to Berlin, the place of his 
residence ; that on Friday she was taken ill ; that on Saturday 
a physician was called ; and that on Monday morning she 
died. These leading facts are not contradicted — and it be- 
comes therefore unnecessary that I should call your atten- 
tion more minutely to the testimony in regard to them. 

To find the prisoner guilty of the crime charged against 
him, certain other facts must be established beyond a reason- 
able doubt. It must be shown not only that the person 
charged to have been murdered is dead — ^and the fact is not 
disputed — ^but that she came to her death by poison admin- 
ist^ed with a design to effect her death. And a further, and 
more important fact must be shown. You must be satisfied 
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that that was the act of the prisoner at the bar. These stem 
facts must be established beyond a reasonable doubt, before 
you can say the prisoner is guilty. When they are so estab- 
lished, you have no alternative but to pronounce your ver- 
dict accordingly. 

Was Mrs. Green poisoned? And did she die of poisonf 
Perhaps I may properly remark that that fact seems to be 
now hardly contradicted. The proof is that when Dr. Hull 
was called in on Saturday, her symptoms were those of poison. 
He prescribed however for another disease. Her symptoms 
continued throughout the same. And the proof is that the 


body was opened after death — ^the stomach and adjoining 
parts of the asophagus and duodenum were taken out and 
brought to this city, examined by chemists and physicians, 
and properly subjected to the usual tests to ascertain the 
presence of arsenic. There were found in the stomach and 
about it, some six grains of arsenic. It is conceded that four 
and a half grains will produce death ; and though no recorded 
case is found where life has been destroyed by 1^ than that 
quantity, yet ijhysicians hold that a less quantity will pro- 
duce death. You have heard the opinions of these physicians, 
and the comments of counsel thereon. They assign and they 
could ascertain no other cause for the death of Mrs. Green. 
There was arsenic enough found in the stomach to have caused 
her death. And this fact taken in connection with the symp- 
toms, renders it hardly worth while to consider it a contro- 

verted point. 

If then she came to her death by poison, the next and far 
the most important question to be settled is, was it admin- 
istered with design to take her life, and was that the act of 
the prisoner? Did he commit the murder? Did aesipiedly 
administer the arsenic that caused her death ? And fort 
must be satisfactorily and reasonably established to authorize 

" "e:'as claimed on the part of the prisoner, tbrt foe 

evidence adduced to support this part 
stantial If a person witnesses the very act of ticking lifo ^ 
saVit. U... -oald b. dir«t ».d po«b« e„d«.». 
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But in all cases where no one witness^ the commission of a 
murdet, but where it is inferred from circumstances, it is 
called circumstantial evidence, and in such case, is it that a 
jury convict, if they convict at all. 

Mudi has been said of the nature of cireumatantial evi- 
dence, and of the credit that ought to be given to it. When a 
witness appears before you, and swears that he saw the fatal 
blow struck, or the act done whidi deprives another of life, 
the only question left is, does he swear to the truth? Does 
he commit perjury, or is he mistaken in regard to the circum- 
stance named? When evidence is circumstantial, it may be in 
some cases more satisfactory than posdtive evidence. As, for 
instance, when a circumstance is proved by many witnesses — 
or where similar circumstances, tending to the same point, 
are proved by different witnesses; or when circumstances are 
shown beyond all doubt, which lead necessarily to one con- 
clusion, and are irreconcilable with any other, they may be 
more satisfactory than direct or positive testimony. In both 
cases, it is possible that injustice may be done. It is the 
nature of human tribunals ; and whether the evidence be posi- 
tive or circumstantial, in all cases, there is a possibility, a bare 
possibility, that perjury may be committed. But in all tliese 
cases, you are bound to take the evidence as true that is given 
by the witnesses, whether positive or circumstantial, if there 
be nothing in the case to shake their credibility, or to au- 
thorize you to doubt the statement made — especially when 
the statemmits concur to support each other, and where there 
is no contradiction betwemi them. Because a jury cannot 
arbitrarily discard testimony, whether positive or circum- 
stantial. In both cases yon diould scrutinize the evidence, 
and see whether there is any reason to believe that the wit- 
ness swears falsely or is mistaken — and when the facta are 
established beyond all question, yon are to see to what infer- 
ences they necessarily lead your minds. 

In examining the evidmce as to the point whether tiie 
prisoner is proved to have committed the act charged, it is 
claimed on the part of the prosecution, and tiie counsel insirt 
that they have proved that he had arsenio— that he had it 
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in hia possession at the lime. It is proved that there was 
arsenic at Dennison & Streeter’s store. It is shown who had 
possession of the key and who were in there on Sunday, that 
one of the owners of the store, on going in that afternoon 
found the jar of arsenic out of its place and the cover partly 


removed. He tells jmu that about 4 o’clock that afternoon, 
tJie prisoner came to him and got the key to get oats for his 
horse — ^that he was gone a few moments and returned with 
the oats. It is claimed by the prosecution that there is enoui^ 
in these circumstances to lead j'our minds to the conclusion 
♦Tint the prisoner (who was the last person in the store before 
the owner went in at five) must have taken arsenic from the 
jar. It is claimed also on the part of the prosecution that 
originally there were nine or ten papers of arsenic in the jar, 
and that this number was reduced to seven when the 
gation by the Coroner was had and that one paper only had 
been sold— and that this is a circumstance, in connection wth 
the other mentioned, to show that one of the papers was tAen 
by the prisoner. Now doubtless, this is evident of consider- 
able importance, though by no means controlling. If it 
satisfactorily estabUshed that he took 
on Sunday afternoon, that would not f ® 

it by the prisoner before; and much if not ^ 

vLs done L by arsenic administered 

it is claimed on the part of the prisoner, that ”“^“8 

is for you to say from the e December, 

to p.,*, »14 WOT. ^ 

Bat, u I before eaii * ^ to feet be eeteb- 

trolling circumstance in Ae cw , ^ 

lished or not that the traced to his possesfflon before 

this store. For if no administered on 

Sunday, the arsenic claimed to have wen 
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Satnxday, and on Friday in the pilla, is not accounted for. 
There is other evidence that the prisoner had possesmon of 
arsenic'before Stmday. I allude to the testimony of Mr. Daniel 
B. Green. On Friday or Saturday before the death of this 
woman, Mr. Green had a conversation in a bar-room with the 
prisoner, in which conversation he admitted that he had 
arsenic. This, certainly, is important evidence in the case. 
For if you are satMed that the prisoner had the means of 
committing the crime charged, it is one step towards the 
establishing of his guilt. 

It is further claimed by the prosecution that the prisoner 
administered arsenic to the deceased, and there are very many 
circumstances tending to establish that point. And I do not 
intend, on the present occasion, to call your attention minutely 
to this mass of the evidence ; because the counsel on both sides 
have examined it more or less closely and have presented it 
to you in all its bearings. It is all fresh in your recollections. 
It is my duty, however, to call attention to the leading points 
in it, to state issues involved in the trial, and which must have 
an important influence in bringing your minds to a conclu- 
sion-^nd to submit the case to you under suggestions merely 
of that character. But to a few of these circumstances it is 
my duty to advert. 

The proof is that Dr. Hull was called in on Saturday. One 
circumstance occurred at that time which has been the sub- 
ject of some comment, and that is, that when Dr. Hull rec- 
ommended warm water to rinse the stomach of the si(^ woman, 
the prisoner objected. Now it has been urged on one side that 
this objection was made from motives of humanity — ^from a 
belief that she had vomited enough, and that it should be 
checked rather than provoked. But it is urged on the other 
side, and with considerable force, that if the warm water 
had been administered, as Dr. Hull recommended, the deceased 
mic^t throw up some of the poison which, it is claimed the 
prisoner had previously given her, and thus not oidy betray 
the cause of her illness, but relieve the stomach, and perhaps 
save her life. You, gentlemen, must pass on this evidence— 
you must say what inferences are to be drawn from it — and 
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come to some satisfactory result as to the motive of the pris- 
oner in objecting to the varm water at that time. 

Another circumstance urged by the prosecution, is that on 
Saturday afternoon the prisoner came down stairs with a 
tumbler two-thirds full of water, and a white powder in it, or 
rather at the bottom of it. He said it was soda — adced for 
some salaeratus to put in it, for his wife. The sal«ratus was 
put into the tumbler, and he then went into the hall, and was 
gone long enough to have gone to his wife’s sick room, and 
to have administered it — and then came down to dinner. It 
is claimed on the part of the prosecution that the white pow- 
der in the tumbler, before the salaeratus was added, was arsenic 
—that he needed some pretense to cover up or disg'oise the 
arsenic, and therefore applied for salaeratus. Because it is 
urged, there could be no propriety, and it can scarcriy be 
supposed the prisoner believed there was any, in miTing two 
alk a li s — salaeratus and soda. You, gentlemen, must judge of 
this circumstance, and give to it such weight as you thitilf it 
entitled to. 

Again, it is claimed that on the same Saturday in the after- 
noon — ^Dr. Hall having forbidden the deceased to take drinks, 
within an hour at least — ^the prisoner, within a quaurter of aui 
hour of the time when this injunction was given, prepaired 
something white in a tumbler, and gave it to his wife, and 
she drank it. And it is sand the prisoner was present when 
Dr. Hall prohibited drinks as stated. It is claimed by the 
prosecution, that this was arsenic, amd being administered in 
a liquid against the doctor’s instructions, was proof that the 
prisoner was not governed by honest motives in doing the 
act in question. But you, gentlemen, must judge what weight 
is to be given to this circumstance. 

Again, on the part of the prosecution it is claimed that on 
the same Saturday, at night, or during the nig^t — the time 
I believe has been fixed at about one o’clock, Mrs. Whitford, 
who had been watching with the deceased, had been out hadf 
an hour, and on her return to the sick room, Mrs. Green, the 
deceased, said to her that the prisoner, during her absoice, 
had administered to her a powder — and that she knowing that 
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the doctor had-, left two powders, but had not directed them 
to be '^ven, loi^ed upon the table and found both powders 
still there. .And it is urged further, by the prosecution, that 
this powder, this eulministered without direction from the 
physician, was- not one of the powders left by him, and that 
in no way consistently with the prisoner's innocence can it 
be shown why he administered it. And it is claimed by the 
prosecution that this too was arsenic. 

In regard to this statement of the deceased, I should say to 
you that it was not made as her dying declaration. It is not 
therefore of itself evidence unless said in the hearing of the 
prisoner. In that case it would be evidence. 

Now the proof is that the prisoner was then on a bed in 
the same room, the situation of which has been described to 
you ; and if you are satisfied from the evidence that he heard 
what was said on Mrs. Whitford’s coming into the room, then 
it would be evidence. If not, it is barely a statement of the 
deceased and is not evidence. 

It is claimed also by the prosecution that soon after this 
occurrence, he offered her some crust coffee, which she refused 
to take — ^that on the same Saturday night the prisoner sat 
by the fire stirring some soup in a bowl, and mixing white 
lumps which appeared on the surface ; and doubtless here we 
have important evidence. It appears some chicken broth had 
been prepared for her — ^that it was taken to her room in the 
evening, and had been administered to the deceased. And 
the proof is introduced by the prosecution that on the night 
Mrs. Whitford saw the prisoner by the fire with some of this 
broth, stirring it with a spoon and mixing what appeared to 
be white lumps in it, mashing them against the side of the 
bowl. It is claimed on the part of the prosecution that this 
was^arsenic. If it was, then it partakes much of the character 
of direct evidence. It is claimed by the prosecution that the 
soup in the bowl thus stirred must have been administered 
to ^e deceased, because in the morning very little was left 
in the bowl, except a sediment having a white curdled ap- 
pearance, which was taken out, analyzed and found to be 
arsenic. 
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It is also daimed by the prosecution— and this is important 
evidence— that on this ni^t, after this preparation bf the 
soup, Mrs. Whitford, who was watching with the deceased, 
during a short absence of the prisons: from the rom, at the 
suggestion of Mrs. Green, searched to see what she could 
find — ^that she found a spoon lying on the table, having in it 
a jwwder — a white powder — extending half the length of the 
bowl of the spoon — ^that she preserved it in a paper, and it is 
claimed that this same powder, thus preserved, upon analysis, 
was found to be arsenic. Doubtless this is most important evi- 
dence. Because, it is claimed that no one but the prisoner 
would have brought arsenic there; that all the witnesses 
called, and all who assisted and attended the deceased, swear 
they had no arsenic and brought none there. The physicians 
state that there was nothing of the kind in the medicine they 
left; and therefore it is urged with force, that the fact that 
the arsenic was found in the bowl, after the soup was pre- 
pared by the prisoner with the white powder — ^he only, his 
sick wife and Mrs. Whitford, being in the room, furnishes 
strong evidence against him that he used it and left it there 
in the spoon, and that this is strong evidence of his guilt. 

On the same night, it is claimed and the prosecution have 
proved, by Mr. Hull and Mrs. Whitford, that the emst coffee 
had on it a white powder. This alone would be of much less 
importance. It is only by taking all the circumstances together 
that they carry with them the weight as claimed for them by 
the prosecution. Mrs. Whitford also states that on the same 
night she saw the prisoner stirring something in a tea cup, 
and that at the time there was a white powder on it in lumps. 
These are the principal circumstances that occurred on Satur- 
day afternoon and night. 

Some things occurred on Sunday worthy of note. Mrs. 
Whitford and Mrs. Brimmer swear that on Sunday morning 
the white curdled substance found in the bottom of the bowl 
in which the soup was, was taken out and preserved. It was 
analyzed, and found to be arsenic. And perhaps I should 
say that on the part of the prisoner, a very minute examina- 
tion has been gone into, to ascertain if this powder could 
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have been changed. Here were two different papers of pow> 
ders taken by two differ^t persons — one from the spoon and 
the other from the soup bowl — ^both of whidi were delivered 
to the coroner, by him delivered to the chemist, and by him 
analyzed and found to be arsenic. The attempt has been made 
on the part of the prisoner to show that it had been dianged. 
It is for you to say whether there is any probability what- 
ever that such a transaction could have happened. 

On Sunday at 10 o’clock, or about that time, it is proved 
by Mrs. Hull, Mrs. Brimmer and Mrs. Streeter that the pris- 
oner offered the deceased some red drops in a teaspoon, and 
that there was white powder in the spoon. They state that 
they asked him what medicine it was and he made no reply. 
That on Sunday afternoon, after ^the prisoner had been to the 
store of Dennison & Streeter to get the oats for his horse, 
Mr. Wyatt, the brother of the deceased, came into the sick 
room and found the prisoner mudng white powder in a 
tumbler of water — ^that he offered it to his wife and she 
refused to take it — and at Wyatt’s special request, the pris- 
oner left him to take charge of Mrs. Green. 

There is other evidence also adduced on the part of the 
prosecution — among other things the dying declaration of the 
deceased. It is proved by Mr. Wyatt that she stated to him 
that the prisoner gave her a white powder in some wine on 
Saturday — ^that she wanted some wine and water — ^that he 
turned his back to her, took from his vest pocket a white 
powder and put into it — ^that she asked him what it was he 
put in, and he said it was flour. 

These occurrences are relied on by the prosecution to chow 
that arsenic was administered to the deceased by the pris- 
oner; and it is claimed that here is a train of circumstances 
all tending to one conclusion : That he continued to administer 
to her, from time to time, some white powder* i^ot only not 
authorized by the physician, but against his positive direc- 
tions, and that in two of these cases the powder was pre- 
served, analyzed and found to be arsenic. 

But there is another branch of evidence bearing strongly 
on this point. I allude to the dying declaration of the de- 
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ceased This evidence was not admitted without time for 
examination and reflection; because, it is evid^ce of great 
importance, and should hot be resorted to unless clearly ad- 
missible, more especially in a case of this moment. In 
ease it is proved that the deceased was very ill, suffering 
indeed under great torture. Wyatt, her brother, applied to 
the physicians, that he mif^t understand the true state of her 
ease. The proof is they told him she could not live — ^that 
Wyatt communicated that to his sister, and that after this 
communication, the deceased, believing she was about to die, 
requested and had an interview with Dr. Hull, to whom she 
made the statements that are familiar to you. That subse- 
quently, Barzaleel Streeter was called in, and a siiwilar state- 
ment was made by her to him, and afterwards to Mr. Wyatt. 
These declarations are proved by these three witnesses — and 
if made under the circumstances claimed, after she was in- 
formed and when she believed that she could not live, then 
they become evidence in the case — ^because if living, in a ease 
of that character, she could be a witness to testify to the 
facts to convict him of an attempt to poison. But having died 
under the effects of poison, the law still permits her to be a 
witness in this way — ^by showing her dying declarations made 
under a deep sense of her situation and when it is to be be- 
lieved she spoke the truth. Now on the dying declarations, as 
well as on the other circumstances alluded to, the prosecu- 
tion rely to satisfy you that she was poisoned by the prisoner 
at the bar. 

Without going minutely into these declarations, they were 
substantially these: That the prisoner advised her to talm 
pilTa on Friday—- that she took them unwillingly, not believing 
she was in a situation to require them. That soon aftor she 
was seized with these violent symptoms, vomiting, distress, a 
huming sensation in the stomach. She stated her continued 
mff Ariw p, from that time down to the period when these d^ 
larations were made— -and further that in all the medtcme 
tiiat Henry (the prisoner) had given her since, th^ was 
mingled a white powder— sometimes in wine, again in^soup, 
ft gnm in crust coffee, and on the other occasions mentioned. 
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These are generally her statements, and they are introduced 
(m the part of the prosecution to diow that it was the pris* 
oner that administered to her this white substance, and which 
caused her death. This is competent evidence. If you are 
satisfied that these declarations were made under a sense that 
she was about to die, they are entitled to great weight as 
testimony. And it is for you to give them such wei^t as you 
may deem them entitled to, contrasting them with other proof 
in the case, and seeing if they are sustained by that evidence. 

It is further urged by the prosecution that they have proved 
an evident designed intention throughout on the part of the 
prisoner to poison his wife. And it is claimed that there could 
have been no accident or mistake on his part, in this oon> 
tinned administration of poison — ^that there could have been 
no accident or mistake on his part in administering it, as is 
claimed he did in her food, as well as in her drinks, and that 
there are other circumstances going to show a deliberate, de- 
signed motive throughout — and such as exclude all possibility 
of accident or absence of design on the part of the prisoner. 

It is proved that he called on Dr. Roberts on Friday morn- 
ing to get pills, stated to Dr. R. that he wanted them for 
himself — and it is claimed that this declaration of the pris- 
oner was a concealment and a falsehood, going to rfiow a dis- 
honest and wrong motive in obtaining the pills. It is claimed 
also that what took place between Wyatt, the brother of the 
deceased, and the prisoner in regard to the condition of his 
sister, on Sunday afternoon, shows also that he was governed 
by design in what he did — ^that he told Wyatt that she was 
asleep and better, when it is claimed to have been proved 
that she was in fact worse. And it is urged that he made that 
communication to lull him into a false security — and that 
after his wife’s death the prisoner declined to order a coffin, 
and it is claimed that his general conduct throughout the 
sickness of his wife was not such as evidenced affection or a 
desire to effect her recovery. 

Without commenting on all the evidence bearing on this 
point (and there is evidence on both sides) it is enou^ for 
me to say that you must look carefully at the whole history 
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of the case, as detailed in the evidence, and say whether there 
did seem to be that anxiety and care on the part of the pris* 
oner, whidi a husband wotld naturally exhibit in such a case. 
Two witnesses have been produced on the part of the defence 
who state that on one occasion he spoke of her as being very 
ill and cried — and that in one case after her death, he inter* 
fered to arrange her hair. On the part of the prosecution, 
they rely on other witnesses who were present all this time, 
more or less by the bedside of the sick woman, and it is 
claimed to have been shown that on the part of the prisoner, 
there was a marked absence of that care and anxiety which 
is expected in eases where there exists this relation of hus- 
band and wife, and which are always found where honesty 
of motive and sincere affection really exist. You must judge, 
from all the evidence before you (giving the prisoner in all 
cases the benefit of every reasonable doubt) whether his con- 
duct was consistent with the relation in which he stood to the 


deceased. 

Before you can convict the prisoner at the bar you must bo 
satisfied not only that this woman was murdered by poison, 
but that the prisoner administered it to her wiA the design to 
t sko her life. This is indispensable to the crime of murdw. 
It is claimed on the part of the prisoner that no such deri^ 
could have been entertained — ^that the relations existing be- 
tween the parties forbid the supposition; and it is urged 
there was no adequate motive on his part, and that none 
been proved for the commission of the offence. I think mere 
can be no difficulty as to what the law is on this ^mt. Your 
own common sense will lead you to a just conclusion. If yw 
Bee one deliberately take the life of another or if you haw 
satisfactory evidence of the fact, doubtlera to is a motaw 
for the act. It is evident from the act 

under circumstances that forbid the po«ibility of aceto. 
mere a murder is charged, and Ae evidence w wholly^* 

cumstantial, then it is always for the 

motive. And in all cases, you will natur^y »r 
motive. And where the proof is circumstantial, thw^ 
doubt about the drcumstances, then it becomes most po 
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taut to examine into the motive. If, however, the evidmice of 
murder by design, be direct and x>ositive, then the gnilt is 
establidied without looking further. And in all these cases 
a question as to the adequacy of motive almost always arises. 
It is claimed generally that the motive is inadequate — ^that 
it is not sufficient to induce to the commission of murder. 
But all this must depend on the peculiar circumstances of 
each case, and the peculiar character of the accused. There 
is no motive which, to the mind of an honest man, can be 
adequate to the commission of crime; and just in proportion 
as the mind is debased and immoral, to that detent the motive 
miQr be less. That induces the criminal act. Hence there can 
be no one rule for all cases, as regards adequacy of motive. 
It must depend on the moral character of the person accused, 
in each case. The worse it is, the less the motive which will 
tempt it to the commission of crime. 

It is urged, and very plausibly, on the part of the prisoner, 
that the relation existing between him and the deceased, for- 
bids the supposition that he could have murdered her — ^that 
they were just married — and had barely entered on that im- 
portant and interesting relation in life — and that it could 
not be supposed, under the circumstances detailed, that the 
prisoner coidd for a moment have entertained the idea of 
taking the life of the young woman, whom he had so recently 
sworn at the altar to love, cherish and protect. This consider- 
ation has weight, and you are to consider carefully this and 
all other circumstances favorable to the prisoner, and to give 
them their full and due weight, comparing them at the same 
time, with the other evidence in the case. 

It is urged by the prosecution that the prisoner’s acquaint- 
ance with the girl he afterwards married was of short dura- 
tion — that he had known her but a few weeks — ^that in fact 
he married her a week before the time appointed. And it is 
claimed that the marriage was not agreeable to other members 
of his family. An attempt has been made on the part of the 
prosecution to introduce a letter alleged to have been writt® 
by the mother to the prisoner, after his arrest, and found in 
his possession. That letter has been excluded. It was improper 
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in counsel to allude to its contents on either side. You are 
to decide this case as if that letter was not in existence. You 
are to exclude it, if possible, from your minds if its contents 
or any part of them have come to your knowledge. 

But it is claimed on the part of the prosecution that they 
have proved that there was a bad feeling existing on the part 
of the mother of the prisoner in regard to this marriage of 
her son. The proof is that on the Wednesday preceding the 
marriage, the mother of the prisoner came to Berlin, with his 
sister, and stopped at Mr. Streeter ^s tavern. That they re- 
mained there from morning until the afternoon of that day— 
that the mother sent for her son (the prisoner) and that he 
came to Mr. Streeter — that mother and son and daughter 
were closeted together there — that the witness listened at the 
door, and then heard a remark made by the mother, casting 
suspicion on the character of the prisoner’s wife, alleging that 
she understood what her character was in Troy, or something 
to that effect. Now, this is evidence — legitimate evidence. 
You are to say to what weight it is entitled. You have a right 
to refer to that, as well as other circumstances to see whether 
it is proved that in truth there was bad feeling on the part 
of the mother in relation to her son’s marriage, that she re- 
gretted what had happened and disapproved of the marriage. 
And in corroboration of that it is urged and shown that the 
mother did not call on the deceased. 

It is urged by the prosecution also that this match, thus 
hastily and prematurely entered into, did not indicate that 
desirable and abiding affection which is supposed to be incom- 
patible with the feeling that induced the commission of this 
crime — and that a former attachment to Miss Godfrey (the 
same one that went with him after his marriage on the sleigh 
ride, still lingered about the prisoner, and prompted him, 
in connection with the interview with his mother, to the com- 
mission of the act for which he is arraigned. Look at the evi- 
dence, gentlemen, and see whether this is proved. You must 
look at this question of motive and give it due weight be- 
cause this is all a question of fact, and belongs to the jury 
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to decide. It is not proper that the Court should express an 
opinion, or attempt to control you in settling it. 

On the part of the prisoner it is urged, and many witnesses 
have been introduced to prove, that up to the time of this 
occurrence, the prisoner sustained a fahr character. Now, in 
case of doubt, this is very important evidence. If the evidence 
stood balanced, or nearly so, or if it admitted of doubt, it 
would be more satisfactory to know what had been the true 
character of the accused before — and he is entitled to the 
benefit of former good character. But if the crime be proved 
upon him to your satisfaction, then it is of no consequence 
what his character was. You have heard, however, what the 
witnesses have said on this point — ^what was drawn out on the 
direct and cross-examinations ; and if this case be one of doubt 
in your minds, then you must resort to the question of charac- 
ter, and give to the prisoner all the benefit you shall think 
character entitled to in case of doubt. 

I have thus called your attention to the prominent issues 
involved in this case. In all such cases, it is the rule of law — 
and it is a salutary one, whidi has prevailed from time im- 
memorial — ^that if there be a reasonable doubt of the guilt 
of the accused, he is to have the benefit of that doubt. But by 
a reasonable doubt, I do not mean a bare possibility of inno- 
cence; because that may be true, in all cases. Bven where a 
witness comes before you and swears that he saw a murder 
committed, there is a possibility that he swears to an untruth. 
I mean to say that if there be a conviction on your mind, 
from the evidence before you, that the prisoner is guilty — if 
in your hearts you feel that there is no reasonable question 
on that point, you must then find him guilty. 

Throughout this whole trial it has been the intention of 
the Court to insure the prisoner a fair trial. In all questions 
of doubt as to the admissibility of evidence, the Court has 
been governed by vievrs favorable to the prisoner. So with 
you. Where a circumstance is of a doubtful character, or 
doubtful in its bearings, you are to give the prisoner Ae 
benefit of the doubt. But where a fact is established, which 
leads the mind necessarily to the conclusion that he is guilty. 
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though there may be a bare possibility that he is innocent, 
still you must find him guilty. 

In all these cases, gentlemen, there are appeals to the sym> 
pathies of the human heart — appeals which, if not made by 
counsel, grow out of the cases themselves. Our sympathies 
naturally tend in favor of the prisoners arraigned for capital 
offence. In this case, no doubt, you would gladly acquit, if you 
could. It is the natural tendency of the human heart. But 
you must bear in mind that mercy is not an attribute that 
belongs to Courts. We must pass upon the laws and the facts 
as they exist. We have nothing to do with sympathy in this 
case. If mercy is to be extended to the prisoner, it will be 
extended by a different tribunal. The Executive alone can 
interfere. And in this case, as in all others of great impor- 
tance— in capital cases espedally— it is urged that attempts 
have been made to operate on your minds by local appeals 
and prejudices, by infiuehces other than those legitimately 
to be drawn from the testimony. I have no doubt you will 
guard against such influences. A high and solemn duty de- 
volves upon you. I have no doubt you will meet it as becomes 
yourselves, though it be the most painful act of your lives. 
Probably this is the first time that you have been called upon 
to pngs upon an issue so momentous ; and I trust it may be 
the last. You are to soar above all extraneous influences, 
political and local— to discard everything foreign to the 
before you. You are above it and beyond it. You have a hi|^ 
and holy duty to perform. You are to mete out justice with 
a firm and impartial hand ; and under every obUgation to your 
country, to your own consciences, and to God, to dischar^ 
your whole duty, without fear or favor. You have 
of the consequences of a wrong verdict ^ 

nothing to do with conjectures and possibilities. You are to 
say, on your consciences and your oaths, whether, upon the 
:SarJbrfor. you, the pru™* to gmltp. 
that WtMnlly. whatever me, be the tme 
you can have hereafter no cause for regret, wiU alw^ 
be sustained by the reflection that you have faithfully ^ 
H^rlt, .eeordin* to 4e ye- « t"" 
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time; and whether you acquit the guilty or convict the inno* 
cent, your consciences will tell you that you acted from an 
honest and firm purpose to discharge your whole duty. 

I cannot close the discharge of the duty that devolves up<m 
me without urging upon you the importance of agreeing upon 
a verdict. The case has occupied two whole weeks. A vast 
deal of time and money has been expended. The case has 
been very fully presented. Many witnesses have been ex* 
amined, and most ably has the case been argued by counsel 
You see, therefore, the great importance of endeavoring to 
agree on a verdict. Not that I anticipate any difiicnlty; but 
in all such cases I deem it my duty to present to the jury the 
importance of agreeing. And I must add, that you ought not, 
any of you, to place your minds in that fixed position that 
you cannot yield to conviction by reason and argument among 
yourselves; but rather cultivate a disposition to seek after, 
and arrive at, the truth. I have no doubt your duty will be 
most faithfully discharged — ^kindly towards the prisoner — 
weighing carefully the ingenious and able arguments used in 
his behalf — at the same time with a due regard to your con- 
sciences and the public interests. And whatever result you 
may arrive at, if you arrive at it under a full sense of duty 
faithfully discharged, it will be, it must be, satisfactory to alL 
It will be enough for you, however, to know that it is satis- 
factory to you yourselves and to your own consciences. 

THE VERDICT AND SENTENCE. 

The Jury retired and in an hour returned with a verdict 
of OuUty. 

Judge Pabxer: Henry G. Green stand up. Have you any- 
thing to say why the judgment of the law should not be pro- 
nounced against yon. 

Qreen (faintly) : Noi guilty. 

JuDCBB Pabxeb: That is adding nothing to what has been 
said before. That plea was put in for yon by your counsel 
and the issue has been tried with every advantage on your 
part. Yon have had the advantage of very distinguished 
counsel, whose endeaors have been unremitting to secure your 
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acquittal. You have had the aid of rich and powerful friends 
— ^friends of high respectability and character, who have 
cured you every opportunity of presenting your whole case 
to the jury, fully and fairly. 

Notwithstanding this an intelligent and honest jury have 
found you guilty, and it is not to be denied that there is no 
individual who has heard this trial that does not concur folly 
in the righteousness of that verdict. You stand condemned 
as guilty of having murdered your wife. Your case in all its 
aspects, exceeds in enormity any of which I have ever heard. 
It will no doubt stand out on the page of history the most 
criminal, awful case of murder that ever came before a court 
and jury. 

You murdered her deliberately. You murdered the woman 
whom you had sworn but one short week, I may say but four 
days before, to cherish through life. The woman whose destiny 
had been placed in your keeping, in less than one week after 
marriage, you deliberately poisoned. You pursued your de- 
sign, day and night^repeating the deadly potion from time 
to time until she expired— and thus added to the crime of 
murder, the black crime of perjury; for you violated the most 


solemn vow, taken at the altar. 

Was it ever known that so interesting and holy a relation 
as that of man and wife has been followed thus soon by a 
result so shocking and sinful to all the feelings of our naturel 
Now, the law pronounces your sentence. You are to be 
wtecuted; cut off in the prime of life, or rather just M you 
are entering on life; where you had rich and powerful friends 
to aid you; when you might have been respected; but from 
whidi you are to be cut off and consigned to an early grave. 
And those friends who have stood by yon, wiU not dmre m 
the disgrace that awaits you. They have been disgraced m^ 
by your foul deed than by the ignominious execution which 

the law has provided for you. ... *1. 

We shall give you the extent of time, nearly, which tte 

Jut. 7<« to li". And .tot W 

opportunity to preporo for to fot. wluck owito you, ai 
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that if errors have been committed in the course of the trial, 
that yoiyr counsel may avail themselves of it. 

The judgment of the law is, that on Wednesday the lOtii 
of September next, between the hours of 8 o’clock in the 
morning and 5 o’clock in the afternoon, you be taken to the 
place of execution, and there hanged by the neck until yon 
be dead. 

The Counsel for the prisoner gave notice of an appeal and 
asked that a bill of exceptions be duly approved. 

JtmoE Pabkeb : Certainly ; but I wish to say that the verdict 
of the jury is concurred in by the whole court. Of all the 
murders of which the books contain accounts or which the 
experience of our profession can recall, this is one so extraor* 
dinary in its audacity as to stand out on the page of history 
unapproached and unapproachable and unredeemed in unre- 
lenting cruelty and horrid barbarity by one single palliating 
circumstance. It is a case which calls aloud for prompt punish- 
ment and no effort or ingenuity of counsel can or ought to 
save this culprit from the ignominous fate which the law 
has provided for such offenders. 
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